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HIGH  COPRT  OF  CHANCERY. 


LovEGROVE  V.  Nelson  and  Cox 

AoLLB.—- 1834 :  23d  January.    L.  C— 17th  June  and  7th  Augfust. 

By  the  tenns  of  the  articles  of  agreement,  usually  entered  mto  between  the  Post- 
ttaster^General  and  the  persons  supplying  horses  for  the  mail  coaches,  the  Post- 
master-Greneral  cannot  exercise  the  power  of  nominating  a  new  party  to  perform 
neglected  duty,  for  which  provision  is  made  in  the  artldes,  without  notice  to  all 
the  parties  to  tho  agreement,  who  have  the  option  of  performing  the  neglected 
duty  themselves. 

A  bill  for  an  account  by  a  substituted  party,  of  whose  nomination  the  Postmaster- 
General  had  g^ven  no  notice  to  one  of  the  defendants,  an  original  contracting 
party,  who  was  entitled  to  the  option  of  performing  the  neglected  duty  himself; 
was,  therefore,  dismissed  at  the  original  hearing ;  but  the  decision  was  reversed 
upon  appeal,  upon  the  ground  that,  although  no  notice  had  been  given  by  the 
Postmaster-General,  the  defendant  knew  of  the  nomination  of  the  plaintiff  and 
that  his  oondudt  was  equivalent  to  a  waiver  of  the  option. 

Ht  articles  of  agreement  made  the  Stli  day  of  July,  1828, 
between  the  defendant,  Robert  Nelson,  coach  proprietor,  and  the 
several  other  persons  whose  names  were  subscnbed,  and  seals 
affixed  thereunto,  of  the  one  part,  and  William,  Duke  of  Man- 
chester, his  Majesty's  Postmaster-General,  of  the  other  part- 
Eobert  Nelson,  and  the  several  other  persons,  subscribers  there, 
to,  did,  for  the  considerations  therein  mentioned,  severally  and 
respectively,  and  for  their  several  and  respective  heirs, 
executors  and  administrators,  covenant,  contract,  *and  [*2] 
agree  with  the  said  William,  Duke  of  Manchester,  and 
with  the  Postmaster-General,  for  the  time  being,  and  with  each 
other,  and  with  the  executors  and  administrators  of  each  other, 
that  Robert  Nelson,  and  the  several  other  persons  subscribers 
thereto,  should  and  would,  from  the  date  thereof,  daily  in  every 
week,  convey  from  the  general  post-office,  London,  to  the  post- 
office  at  Stroud,  and  back,  with  the  addition  of  twelve  miles  to 
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• 
and  from  Chalford'^jw^Wotton-under-Edge  at  the  same  mileage, 
viz.,  twopence.^%ijf^enny,  his  Majesty's  mail  of  letters  by  me 
patent  coacb<».^en  in  use,  and  by  such  other  carriages  as  the 
Postmastei^-tStenSral  should  approve  or  direct  to  be  made  and 
built  bj^Js^ch*  persons  as  he  should  approve ;  and  that  they,  the 
Baid  SdlJeVt*  Iselson,  and  the  several  other  persons  subscribers 
the^to,'  should  and  would  pay,  or  cause  to  be  paid,  by  quarterly 
.yauyments,  unto  such  person  or  persons  as  the  Postmaater-Gen- 
**emt  should  direct  or  approve  to  build  and  furnish  such  coaches 
ypT  carriages,  one  penny  halfpenny  per  mile,  for  every  mile  both 
•  to  and  from  the  place  and  places  before  named ;  and  that  Robert 
Nelson,  and  the  several  other  subscribers  thereto,  should  con- 
form to  and  perform  the  several  directions  and  agreements  there* 
in  particularly  mentioned.     And  in  case  any  of  the  subscribing 

Earties  should  die,  become  bankrupt,  or  insolvent,  or  by  any 
reach  of  contract  or  neglect  of  duty  induce  the  Postmaster- 
General  to  require  his  or  her  dismission  (to  do,  which  power 
was  thereby  given),  that  then  the  other  parties,  or  one  or  more 
of  them,  should  either  work  their,  his,  or  her  ground,  or  admit 
some  other  person,  to  be  approved  by  the  Postmaster-General, 
to  perform  the  work  of  the  party  dismissed  or  removed.  But, 
in  case  any  of  the  parties  should  neglect  to  comply  therewith, 
and  the  rostmaster-General  should  be  obliged  to  convey  the 
mails  at  the  public  expense,  that  then  he  should  and  might 
[*3]  retain,  out  of  the  payment  thereinafter  agreed  to  be  *made, 
all  such  sums  of  money  as  he  should  so  pay.  And  in  con- 
sideration of  the  due  performance  of  the  premises  by  the  said 
contracting  parties,  the  said  William,  Duke  of  Manchester,  did 
thereby  covenant  and  agree  to  and  with  the  said  Robert  Nelson, 
and  the  other  subscribers  thereto,  that  he,  the  oaid  William, 
Duke  of  Manchester,  or  the  Postmaster-General  for  the  time 
being,  should  and  would,  out  of  the  revenue  of  the  post-office, 
pay  unto  one  of  the  said  contracting  parties,  for  the  use  of  him- 
self and  the  several  other  parties,  by  quarterly  payments,  two- 
pence halfpenny  per  mile  for  every  nule,  both  to  and  from 
which  the  said  mans  should  be  conveyed  each  journey ;  and  it 
was  further  agreed  that  the  contract  should  remain  in  force  un- 
til the  5th  of  July,  1829,  and  from  thence  until  three  months' 
notice  of  quitting  should  be  given  in  writing  by  either  party  to 
the  other  parties. 

This  agreement  was  executed  by  the  defendants.  Nelson  and 
Cox,  the  words  "to  Benson,"  and  "to  Chalford,"  being  added  to 
their  respective  signatures ;  it  having  been  agreed  between  these 
parties,  that  Nelson  was  to  horse  the  mail  m>m  London  to  Ben- 
son, and  Cox  from  Benson  to  Chalford. 

The  defendants  continued  tcr  supply  horses  for  the  mail  coach, 
for  their  respective  destinations,  according  to  the  articles  of  agree- 
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ment,  imtil  the  month  of  June,  1881,  when  Nelson,  finding  the 

Sortion  of  road  between  Maidenhead  and  Benson  unprofitable, 
eclined  to  supply  horses  farther  than  from  London  to  Maiden- 
head, and  gave  notice  to  the  Postmaster-General  for  the  time 
being,  of  his  intention  to  determine  the  agreement  as  to  that  por- 
tion of  the  road. 

The  Postmaster-General  thereupon  entered  into  an  agree- 
ment with  the  plaintiflf,  Richard  Lovegrove,  dated  the  *8th  [*4] 
day  of  June,  1831 ;  whereby,  after  reciting  the  articles  of 
agreement  of  the  5th  of  July,  1828,  and  that  Rpbert  Nelson  had 
ceased  to  perform  the  work  upon  that  part  of  the  ground  between 
Maidanhead  and  Benson,  being  a  distance  of  twenty-one  miles, 
and  that  the  Postmaster-General  had,  pursuant  to  the  power 
given  by  the  said  recited  articles,  approved  of  Richard  Love- 
grove  as  a  proper  person  to  perform  such  part  of  the  duty ;  and 
that  the  said  Richard  Iiovegrove  had  thereupon  consented  to 
enter  into  this  present  contract  with  the  Postmaster-General,  it 
was  witnessed  tnat  the  said  Richard  Iiovegrove,  in  consideration 
of  the  premises,  did,  for  himself,  his  heirs,  executors  and  adminis- 
trators, covenant  and  agree  with  the  then  Postmaster-General, 
and  with  the  Postmaster-General  for  the  time  being,  so  long  as 
the  said  recited  contract  should  continue  in  force,  that  he,  the 
said  Richard  Lovegrove,  should  and  would,  well  and  truly  ob- 
serve, perform,  accomplish,  fulfil  and  keep  all  and  every  the 
clauses,  provisos,  articles,  matters  and  things  contained  in  the 
said  recited  articles,  which,  on  the  part  of  the  said  Robert  Nelson, 
his  heirs,  executors,  or  administrators,  so  far  as  respected  the 
portion  of  ground  between  Maidenhead  and  Benson,  were,  or 
ought  to  be  observed,  performed,  fulfilled  and  kept,  according 
to  the  true  intent  and  meaning  of  the  said  articles,  as  ftilly  and 
effectually  in  every  respect,  as  if  the  said  Richard  Lovegrove  had 
been  a  party  to,  and  executed  the  said  recited  articles ;  and  in 
consideration  of  the  premises,  the  then  Postmaster-Greneral  did 
thereby  covenant  and  agree  with  the  said  Richard  Lovegrove^ 
that  he,  or  the  Postmaster-General  for  the  time  being,  should 
and  would  observe,  perform,  accomplish,  fulfil  and  keep  all  and 
every  the  clauses,  provisos,  articles,  matters  and  things  con- 
tained in  the  said  recited  articles. 

The  plaintiff,  in  pursuance  of  this  agreement,  horsed  the  mail 
for  the  portion  of  road  between  Maidenhead  and  Benson 
from  *the  date  of  the  agreement  until  the  4th  of  April^  [*5] 
1832,  when  the  contract  between  the  Postmaster-General 
and  the  defendants  was  terminated.  Nelson  received  from  the 
Postmaster-General  the  allowance  for  the  conveyance  of  the  mail 
from  TiOndon  to  Stroud,  and  he  kept  the  accounts  of  the  receipts 
and  disbursements,  and  the  plaintiff  received  his  proportion  of 
the  profits  of  the  concern,  calculat-ed  a-^cording  to  the  number  of 
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OiileB  performed  by  him,  from  the  date  of  liis  contract  with  the 
Postmaster-Greneral,  to  tiie  19th  of  November,  1881,  Upon  the 
balance  and  settlement  of  the  accounts  on  the  termination  of  the 
contract,  it  appeared  that  a  sum  of  1762.  was  due  to  the  plaintiff 
for  his  share  of  the  profits.  The  plaintiff  being  unable  to  obtain 
the  payment  of  that  sum  from  either  of  the  defendants,  the  bill 
was  filed  against  them  for  an  accoimt  of  the  concern  from  the 
time  of  the  plaintiff's  agreement  with  the  Postmaster-General, 
the  plaintiff  insisting  that  by  such  agreement  he  became  a  part- 
ner in  the  concern,  with  the  same  rights  as  if  he  had  been  ongin- 
ally  a  party  to  tlie  articles  of  agreement  of  July,  1828. 

The  defendant  Nelson  admitted  that  by  the  contract  of  July, 
1828,  he  had  engaged  to  horse  the  mail  from  London  to  Benson; 
and  he  stated  tlmt  the  mode  in  which  mail  coach  contractors  con- 
ducted their  business  was,  that  different  individuals  engaged  to 
horse  the  coach  a  certain  number  of  miles,  and  that  wnen  the 
accounts  of  the  earnings  of  the  coach  were  from  time  to  time 
made  up,  such  earnings  were  divided  among  the  parties  accord- 
ing to  the  number  of  miles  each  contracting  party  had  worked, 
and  that  such  business  was  in  no  respect  considered  by  the  par- 
ties as  a  partnership  business,  nor  nad  any  partnership  been 
entered  into  by  the  defendant  Cox,  and  the  plaintiff.  The  de- 
fendant admitted  that  he  and  Cox  had  received  from  the  Post- 
master-General the  allowance  for  the  mileage,  and  that  he 
[*6]  had  paid  to  the  *plaintiff  his  share  of  the  earnings  of  the 
coacn  from  the  oate  of  the  plaintiff'  agreement  with  the 
Postmaster-General  down  to  the  19th  of  November,  1831,  and 
that  the  plaintoff  was  entitled  to  receive  his  share  of  the  earnings 
from  that  time  to  the  termination  of  the  contract ;  but  he  sub- 
mitted that  no  partnership  between  himself  and  Cox  and  the 
plainti£^  was  constituted  by  the  contracts  of  the  5th  of  July,  182Sy 
and  the  8th  of  June,  1881. 

The  defendant  Cox,  by  his  answer,  stated  that  previously  to 
entering  into  the  contract  with  the  Postmaster-General,  he  wrote 
a  letter  to  Mr.  Johnson,  the  inspector  of  the  general  postoffice, 
through  whose  agency  the  contract  was  made,  inquiring  whether 
it  was  clearly  understood  that  he,  the  defendant  Cox,  and  Nel- 
son, were  not  responsible  for  each  other,  but  that  he,  Cox,  was 
responsible  only  ror  the  ground  he  had  separately  contracted  to 
work ;  and  that  Mr.  Johnson,  in  reply  to  such  letter,  had  assured 
him  that  practically  Nelson  would  be  considered  responsible  only 
in  respect  of  furnishing  the  horses  to  Benson,  and  he,  the  defend- 
ant Cox,  for  the  remainder  of  the  dista,nce.  The  defendant 
further  stated,  that  he  was  not  privy*to  the  articles  of  agreement 
between  the  plaintiff  and  the  Postmaster-General ;  that  when  the 
defendant  Nelson,  as  the  fact  was,  transmitted  to  him  in  July, 
1831,  the  monthly  account  ending  the  80th  of  July,  in  which  he 
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gave  credit  to  the  plaintiff  for  a  share  of  the  general  profits  of  the 
concern  in  proportion  to  the  distance  from  Maidenhead  to  Ben* 
son,  he,  the  defendant  Cox,  refiised  to  settle  such  account,  insist- 
ing that  the  plaintiff  was  not  a  partner  in  the  concern ;  that  Nel* 
son  afterwards  refbrmed  the  account,  taking  credit  to  himself  for 
the  whole  distance  between  London  and  Benson,  and  that,  if 
Nelson  paid  to  the  plaintiff  a  share  of  the  profits  according 
to  ^e  work  performed  by  the  plaintiff  *aown  to  Novem-  [*7] 
ber,  1831,.  such  payment  must  have  been  made  as  this  de- 
fbnd^jit  supposed,  m  consec^uence  of  an  agreement  between  Nel- 
son and  the  plaintiff  to  which  he,  the  defendant  Cox,  was  neither 
party  nor  privj.  And  he,  the  defendant  Cox,  fiirther  stated 
that  he  had  uniformly  persisted  in  refusing  to  acknowledge  the 
plaintiff  as  a  partner,  or  to  have  any  dealings  with  him,  down  to 
the  time  of  the  termination  of  the  contract  on  the  4th  of  April, 
1882,  when  Nelson  again  endeavored  to  connect  him  with  the 
plaintiff  by  rendering  a  final  account,  which  he,- the  defendant 
Ciox,  re&sied  to  adopt 

The  question  in  the  cause  was,  whether  the  plaintiff  was  or 
was  not  to  be  considered  as  a  partner  in  the  ooncem,  and  conse- 
quently entitled  to  the  account  prayed,  as  if  he  had  been  a  party 
to  the  original  agreement  of  July,  1828; 

Mr.  Bemberion  and  Mr.  Ohing^  for  the  plaintiff,  argued  that  by 
the  terms  of  the  contract  between  the  iPostmaster-Oeneral  and 
the  parties  subscribing  it,  the  nominee  of  the  Postmaster-Gene- 
ral, m  case  of  the  neglect  of  any  one  of  the  parties  to  perform  the 
duty  contracted  fi>r,  became  as  much  a  partner  in  the  concern, 
and  was  as  fdlly  entitled  to  an  account  against  the  sul^cribing 
parties,  in  the  character  of  co-partner,  as  if  he  had  been  an  ori- 
'  party  to  the  instrument  There  were  several  cases  at  law 
ng  upon  this  question. 

In  Promont  v.  (hupkmd,{a)  where  the  plaintiff  and  defendant 
had  been  engaged  in  running  a  coach  &om  Bath  to  London,  the 
plaintiff  fincmg  horses  for  one  part  of  the  road,  and  the  defend- 
ant for  another,  and  the  profits  of  each  party  were  calcu- 
lated according  to  *the  number  of  miles  covered  by  his  [*8] 
own  horses,  the  plaintiff  receiving  the  fares,  and  rendering 
a  weekly  account  of  them  to  the  defendant,  it  was  held  that  the 
plaintiff  and  defendant  were  partners  in  this  concern,  and  that  in 
an  action  by  the  plaintiff  against  the  defendant  upon  a  separate 
transaction,  the  defendant  could  not  set  off  a  balance  in  his  favor, 
where  no  final  adjustment  had  been  made,  upon  these  weekly 
accounts.  Barton  v.  Ham(m{b)  was  cited  in  tnat  case  to  show 
that  the  parties  were  partners ;  but  Chief  Justice  Best  observed 

^)  2  Bing.  170.  (b)  2  Tan&t  49. 
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that  no  authority  was  requisite  to  prove  that  the  parties  were 
partners,  because  both  were  engagea  in  carrying  the  same  pas- 
sengers ;  they  divided  the  profits,  and  were  answerable  to  the 
public  jointly.  The  same  reasons  for  constituting  a  partnership, 
applied  to  the  case  of  the  present  plaintiff,  with  the  exception  of 
one  of  the  particulars,  mentioned  by  Chief  Justice  Best,  namely, 
a  just  distribution  of  the  profits,  to  which  the  plaintiff  was 
clearly  entitled,  and  which  it  was  the  object  of  this  suit  to  obtain. 

In  Badenhurst  v.  BateSyia)  where  several  persons,  jointly  in- 
terested, agreed  to  horse  a  coach,  each  of  them  one  stage  on  the 
road  from  Liverpool  to  Birmingham,  and  that,  in  case  of  default, 
one  of  them  should  sue  the  defiiulter  for  a  penalty,  which  should 
be  divided  among  the  non-defaulters,  it  was  held,  that  an  action 
mi^t  be  brought  upon  the  agreement  against  a  defeulter  by  the 
party  appointed  to  sue,  and  that  the  others  need  not  join  in  the 
action.  In  that  case,  the  foundation  of  the  judgment,  which  was 
also  pronounced  by  Chief  Justice  Best,  was  a  recognition  of  the 
parties  in  the  character  of  partners.  In  Hdsby  v.  Mears,{b)  it 
was  held,  that  a  special  contract  made  by  one  of  several  joint 
coach  proprietors  for  the  carriage  of  parcels  was  binding 
[*9]  *in)on  them  all,  though  some  of  them  became  proprietors 
after  the  contract  was  made. 

In  the  present  case,  the  defendant  Cox  relied  upon  his  having 
repudiated  the  introduction  of  Lovegrove  as  a  partner ;  but  Nel- 
son having  neglected  to  perform  a  portion  of  his  duW,  Cox  was 
bound  by  that  part  of  the  contract  which  enabled  the  I^ostmaster- 
General  to  nominate  another  person,  and  it  was  not  competent  to 
Cox  to  repudiate  the  partnership  constituted  by  the  nomination 
of  the  plaintiff. 

As  to  Cox's  statement  that  he  was  ignorant  of  the  contract 
between  the  plaintiff  and  the  Postmaster-General,  he  knew  that 
Nelson  had  declined  working  the  portion  of  road  fix)m  Maiden- 
head to  Benson,  and  that  this  part  of  the  contract  must  be  per- 
formed by  some  one,  and  his  refusal  to  recognize  the  plaintiff  as 
a  partner  in  July^  1881,  was  conclusive  as  to  his  knowledge  that 
the  plaintiff  was  the  person  who  had  been  introduced  into  the 
concern.  In  the  evidence  of  Cox's  own  agent,  Wakefield,  it  ap- 
peared that  Wakefield  met  the  plaintiff  in  the  following  Novem- 
ber at  the  ofiice  of  Mr.  Johnson,  the  superintendent  of  mail 
coaches,  and  there  heard  the  plaintiff  state  that  Mr.  Johnson  had 
settled  with  him  for  the  mileage,  but  that  he  fiirther  claimed  his 
share  of  the  partnership  profits.  There  could  be  no  doubt,  there- 
fore, that  Cox  was  perfectly  cognizant  of  the  contract  between 
the  plaintiff  and  the  Postmaster-General,  though  it  was  not  di- 
rectly communicated  to  him. 

^a)  3  Bing.  463.  {b)  8  DowL  ft  Ryl  289. 
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Mr.  BicherHdh  and  Mr.  LovaJt^  for  the  defendant  Nelson. 

Mr.  Treshve  and  Mr.  Wilbraham,  for  the  defendant 
Cox: — ^*Thifl  is  substantially  the  suit  of  Lovegrove  and  [*10] 
Nelson  against  Cox;  for  there  can  be  no  doubt  that 
when  Nelson  determined  to  decline  working  the  portion  of  road 
between  Maidenhead  and  Benson,  he  enter^  into  a  sub-contract 
with  Lovegrove,  which  was  never  communicated  to  Cox.  The 
correspondence  between  Cox  and  the  superintendent  of  mail 
coaches,  before  any  contract  was  entered  into,  shows  the  anxiety 
of  Cox  to  limit  ms  own  responsibility  to  the  portion  of  road 
which  he  had  agreed  to  work ;  and  he  had  every  reason  to  sup- 
jK)se,  from  the  answer  of  Mr.  Johnson,  that  this  was  to  be  con- 
sidered the  basis  of  the  agreement,  as  between  Cox  and  the  post- 
office.  Supposing,  however,  that  answer  to  be  ambiguous,  and 
the  contract  itself  not  to  admit  of  a  construction  wmch  would 
exonerate  Cox  fipom  the  consequences  of  Nelson's  default,  still, 
according  to  the  language  of  that  contract,  the  plaintiff  could  not 
be  imposed  as  a  partner  upon  Cox^  without  previous  notice  hav- 
ing been  given  to  him  that  Nelson  had  neglected  or  abandoned 
his  engagement  in  the  articles  of  agreement  as  to  the  furnishing 
of  horses  for  a  particular  part  of  the  road.  If  such  notice  had 
been  given,  Cox  would  have  had  the  opportunity  to  act  upon 
the  option  given  to  him  by  the  articles,  to  perform  himself  the 
dulrjr  neglected  by  Nelson.  Cox  refused  to  have  any  dealings 
with  the  plaintiff  from  the  moment  Nelson  transmitted  accounts 
in  which  the  plaintiff's  name  appeared,  and  he  uniformly  per- 
sisted in  his  refusal  to  recognize  tne  plaintiff  as  a  partner.  Un- 
less, therefore,  a  partnership  with  the  plaintiff  can  be  forced  upon 
the  defendant  without  his  consent,  ana  a^inst  his  expressed  will, 
it  is  impossible  that  this  bill  can  be  sustained.  In  Mc  parte  Bar- 
row,{a)  Lord  Eldon  said,  "  A  man  may  become  a  partner  with 
B.,  where  A.  and  B.  are  partners,  and  yet  not  be  a  mem- 
ber *of  the  partnership  which  exists  between  A.  and  B."  [*11] 
Whatever  relation,  therefore,  may  subsist  between  Nel- 
son and  the  plaintiff,  by  reason  of  the  transactions  between  them, 
the  plaintiff  can  claim  no  account  against  Cox,  who  expressly 
repudiated  all  dealings  with  him. 

Mr.  Pemberton^  in  reply. 

The  Master  of  the  Rolls  : — This  case  raises  a  question  of 
very  considerable  importance  to  the  Postmaster-General  with 
respect  to  the  construction  of  the  contracts  into  which  he  usually 
enters  with  persons  employed  in  the  conduct  of  mail  coaches. 

(a)  2  Boae,  252. 
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There  are  two  questions  to  be  considered ;  first,  did  this  oontract 
■  authorize  the  Postmaster-General  to  appoint  a  person  who  is  to 
be  considered  as  a  partner  in  this  concern,  as  if  he  had  been 
originally  a  party  to  the  contract ;  and  has  the  Postmaster-Gene- 
ral in  this  particular  case  appointed  such  a  person  in  conformity 
with  the  terms  expressed  in  the  contract?  Secondly,  did  those 
expressed  terms  require  notice  to  be  given  by  the  Postmaster- 
General  to  evfery  person  who  was  originally  a  party  to  the  con- 
tract before  he  made  such  appointment?  Before  he  can  name  a 
new  person  as  a  partner,  the  persons  who  are  actually  partners 
have  a  right,  by  the  terms  of  the  contract,  to  prevent  any  new 
appointment,  by  undertaking  to  perform  that  part  of  the  duty, 
in  neglect  or  defkult  of  which  authority  is  given  to  the  Postmas- 
ter-General to  appoint.  It  being,  therefore,  in  the  option  of  the 
existing  partners  to  perform  the  duties  themselves,  before  the 
Postmaster-General  can  appoint  another  person  to  perform  it,  I 
am  of  opinion  that,  according  to  the  true  construction  of  this 
contract,  notice  must  be  given  by  the  Postmaster-General  to 
every  existing  party ^to  the  contract  before  he  can  name 
[*12]  a  new  *party.  It  is  extremely  important  that  the  exist- 
ing partners  should  have  such  notice,  because  it  is  neces- 
sary that  they  should  have  a  proper  confidence  in  the  new  part- 
ners who  are  introduced,  and  who  are  mutually  to  account  with 
the  rest  for  the  receipts  and  disbursements  in  the  general  concern. 

There  is  another  consideration  which  renders  such  notice  stiU 
more  important.  By  the  terms  of  the  contract,  the  Postmaster- 
General  has  a  right  to  pay  to  the  person  so  introduced  into  the 
concern  the  whole  sum  due  to  all  the  partners.  Every  partner, 
therefore,  has  a  most  material  interest  mthe  introduction  of  such 
new  partner,  and  I  am  clearly  of  opinion  that  no  such  new  part- 
ner can  be  introduced  without  notice  to  every  person  interested 
in  the  concern. 

But,  although  no  such  new  partner  can  be  introduced  without 
notice,  there  may  be  in  this,  as  in  every  other  case,  a  waiver  on 
the  part  of  the  persons  who  are  legally  entitled  to  take  the  ob- 
jection, that  no  notice  has  been  given ;  and  the  next  'considera- 
tion is,  whether  there  has  been  a  waiver  on  the  part  of  the  defend- 
ant Cox.  No  waiver  in  direct  terms  can  be  imputed  to  him. 
AVhen  he  was  informed  that  Lovegrove  claimed  to  be  a  partner, 
he  refused  to  have  any  dealings  with  him  in  that  character,  and 
persisted,  to  the  termination  of  the  contract,  in  his  objection.  It 
IS  said  that  Cox,  when  he  made  the  objection,  was  aware  that 
Lovegrove  had  been  introduced  by  the  authority  of  the  Postmas- 
ter-General ;  and  if  I  had  found  any  evidence  to  show  that  Cox 
was  aware  of  that  fact,  I  should  have  thought  it  incumbent  upon 
him  immediately  to  inform  the  Postmaster-General  that  he  was 
himself  ready  to  undertake  the  work  confided  to  Lovegrove.    I 
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do  not  find  the  &ct  that  Mr.  Cox  was  ever  aware  of  the 
agreement  between  the  *Po8tmaster-Greneral  and  Love-  [*183 
grove.  It  is  true  that  Wakefield,  the  agent  of  Cox,  says 
in  his  evidence,  that  he  met  Mr.  Lov^rove  at  the  office  of  Mr, 
Johnson,  the  superintendent  of  mail  coaches,  and  that  he  there 
learnt  that  Mr,  Lovegrove  had  received  fix)m  the  Postmaster- 
General  that  portion  of  the  mileage  which  was  due  in  respect  ot 
the  horsing  from  Maidenhead  to  Benson,  but  it  is  plain  that 
Nelson  had  fully  consented  to  Lovegrove  receiving  that  portion 
of  the  mileage,  and,  therefore,  if  there  had  been  no  engagement 
whatever  with  the  post-office,  Wakefield  would  not  have  been 
surprised  that  Lovegrove  had  received  that  mileage,  because, 
according  to  the  whole  conduct  of  Nelson  and  of  Lovegrove,  it 
was  clear  that  Nelson  would  have  permitted  Lovegrove  to  re- 
ceive it  It  does  not  amount,  therefore,  to  evidence  of  the  fact 
that  Cox  was  aware  of  the  agreement  entered  into  with  the  post- 
office. 

Upon  these  considerations,  I  am  of  opinion  that  the  plaintiff 
does  not  stand  in  a  relation  which  entitles  him  to  an  account 
against  Cox  and  Nelson.  I  do  not  consider  that  the  effect  of  my 
judgment  in  this  case  will  be  to  deprive  the  plaintiff  of  all  rem- 
edy. It  appears  to  me  that  he  is  rally  entitled  to  an  account  of 
this  concern  against  Nelson,  and  it  ma^  be  that  he  is  entitled  to 
make  Cox  a  party  in  a  new  suit,  in  which  his  case  is  put  entirely 
upon  the  assent  of  Nelson  to  his  horsing  the  coach  from  Maiden- 
head to  Benson ;  but,  according  to  the  present  frame  of  this  bill, 
I  am  bound  to  dismiss  it  with  costs. 


January  24th, — On  the  following  day,  his  Honor  intimated 
that  Nelson  was  not  entitled  to  his  costs. 


*The  plaintiff  presented  a  petition  of  rehearing  to  the  [*14] 
Lord  Chancellor. 

June  17 th. — ^Mr.  Ching  (in  the  absence  of  his  leader,)  for  the 
appellant,  stated  that  the  defendant  Nelson  had  admitted  his 
own  liability  to  the  demand  of  the  plaintiff,  and  that  Cox  was 
the  only  defendant  who  appeared  upon  this  appeal.  In  support 
of  the  proposition  that  all  the  parties  were  to  be  considered  as 
partners,  he  cited  and  commented  upon  the  same  cases  which 
nad  been  cited  in  the  court  below ;  and  he  ftirther  contended, 
that  ev6n  if  the  principle  of  the  decision  were  right,  namely,  that 
notice  of  Nelsons  abandonment  of  the  contract  as  to  the  portion 
of  road  between  Maidenhead  and  Benson,  ought  to  have  been 
given  by  the  Postmaster-General  to  the  other  contracting  parties, 
so  as  to  have  afforded  Cox  the  option  of  working  it  himself, 
there  had  been  a  waiver  of  such  notice  on  the  part  of  Cox,  who 
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kaew  of  the  du^  having  been  imdertaken  by  Lo¥6groY6,  shortly 
after  the  date  of  the  agreement  between  him  and  tiiie  Postmaster 
(General;  and  notice  to  one  partner  in  a  partneiBhip  transaction^ 
was  notice  to  the  other.  Cox  evidently  knew  of  the  nomination 
of  die  plaintiff  by  the  Postanaster^Greneral ;  he  had  as  manifestly 
by  his  conduct,  acquiesced  in  that  nomination;  and  it  was 
against  all  justice  to  defeat  the  claim  of  the  plaintiff  to  that  share 
of  the  profits  to  which  he  was  entitled  unoer  the  agreement  dT 
July,  1881,  upon  the  ground  of  Cos.  having  been  deprived  of  a 
right  of  option  which  he  took  no  step  whatever  to  claim  or  ex* 
eivise,  ana  which  hia  whole  conduct  snowed  that  he  was  content 
to  waive. 

Mr.  Treahve,  Mr,  Wilbraham  and  Mr.  Wood  for  the  re^x)nd- 
ent,  admitted  that  the  cases  cited  would  have  some  ap« 
[*15]  plication,  if  there  were  any  foundation  for  the  *allega- 
tion  in  the  bill,  that  the  plaintiff  had  engaged  in  the  con- 
cenL)  with  the  knowledge  and 'the  concuirence  of  Cox;  but 
Cox  knew  nothing  of  the  contract  between  the  Postmaster-Gen- 
eral and  Lovegrove,  and  had  uniformly  refiised  to  acknow- 
ledge Lovegrove  as  a  partner,  or  to  have  any  dealings  with 
him.  Where  A.  disposed  of  a  part  of  his  interest  in  a  partner- 
ship concem  to  B.,  an  account  might  be  taken  between  A.  and  B. 
in  respect  of  the  share  of  the  profits  to  which  B.  was  entitled, 
and  D,  was  bound  by  all  the  equities  between  A.  and  the 
other  partners ;  but  the  other  members  of  the  partnership  could 
not  be  affected  by  the  transaction  between  A.  and  B.  Ex  parte 
BarrowJa)  Brown, v,  De  TaaseL{b)  Thus  in  Bray  v.  Fromont^ip) 
where  tne  three  defendants  worked  a  coach  from  London  to 
Bath,  each  finding  horses  for  certain  stages,  and  the  bill  was 
filed,  as  in  the  present  case,  for  an  account,  and  proportionate 
share  of  the  profits,  Smith,  one  of  the  defendants,  having  em- 
ployed the  plamtiff  to  provide  horses  for  a  part  of  his  distance, 
the  same  judge  who  aecided  the  present  case  held,  that  the 
plaintiff  claiming  under  Smith  must  be  subject  to  the  account 
Detween  him  and  the  other  defendants,  and  could  claim  pav- 
ment  only  out  of  the  balance  due  to  Smith;  but  that  it  would 
have  been  otherwise  if  the  other  co-defendants  had  accepted  him 
in  the  concem  in  lieu  of  Smith.  If,  therefore,  there  was  a  sub- 
contract between  Nelson  and  the  plaintiff,  in  respect  of  horsing 
the  mail  from  Maidenhead  to  Benson,  the  plaintiff  was,  no  doubt, 
•entitled  to  his  share  of  the  profits  as  a^inst  Nelson,  though 
the  Master  of  the  Eolls  consiaered  his  suit  improperly  firamed, 
for  the  purpose  of  recovering  such  share ;  but  it  was  impos- 
sible to  contend  that  Cox,  who  was  neither  party  nor  privy  to 
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tiie  instnunent  under  *w}iicli  the  plaintiff  claimed,  and    [*16] 
wlio  had  repudiated  all  partnership  or  dealings  with  the 

Elaintif^  could  be  affected  by  any  collateral  transactioofi  between, 
im  and  Nelson. 

It  was  not  denied  that»  by  the  terms  of  the  original  contract, 
Cox  was  ^itided  to  notice  of  the  default  of  Nelson  before  any 
other  person  could  be  nominated  by  the  Postmaster-Greneral ; 
but  it  was  said  that  Cox  had  waived  the  notice  by  not  haying 
claimed  it,  and  by  haying  subsequently  acquiescea  in  the  di»> 
ehar^  o£  the  duty  by  the  plaintiff  But  how  could  Cox  exer- 
cise nis  right  of  option,  when  the  only  notice  he  received  was 
the  information  that  the  plaintiff  had  been  appointed—that  the 
very  event  had  taken  place  which  Ae  notice  would  have  ena- 
blea  him  to  prevent?  The  nomination  of  the  plaintiff  by  the 
Postmaster-General,  having  been  made  without  notice  to  Cox, 
was  void  as  against  him,  and  could  receive  no  validity  from  any 
supposed  constructive  acquiescence  of  Cox,  or  from  i:nything 
short  of  Cox's  express  confirmation.  Such  confirmation  Cox 
had  imifbrmly  refused. 

Mr.  Ching^  in  reply. 

August  701, — The  Lord  Cblalstcellob: — ^The  question  here 
was,  whether  a  mail  coach  contract  constituted  a  partnership 
among  the  contractors  under  the  following  circumstances : 

In  J  uly,  1828,  Nelson  and  Cox  contractSl  with  the  Postmaster- 
General  to  horse  the  mails  from  London  to  Stroud  in  Glouces- 
tershire and  to  Chalford,  the  contract  being  liable  to  be  put  an 
end  to  on  three  months'  notice  on  either  side. 

*In  June,  1831,  Nelson,  who  had  contracted  to  supply    [*17] 
the  horses  from  London  to  Benson,  gave  notice  to  the 
Postmaster-General  of  the  abandonment  of  his  contract,  as  to  the 
part  of  the  road  between  Maidenhead  and  Benson.    On  the  8th 
of  June,  1831,  Lov^rove  agreed  with  the  Postmaster-General  to 

Eerform  the  contract  between  Maidenhead  and  Benson,  which 
e  accordingly  did  In  April,  1832,  the  contract  between  the 
Postmaster-Creneral  and  the  several  parties  was  terminated.  Cox 
avers,  that  he  had  throughout  carefully  guarded  against  being 
drawn  into  a  partnership  with  his  brother  contractors,  and  very 
possibly  he  intended  so  to  do,  and  thought  he  had  done  so ;  and 
ne  says  further,  that  before  he  entered  into  the  contract  he  ob- 
tained an  assurance  from  the  post-office  that  this  should  be 
avoided. 

The  profits  arising  from  the  contract  with  the  Postmaster-Gen- 
eral, were  divided  between  the  contracting  parties  according  to 
their  respective  distance*  Upon  the  determination  of  the  con- 
tcacl^  LovegzDve,  not  being  able  to  obtain  his  share  of  the  pro- 
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fits,  filed  his  bill  for  an  account  of  all  moneys  paid  nnder  the 
alleged  partnership.  The  Master  of  the  Rolls  dismissed  the  bill, 
and  this  is  an  appeal  frcnn  his  Honor's  decree. 

There  are  two  questions  involved  in  this  case :  First,  is  the 
Postmaster-General  entitled  bv  the  contract  to  fill  up  vacancies 
among  the  partners,  or  generally  to  name  persons  wno  shall  be- 
come partners  with  the  others  in  all  respects?  Secondly,  was 
the  appointment  made  in  this  case  conformably  to  the  provisions 
of  the  contract  y  in  other  words,  was  previous  notice  requisite  to 
all  the  remaining  partners?  If  necessary,  was  it  given?  and 
if  not  given,  has  there  been  a  waiver  by  those  entitled  to  no- 
tice? 
[*18]  *These  questions  exhaust  the  whole  case ;  but  as  I 
differ  with  nis  Honor  in  some  material  points,  while  I 
agree  with  him  in  others.  I  shall  be  obliged  to  go  through  the 
case  minutely ;  and  this  oecomes  the  more  desirable,  in  conse- 

auence  of  the  importance  said  to  be  attached  to  this  case  by 
lose  connected  with  the  public  service. 
It  must  be  observed,  that  this  contract  ia  very  imperfectly  and 
inaxtificially  drawn ;  and  that,  if  the  court  is  obliged  to  impose 
a  construction  upon  it  which  may  prove  inconvenient  to  the 
public,  the  fault  lies  not  here,  but  elsewhere.  The  clause  em- 
powering the  Postmaster-General  to  fill  up  vacancies  does  not 
expressly  provide  for  the  case  which  has  happened — a  vacancy 
by  resignation.  It  only  contemplates  bankruptcy,  insolvency, 
breach  of  contract  and  neglect  of  duty ;  and  provides  that  in 
such  cases  the  Postmaster-General  may  remove,  and,  in  a  certain 
way,  fill  up  the  vacancy.  The  omission  of  the  case  of  resigna- 
tion is  owmg  to  what  no  draughtsman  ever  ought  to  do ;  name- 
ly, making  one  clause  serve  two  purposes.  W  hoever  prepared 
this  contract  was  minded  to  provide  at  once  the  power  of  remo- 
val, and  the  power  to  name  a  successor;  and  the  clause,  by* 
which  these  purposes  were  to  be  effected,  referred  only  to  cases 
of  breach  of  contract  or  inability  to  perform  it.  Yet  I  think, 
that  if  under  the  words  "  neglect  of  duty"  we  are  not  entitled  to 
include  a  notice  of  not  continuing  to  perform  it,  we  may  assume 
that  the  case  of  resignation  is  understood,  though  not  expressed, 
and  comes  within  the  spirit,  if  not  reached  by  the  letter,  of  this 
clause.  K  so,  the  Postmaster-General  has  a  power  of  naming 
the  successor  in  a  certain  way,  and  in  a  given  case.    Let  us  next 

see  what  that  is,  and  whether  it  arose  here. 
[*19]  *The  clause  is^  that  in  the  case  of  death,  bankruptcy, 
and  the  other  cases  mentioned,  not  the  Postmaster-Gen- 
eral shall  appoint,  but  one  or  more  of  the  other  parties  shall 
work  the  ground  of  the  party  removed,  or  admit  the  nominee  of 
the  Postmaster-GeneraL  Now,  whatever  may  be  the  inconve- 
nienoe  resulting  firom  the  construction  that  must  be  put  upon 
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this  clause,  can  tliere  be  the  least  doubt  that  it  onlj]^  gives  the 
Postmaster-General  the  nomination  of  a  successor  m  case  the 
remaining  partners  decline  to  take  the  vacant  place?  The  whole 
is  as  plainly  an  alternative  as  can  be  conceived.  Nav,  the  pri- 
mary object  of  the  provision  is  the  option  given  to  the  remain- 
ing partners ;  and  it  is  only  in  the  event  of  their  refusing,  that 
the  rostmaster-General  is  even  mentioned. 

But  if  this  be  the  plain  intendment  of  the  provision,  there 
seems  to  be  no  doubt  at  all  that  notice  must  first  be  given  in  some 
way  to  the  remaining  partners ;  else  how  can  it  be  said  that  the 
event  has  happened  which  alone  gives  the  Postmaster-General  a 
power  to  nominate — ^namely,  none  of  the  other  parties  working 
the  ground  of  tie  one  removed  or  declining  ?  I  therefore  en- 
tirely agree  that  this  notice  was  necessary.  At  the  same  time,  I 
perceive  plainly  enough  the  extreme  inconvenience  of  this  con- 
struction ;  for  as  there  may  be  twenty  contractors  on  a  line  of 
road,  it  will  follow  that  there  can  be  no  arrangement  made  to 
supply  the  place  of  any  one  until  all  the  rest,  down  to  Edin- 
burgh or  Inverness,  for  example,  have  had  notice  and  declined. 
This  may  not  have  been  intended  at  the  general  post-office,  but 
we  are  here  in  a  place  where  men's  meaning  can  only  be  gath- 
ered from  the  language  they  use  to  convey  it ;  and  the  language 
of  this  contract  is  quite  plam  and  free  from  all  doubt,  or  obscu- 
rity. 

*I  will  here  dispose  of  a  point,  which  was  made  in  the  [*20] 
argument,  and  as  I  think,  without  either  necessitv  or 
foundation ;  that  no  partner  can  be  named  for  another — that  no 
one  can  be  put  upon  another  as  a  partner  without  his  consent. 
I  say  this  was  superfluous,  both  because  the  proposition  is  really 
self  evident,  and  because  no  necessity  for  importing  it  into  the 
case  exists.  ^  Such  an  argument  is  wholly  inapplicable  to  the 
present  question.  To  maie  a  person  a  partner  with  two  .others, 
their  consent  must  clearly  be  had,  but  there  is  no  particular 
mode  or  time  required  of  giving  that  consent,  and  if  three  enter 
into  partnership  by  a  contract,  which  provides,  that  on  one  reti- 
ring, one  of  the  remaining  two,  or  even  a  fourth  person  who  is 
no  partner  at  all,  shall  name  the  successor  to  take  the  share  of 
the  one  retiring,  it  is  clear  that  this  would  be  a  valid  contract 
which  the  court  must  perform,  and  that  the  new  partner  would 
come  in  as  entirely  by  the  consent  of  the  other  two,  as  if  they 
had  adopted  him  by  name.  .  The  present  contract  is  of  this  de- 
scription ;  and  if  the  manner  of  executing  the  power  of  nomina- 
tion be  pursued  by  the  Postmaster-General,  the  successor  to  the 
vacant  place  comes  in,  strictly  speaking,  by  the  previous  consent 
of  the  whole  body  of  contractors. 

In  the  present  case,  however,  it  is  said  that  the  Postmaster-* 
General  gave  no  such  notice  as  was  required,  nor  did  Nelson, 
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tbe  retaring  partner ;  so  that  tbe  other,  Cox,  had  no  option  gtvea 
him  to  take  the  portion  of  road  abandoned  by  Nelson ;  and  I 
think  it  cannot  be  doubted  that  this  is  true.  There  is  no  proof 
whatever  of  notice,  and  Cox  wholly  denies  all  partnership,  even 
with  Nelson,  and  all  responsibility  for  him,  though  of  the  correct- 
ness of  the  last  statement  I  am  now  to  speak.  That  Cox  and 
Nelson  were  never  partners  in  the  contract,  can  rest  only  upon 
the  assumption  that  the  memorandum  attached  to  each 
[*21]  name  *subscribed,  is  parcel  of  the  contract  or  a  qualifica- 
tion of  it ;  binding  with  respect  to  the  other  party,  the 
Postmaster-General,  and  not  merely  binding  as  between  the  other 
contractors. 

But  there  is  no  pretence  at  all  for  this  assumption.  The  con- 
tract is  express.  AH  the  contractors  bind  themselves  to  perform 
the  mail  coach  service  to  Stroud  and  Chalford  and  back ;  that  is, 
all  are  bound  jointly  and  severally  for  the  whole  duty.  The 
memorandum  is  only  a  note,  possibly  not  at  all  binding  on  any 
of  the  contractors,  except  as  notice  of  an  arrangement  among 
themselves--certainly  in  no  wise  binding  upon  the  Postmaster- 
Cteneral.  After  an  agreement  so  explicit,  by  such  express  words 
as  are  contained  in  the  contract,  nothing  but  the  most  positive 
expressions  in  any  note  attached  to  the  signatures  could  operate 
an  exception,  restriction,  or  qualification ;  and  all  we  have  here 
are  the  words  "  to  Benson,"  affixed  to  one  execution,  and  "  to 
Chalford"  affixed  to  the  other. 

It  is  unnecessary  to  make  any  observation  on  the  cases  which 
were  cited ;  nor  is  there  anything  in  what  I  have  here  laid  down, 
which  at  all  questions  either.  Mc  parte  BarroWy{a)  Brown  v.  De 
Ta8tet.{b) 

But  assuming  that  Cox  cannot  be  heard  to  deny  a  general 
partnership  in  the  contract  as  between  himself  and  ttie  Postmas- 
ter-General, and,  consequently,  between  himself  and  whoever 
should  by  the  Postmaster-General  be  validly  put  in  Nelson's 
place  in  whole  or  in  part,  that  is,  put  in  his  place  according  to 
the  power  given ;  there  still  remains  the  difficulty  in  the  plain- 
tiff's  case,  that  the  power  was  not  pursued,  because  Cox 
[*22]  had  not  his  *option,  no  notice  having  been  given  to  him 
of  Nelson's  returing  from  a  part  of  his  share ;  and  I  agree 
with  his  Honor  that  this  would  be  mtal,  if  no  subsequent  waiver, 
or  affirmance,  or  adoption,  or  anything  equivalent  to  waiver  on 
Cox's  part  had  taken  place.  But  as  no  direct  and  express  stipu- 
lation for  notice,  nor  any  condition  directly  in  terms  imposmg 
the  necessity  of  notice  is  to  be  found  in  the  contract ;  and  as  we 
only  get  at  the  necessity  of  it  by  implication  raised  upon  the  op- 
tion given  to  take  the  share  rehnquished,  there  can  be  no  doubt 

(a)  2  Bose,  262.  (&)  Jaa  284 
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that  alight  circnmstanceB  will  operate  as  a  repudiation  of  the  op 
tion ;  imd  if  the  option  was  repudiated,  that  is  quite  safficient  to 
let  in  the  power  of  appointing  a  successor  to  the  vacant  share ; 
nay,  it  seems  more  directly  the  case  for  the  Postmaster-General 
appointing,  than  if  notice  had  been  given. 

Now  it  is  not  denied  that  Cox  knew  of  Lovegrove's  introduc- 
tion into  the  concern.  It  happened  in  June,  1831,  and  Love- 
ffTove  continued  to  perform  the  part  of  the  contract  abandoned 
07  Nelson  till  April,  1882  ;  and  the  bill  alleges  expressly,  that 
dox  had  full  knowledge  of  Lovegrove's  working  the  part  of  the 
road  given  up  by  Nelson  all  that  time,  or  ten  months.  Does  Cox 
in  his  answer  deny  this  ?  Nothing  of  the  kind ;  he  rather  ad- 
mits it  in  point  of  &ct ;  for  he  says,  that  he.  Nelson,  and  Love- 
grove  continued  to  horse  the  coach  till  April,  1832,  though  he 
says  that  Lovegrove  did  it  under  a  separate  contract  with  Nel- 
son. The  Master  of  the  fiolls  admits  that  he  should  have  been 
bound  to  decide  for  the  plaintiif,  if  he  had  believed  that  Cox 
knew  of  Lovegrove's  appointment  by  the  Postmaster-General. 
Now,  suppose  the  bill  ana  answer,  and  the  inference  inevitably 
arising  from  Cox's  manner  of  evading  the  question  of  knowledge, 
were  out  of  the  case,  and  that  all  h£^  rested  upon  the  admitted 
fact  of  Lovegrove  having  for  ten  months  horsed  the 
*coach,  is  it  possible  to  doubt  that  Cox  knew  that  fact?  [*23] 
The  nature  of  the  concern  renders  it  absolutely  impossi- 
ble he  should  have  been  ignorant  of  it,  unless  he  was  confined 
all  the  while  to  his  bed,  and  incapable  of  attending  to  any  busi- 
ness, and  he  does  not  pretend  that  this  was  the  case  for  any  part 
of  the  time.  Then,  if  he  knew  the  fact  of  Lovegrove  being  en- 
gaged  on  a  part  of  the  road,  that  is  decisive ;  for  he  knew  the 

E revisions  of  the  contract  with  the  Postniaster-General,  which 
e  had  himself  signed  ;  and  that  contract  expressly  provides  for 
the  manner  in  which  any  new  party  shall  be  introduced.  The 
best  he  can  say  is,  that  ne  supposed  Lovegrove  was  employed 
under  the  power  given  to  the  rostmaster-General  to  employ  any 
one  he  pleased,  if  any  part  of  the  work  were  left  undone  by  the 
contractor ;  and  that  power  is  only  given  him  in  case  the  others 
do  not  perform  the  work  abandoned. 

Therefore  the  fact  of  Lovegrove  horsing  the  coach  for  a  por- 
tion of  the  road,  was  proof  to  Cox  that  some  one  had  given  up  or 
been  removed ;  and  if  such  resignation  or  dismissal  had  happened^ 
he  well  knew  his  o^vn  right  under  the  contract  to  do  the  work 
abandonded  if  he  pleased.  When  he  found  Lovegrove  doing  it, 
and  knew  he  had  nimself  received  no  notice  so  as  to  give  him  the 
option,  his  business  was  at  once  to  object  and  tender  himself  as 
ready  and  willing  to  perform  it.  It  is  not  pretended  he  did  any* 
thing  of  the  kind ;  mdeed,  his  case  rests  on  an  erroneous  con- 
struction of  the  agreement,  which  precluded  the  possibility  of  his 
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doing  so ;  and  if  he  did  not,  he  manifestly  waived  his  option  or 
rather,  he  exercised  it  by  declining,  and  so  affirmed  Lovegrove*s 
nomination  by  the  Postmaster-General.  It  needs  hardly  be 
added,  that  iJelson  expressly  admits  his  knowledge  of  Love- 
grove's  appointment  and  contract  with  the  Postmaster-General, 

and  his  full  concurrence  in  both. 
[*24]  *But  what  is  proved  in  evidence  to  have  passed  with 
Mr.  Wakefield  1  think  extremely  material,  and  of  itself 
sufficient  to  show  Cox's  knowledge  of  the  contract  between  Love- 
grove  and  the  Postmaster-General,  and  of  Lovegrove  receiving 
part  of  the  profits  of  it ;  and  I  will  take  it  fix)m  the  Master  of  the 
Eolls'  own  abstract  in  his  judgment :  "  It  is  true  that  Wake- 
field, the  agent  of  Cox,  says  in  his  evidence  that  he  met  Mr. 
Lovegrove  at  the  office  oi  Mr.  Johnson,  the  superintendent  of 
mail  coaches,  and  that  he  there  learnt  that  Mr.  Lovegrove  had 
received  from  the  Postmaster-General  that  portion  of  the  mileage 
which  was  due  in  respect  of  the  horsing  from  Maidenhead  to 
Benson." 

Upon  this  his  Honor  proceeds  to  observe  as  follows:  "Nel- 
son had  fully  consented  to  Lovegrove  receiving  that  portion  of 
the  mileage,  and  therefore,  if  there  had  been  no  engagement 
whatever  with  the  post-office,  Wakefield  would  not  have  been 
surprised  that  Lovegrove  had  received  that  mileage,  because, 
according  to  the  whole  conduct  of  Nelson  and  of  Lovegrove,  it 
was  clear  that  Nelson  would  have  permitted  Lovegrove  to  re- 
ceive it." 

But  one  consideration  is  quite  fatal  to  this  reasoning.  Cox 
must  have  known  the  contract  with  the  Postmaster-General,  to 
which  he  was  an  executing  party.  By  that  contract  no  one 
would  be  employed  by  Nelson  or  anybody  else  without,  the 
Postmaster-General's  leave.  No  one  could  take  Nelson's  duty 
or  receive  his  mileage  without  the  Postmaster-General's  approval 
and  consent ;  and  this  consent  could  in  no  case  be  given  without 
the  other  contractors  first  exercising  their  option  of  themselves 
doing  the  work  relinquished ;  therefore  Cox  on  learning,  as  is 
proved  in  evidence,  that  Lovegrove  received  mileage,  and  did 
duty  on  Nelson's  portion  of  the  road,  also  learnt  that  Nel- 
[*25]  son  had  relinquished  his  part,  and  *that  he  himself  might, 
had  he  chosen,  have  taken  that  part  If  he  did  not,  he 
exercised  the  option  by  refusing,  ana  affirmed  Lovegrove's 
appointment. 

The  Master  of  the  Rolls  dismissed  the  bill  without  reserving 
power  to  the  plaintiff  to  proceed  against  Nelson,  although  he 
distinctly  admits  that  his  whole  argument  against  the  plaintiff  is 
confined  to  Cox's  want  of  notice.  On  this  ground  alotie,  the 
present  decree  never  could  have  stood. 

But  his  Honor  also  intimates  this  objection  to  the  pleadings — 
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that  if  Lovegrove  sues  Nelson,  he  may  proceed  against  Cox  as  a 
co-defendant,  by  putting  his  case  entirely  on  Cox^s  assent  to  his 
(Lovegrove's)  working  the  coach.  But  the  bill  contains  a  dis- 
tinct averment  against  Cox  to  this  very  effect,  which  seems  to 
have  escaped  his  Honor's  notice.  It  is  in  these  words :  "  That 
plaintiff  employed  his  horses  in  the  conveyance  of  the  said  mails 
and  coaches  from  the  date  of  the  contract,  8th  of  June,  1831, 
down  to  the  4th  of  April,  1832,  between  Maidenhead  and  Ben- 
son, with  the  full  knowledge  and  concurrence  of,  or  without  any 
objection  by,  or  on  the  part  of  the  said  defendants  or  either  of 
them ;  and  the  said  defendants  during  such  time  well  knew,  and 
were  aware,  or  had  reason  to  believe,  and  did  respectively  be- 
lieve or  suspect  that  plaintiff  did  so  convey  and  horse  the  mails." 
Upon  the  whole,  I  have  no  doubt  that  the  decision  must  be 
reversed,  and  the  account  taken  as  prayed,  and  the  deposit  re- 
turned. 


*Weiss  v.  Dill.  [♦26] 

Rolls. — 1834:  2 2d  January. 

Executors  will  not  be  allowed  to  charge  for  the  cAnployment  of  an  agent,  except 

under  veiy  special  circumstances. 
An  exception  to  the  Master's  report,  by  which  he  had  reduced  an  executor's  charge 

for  the  employment  of  an  agent  at  5  per  cent  to  2  1-2  per  oent^  overruled. 

This  was  an  exception  on  the  part  of  the  defendants  to  the 
Master's  report.  The  testator,  Jacob  Weiss,  who  had  carried  on 
an  extensive  business  as  a  tailor,  bequeathed  the  residue  of  his 
personal  estate  upon  trust  for  his  wife  and  children,  and  he  ap- 

Soint^d  the  defendants.  Dill  and  Broughton,  his  executors.  He 
irected  his  debts  to  be  collected  with  all  convenient  speed,  and 
that  his  executors,  or  the  survivor  of  them,  should,  at  their  or 
his  discretion,  carry  on  the  business,  and  apply  the  ]Q|ofits  to  the 
same  trusts  as  those  declared  with  respect  to  his  penbnal  estate. 
No  legacy  was  given  to  the  executors.  The  aefendants  em- 
ployed an  agent  to  collect  the  testator's  debts,  and  the  agent  had 
collected  debts  to  the  amount  of  2,000i.,  upon  which  he  charged 
a  commission  of  6  per  cent.  This  charge  of  6  per  cent  for 
agency  was  disallowed  by  the  Master  in  the  executors'  accounts, 
and  reduced  to  2  1-2  per  cent.  To  that  disallowance  the  present 
exception  was  taken. 

Mr.  BetheU,  in  support  of  the  exception : — ^It  is  usual,  imdei 
special  circimistances,  to  allow  executors  to  employ  agents  at  a 
reasonable  commission  in  the  management  of  the  anairs  of  theii 
testators.    Thus  in  Henderson  v.  M^Iver,{a)  the  court  held  that 

(a)  3  Mad.  275. 
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an  executor  was  iustified  in  employing  an  accountant  in  his  tes- 
tator's affairs,  and  in  charging  for  the  expense  thereby  incurr^ 
In  WiUchison  v.  WtUcmson{a)  where  annuities  were  given 
[*27]  to  trustees  for  their  trouble,  and  the  testator  *died  pos- 
sessed of  houses  let  at  weekly  renfa,  it  was  held  that  the 
trustees  were  justified  in  employing,  at  a  certain  charge,  a  col- 
lector of  the  weekly  rents,  and  did  not  thereby  forfeit  their 
right  to  the  annuities.  In  the  present  case,  the  debts  were  very 
numerous ;  and  the  payment  of  them  was  not  obtained  until 
after  repeated  applications.  It  was  proved,  indeed,  bv  the  find- 
ing of  the  Master,  that  this  was  a  proper  case  for  the  employ- 
ment of  an  agent,  and,  that  point  bemg  conceded,  the  only  ques- 
tion was,  whether  the  charge  of  5  per  cent,  made  by  the  agent 
was  not  moderat-e  and  usuaL 

Mr.  Peviberton  and  Mr.  Richards^  contra^  said  there  was  no 
precedent  for  such- an  exception  as  this,  nor  were  there  any  spe- 
cial circumstances  in  the  case,  which  was  no  other  than  that  of 
an  ordinary  tradesman's  book  debts.  No  allowance  whatever 
for  agency  ought  to  have  been  made ;  but  the  Master  having 
made  such  an  allowance  as  he  thought  reasonable,  the  court 
could  not  entertain  an  exception  to  his  decision.  This  was  as 
much  a  matter  within  the  exclusive  jurisdiction  of  the  Master, 
as  a  question  of  costs. 

The  Master  of  the  Rolls  : — Generally  speaking,  executors 
are  not  allowed  to  employ  an  agent  to  perform  those  duties 
which,  by  accepting  the  office  of  executors,  they  have  taken 
upon  themselves ;  but  there  may  be  very  special  circumstances 
in  which  it  may  be  thought  fit  to  allow  them  such  expenses  as 
they  may  have  incurred  by  the  employment  of  agents.  It  is  for 
the  Master  to  determine,  whether  an  executor  who  makes  a 
chum  for  the  employment  of  an  agent,  ought  to  be  allowed  to 
charge  his  testator's  estate  with  such  a  burden.      The  Master 

has  hero  thought  that  the  executor  ought  not  to  be  al 
[*28]     lowed  to  charge  the  testator's  *estatc  with  the  whole  com 

mission  claimed,  but  that  2  1-2  per  cent,  is  a  fit  allow 
ance.     I  have  some  doubt  whether,  in  this  case,  the  Master  ought 
to  have  made  any  allowance ;  but  with  the  allowance  of  2  1-2 
per  cent.,  which  ne  has  made,  the  defendants  must  be  content. 

Excejotion  overruled. 

(a)  2  Sim.  &  Stu.  237. 
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Hahtlet  V.  Hewitt. 

Rolls. — 1834:  24tli  January. 

When  the  Master,  upon  a  reference  as  to  the  priority  cf  locombrBnoen^  reports 
against  the  priority  of  a  particular  party,  and  states  the  fiicts  apon  which  he  had 
come  to  that  conclusion,  the  regular  course  is  to  take  an  exception  to  the  conclu- 
sion, and  not  to  take  exceptions  to  the  particular  facta^  because  the  Master's  con- 
clusion may  be  correct,  though  particular  fects  be  mistaken. 

In  this  case,  forty-thTee  exceptions  had  been  taken  to  the  Mas* 
ter's  report.  At  the  hearing  of  the  cause,  it  had  been  referred 
to  the  Master  to  state  the  priorities  of  several  parties  to  the  suit, 
who  claimed  a  lien  upon  certain  valuable  paintings;  and  the 
Master  had  reported  in  &vor  of  the  plaintiff  Hartley,  that  he  had 
a  priority  to  the  defendant  Hewitt,  except  as  to  a  sum  of  200Z, 
The  Master,  in  his  report,  stated  the  several  &cts  which  were  in 
evidence  before  him,  and  upon  which  he  came  to  his  conclusion 
against  the  defendant  Hewitt^s  priority.  The  defendant  Hewitt, 
in  addition  to  an  exception  against  the  conclusion  of  the  Master, 
had  filed  exceptions  to  the  Master's  finding  of  every  £ict  upon 
which  he  founded  his  conclusion. 

Mr.  Bickersteth,  in  support  of  the  exceptions. 

Mr.  Pemberton^  contra. 

The  Master  of  the  Bolls  held,  that  this  mode  of  except- 
ing was  altogether  irregular,  and  that  exceptions  would  not  lie 
to  partictdar  facta  stated,  because  it  might  happen  that  many  of 
those  &cts  were  mistaken  by  the  Master,  and  nis  conclu- 
sion be  nevertheless  well  founded.  *The  exceptions  [*29] 
should  apply  to  the  conclusion  only;  and  in  the  argu- 
ment of  that  exception  it  would  be  the  proper  course  to  ques- 
tion the  accuracy  of  the  fiicts  upon  which  the  Master  appeared 
to  have  proceeded,  . 


Manning  v.  Thesiger. 

Rolls. — 1835:  28th  and  29th  July. 

A  testatrix  gave  the  sum  of  lOOL  to  be  paid  to  her  brother  C,  T.,  immediately  after 
the  decease  of  her  husband  and  in  delimit  of  issue  of  their  marriage ;  and,  In  a 
subsequent  part  of  her  will,  she  gave  1002.  to  the  same  brother,  and  concluded 
her  will  by  directing  that  legacies,  to  which  no  time  of  payment  was  affixed, 
should  be  paid  within  three  months  afler  the  death  of  her  husband:  Hold,  that 
the  testatrix  intended  only  to  give  a  single  legacy  of  1001.  to  C.  T. 

The  will  of  Mary  Welsford,  made  in  execution  of  a  power, 
contained  the  following  bequests :  "  I  give  to  my  brother,  Chris- 
topher Thornton,  of  London,  from  and  immediately  after  the  de- 
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cease  of  my  husband  Boger  Welsford,  and  in  de£Eiult  or  &ilure 
of  issue  of  our  marriage,  the  sum  of  lOOZ.  sterling.  Also  to  my 
said  broker,  Christopher  Thornton,  one  clear  annuity  or  yearly 
sum  of  60i  sterling,  for  and  during  the  term  of  his  natural  life, 
to  commence  from  the  day  of  the  decease  of  my  said  husband, 
Eoger  Welsford,  and  such  defeult  or  feilure  of  issue  as  aforesaid, 
and  to  be  paid  to  him  half  yearly.  Also  to  my  brother,  Chris- 
topher Thornton,  of  or  near  the  city  of  London,  the  sum  of  lOOt 
sterling."  The  testatrix  concluded  her  will  by  directinff  that  all 
and  every  the  legacies  and  sums  of  money  given  by  her  will, 
wherein  no  time  was  specified  as  to  the  payment  thereof,  were 
to  be  paid  within  three  months  after  her  nusband's  decease,  and 
such  ae&ult  or  &ilure  of  issue  as  aforesaid. 

There  was  no  issue  of  the  marriage ;  and  the  question  was, 
whether  the  second  legacy  of  lOOt  given  to  Christopher  Thorn- 
ton, was  or  was  not  accumulative. 

Mr.  W.  C,  L.  Keene^  in  support  of  the  claim  of  Chris- 
[*30]  topher  Thornton,  argued,  that  where  two  simis  of  *the 
same  amount  were  given  in  a  will  to  the  same  person, 
although  the  general  rule  was  undoubtedly  against  double  lega- 
cies, yet  slight  circumstances  were  sufficient  to  show  that  the 
second  ^ft  was  meant  to  be  accumulative.  In  Mackenzie  v. 
Mojckenzie^ia)  a  testator  gave  by  his  will  the  sum  of  5,000/.,  to  be 
paid  to  his  reputed  son  on  his  attaining  twenty-four,  with  power 
to  his  executors  previously  to  apply  any  part  of  the  principal  or 
interest  to  the  maintenance  and  education  of  the  legatee ;  and  by 
a  codicil,  the  testator  gave  the  same  sum  to  be  paid  to  the  same 
legatee  on  his  attaining  twenty-four,  but  without  any  direction 
as  to  the  previous  application  of  the  principal  or  interest  Upon 
the  ground  of  that  difference.  Lord  Eldon  held  that  the  legacy 
given  by  the  codicil  was  not  a  substitution  for  that  given  by  the 
will,  in  the  present  case,  the  first  legacy  of  lOOt  was  directed 
to  be  paid  to  Christopher  Thornton  immediately  after  the  death 
of  the  testatrix's  husband,  and  in  default  of  issue  of  the  marriage 
of  the  testatrix  and  her  husband ;  the  second  legacy  of  lOOZ.  was 
given  without  any  direction  as  to  the  time  of  parent,  or  any 
reference  to  the  contingency  of  her  dyin^  without  issue.  If  the 
will  hai  stopped  at  the  gift  of  the  second  legacy,  it  might  have 
been  said  that  the  omission  of  any  direction  as  to  the  time  of  pav- 
ing the  second  legacy  was  accidental ;  but  that  argument  could 
not  be  resorted  to,  because  the  testatrix  had  expressly  declared 
that,  where  she  had  riven  legacies  and  affixed  no  time  of  pay- 
ment, she  meant  such  legacies  to  be  paid  within  three  months 
after  the  decease  of  her  husband.    The  circumstances  distinguish- 

(a)  2  Rnss.  262. 
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ing  the  two  gifts  were  quite  sufficient  to  show  that  the  testatrix 
intended  the  second  legacy  of  lOOi  to  be  accumulative.  In 
Ouy  V.  Sharp,{a)  one  of  the  latest  cases  on  this  subject, 
where  *a  legacy  given  by  a  codicil  was  held  to  be  in  [*81] 
addition  to  one  given  by  the  will,  it  was  said  that  the 
court  will  deal  anxiously,  and  in  minute  detail,  with  the  expres- 
sions employed  by  a  testator  in  order  to  arrive  at  his  intention 
upon  the  question,  whether  a  legacy  is  accumulative  or  substitu- 
tional 

Mr.  Tinney^  contra: — The  general  rule  is,  that  where  the  same 
sum  is  twice  given  to  the  same  legatee,  the  second  gift  is  to  be 
considered,  not  as  accumulative,  but  as  a  mere  accidental  repe- 
tition of  the  first.  Duke  ofSL  Albans  v.  Beauclerkj{b)  Bol/ordy, 
Wood^{c)  Oarth  v.  Meyrick,{d)  This  rule  is  not  to  be  departed 
fix)m,  unless  it  can  be  clearly  shown  to  have  been  the  intention 
of  the  testator  to  give  the  second  legacy  in  addition  to  the  first ; 
and  in  the  present  case,  the  circimistances  relied  upon  as  indica- 
ting such  an  intention,  are  much  too  slight  to  justify  such  a  con- 
clusion. 


July  29<A. — The  Master  of  the  Rolls  :(e) — ^I  am  of  opinion 
that  the  testatrix  in  this-  case  intended  only  to  give  a  single  leg- 
acy of  1001  to  Christopher  Thornton. 


i 


fo)  1  Mylne  k  Keen,  589.  (df)  1  Bro.  C.  C.  30. 

m  2  Atk.  636.  (e)  Sir  C.  Pepjs. 

(c)  4  Ves.  76. 


^Tompson  V.  Browne.  [*32] 

RoLLa— 1836:  29th  July. 

An  instrument  vesting  property  in  trustees  for  the  benefit  of  the  grantor  for  his  life, 
and  after  his  decease  for  the  benefit  of  other  persons,  with  a  power  of  revocation, 
is  not  testamentary,  and,  consequently,  not  liable  to  the  payment  of  legacy  duty. 

By  an  indenture  of  settlement,  dated  the  19th  day  of  August, 
1823,  and  made  between  Nathaniel  Coffin  of  the  first  part,  Mary 
Wattley  of  the  second  part.,  the  plaintiff,  Elizabeth  Wattley 
Tompson,  by  her  then  name  of  Elizabeth  Wattley  Coffin,  and 
Ann  Wattley  Coffin,  therein  respectively  describea  as  the  natu- 
ral daughters  of  Nathaniel  Coffin  and  Mary  Wattley,  of  the  third 
part,  and  the  defendants  Augustus  Browne  and  John  Coulson  ol 
the  fourth  part,  and  which  was  duly  executed  by  Nathaniel  Coffin, 
Augustus  Browne  and  John  Coulson  respectively,  after  reciting 
that  Nathaniel  Coffin  w^as  desirous  of  making  some  provision  for 
the  said  Mary  Wattley,  Elizabeth  Wattley  Coffin  and  Ann  Watt- 
ley Coffin,  in  the  events  thereinafter  mentioned,  and  had,  therefore, 
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then  lately  transferred  into  the  joint  names  of  Augustiis  Browne 
and  John  Coulson,  the  sum  of  6,090^.  new  4  per  cent,  bank  annui- 
ties, to  be  held  by  them  upon  the  trusts  theremafter  mentioned ;  it 
was  witnessed  that  they,  the  said  Aumistus  Browne  and  John 
Coulson,  and  the  survivor,  &c.,  should  stand  possessed  of  the 
said  stock,  and  the  interest  and  dividends  thereof,  upon  trust  in 
the  first  place  to  pay  to  or  permit  and  suffer  the  said  Nathaniel 
Coffin,  or  his  assigns,  to  receive  and  take  the  interest,  dividends, 
and  annual  produce  of  the  said  sum  of  6,090?.  4  per  cent,  bank 
annuities  for  his  own  use  and  benefit  for  his  life,  and,  from  and 
after  his  decease,  upon  trust,  that  they,  the  said  trustees,  &c., 
should  appropriate  and  set  apart  in  their  names  so  much  of  the 
said  sum  of  stock  as  by,  and  out  of  the  interest  and  dividends 
thereof  would  produce  the  clear  annuity  of  80/.,  upon 
[*38]  trust  to  receive  the  dividends  thereof,  and  *pay  the  same 
to  the  said  Mary  Wattley  for  her  life  for  her  use ;  and  as 
to  all  the  rest  and  residue  of  the  said  sum  of  6,090/.,  new  4  per 
cent  bank  annuities,  which  should  remain  after  making  such 
appropriation  as  aforesaid,  and  as  to  that  part  of  the  same  annuity 
which  should  be  so  set  apart  and  appropriated  fi-om  and  after  the 
decease  of  the  said  Mary  Wattley  upon  further  trust  to  pay,  as- 
sign and  transfer  the  same,  and  the  interest,  dividends  and  in- 
come thereof,  unto,  and  between  Elizabeth  Wattley  Coffin  and 
Ann  Wattley  Coffin,  in  equal  shares  and  proportions  as  tenants 
in  common,  to  be  vested  in  and  paid,  assigned,  or  transferred  to 
them  respectively,  when,  and  as  they  should  attain  the  age  of 
twenty-five  years,  or  be  married  :  and  the  settlement  contained  a 
power  to  Nathaniel  Coffin  to  revoke  the  uses  and  trusts  thereby 
limited,  and  appoint  any  new  trusts  in  lieu  thereof  in  manner 
therein  mentioned. 

In  the  year  1826,  John  Coulson  died,  and  the  defendant  John 
Barber  was  appointed  a  new  trustee  by  virtue  of  a  power  given 
by  the  settlement  for  that  purpose,  and  the  stocK.  was  trans- 
ferred by  the  surviving  trustee  into  the  joint  names  of  himself 
and  the  new  trustee. 

In  October,  1831,  Nathaniel  Coffin  died,  without  having  ex- 
ercised the  power  of  revocation  contained  in  the  settlement, 
leaving  the  plaintiff,  Mary  Wattley,  then  Elizabeth  Wattley 
Coflin,  and  Ann  Wattley  Coffin  surviving  him.  The  trustees 
set  apart  so  much  of  the  stock  as  was  sufficient  to  answer  the 
annuity  of  80/.  given  to  Mary  Wattley,  and  transferred  to  the 
plaintiif,  Elizabeth  Wattley  Coffin,  who  had  attained  her  age  of 
twenty-five,  a  moiety  of  the  residue.  In  February,  1832,  Eliza- 
beth Wattley  Coffin  intermarried  with  the  plaintiff,  Frederick 
Thompson;  and  in  May,  1833,  Mary  Wattley  died.  Upon 
the  death  of  the  annuitant,  the  bill  was  filed  by  Fred- 
[*84]    erick  *Tomp3on  and  his  wife  against  the  trustees,  for 
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the  purpose  of  having  their  title  declared  to  a  moiety  of  the  fund 
which  had  been  set  apart  for  the  payment  of  the  annuity. 

The  question  raised  by  the  trustees  was,  whether  the  settle- 
ment under  which  the  plaintifife  claimed  was  not  a  testamentary 
instrument)  and  consequently  liable  to  the  payment  of  legacy 
duty. 

Mr.  Bickersteth  and  Mr.  RandeU  for  the  plaintiffs. 

Mr.  Piggott  for  the  trustees : — ^The  doubt  as  to  the  testament- 
ary nature  of  the  instrument  under  which  the  plaintiffs  claim, 
and  the  consequent  liability  of  the  fund  given  by  it  to  thepayment 
of  legacy  duty,  was  raised  by  the  case  of  the  AUorney-Ueneral  v. 
Janes j{c^  which  was  decided  in  the  Court  of  Exchequer.  In 
that  case  three  judges  out  of  four  held  that  a  settlement  by 
which  the  grantor  reserved  to  himself  the  dividends  of  a  sum  of 
stock  for  his  life,  with  limitations  to  take  effect  upon  his  decease, 
and  a  power  of  revocation,  was  substantially  a  testamentary  in- 
strument, and  subject  to  legacy  duty.  It  is  true  that  the  case 
of  the  Attorney- General  v.  Jones  differs,  in  some  of  its  circum- 
stances, from  the  present,  inasmuch  as  mere  the  maker  of  the 
instrument  never  parted  with  the  deed,  or  communicated  its 
contents  to  the  trustees,  or  transferred  the  stock  into  their  names ; 
but  the  j&ame  of  the  instrument  is  exactly  the  same  in  both 
cases,  and  it  was  considered  here,  therefore,  that  the  trustees 
could  not  safely  part  with  the  whole  fund  without  having  the 
opinion  of  the  court  upon  the  point. 

Mr.  Bickersteth^  in  reply : — The  special  circumstances  [*35] 
in  the  Attorney-  General  v.  Jones  are  abundantly  suj5icient 
to  distinguish  that  case  from  the  present,  supposing  the  authority 
of  the  Attorney- General  v.  Jones  to  be  free  from  question ;  but 
that  decision  has  never  been  acquiesced  in,  and  the  reasoning  of 
Mr.  Baron  AVood,  who  differed  from  the  other  judges,  is  unan- 
swerable. The  test  for  determining,  in  cases  of  this  description, 
whether  an  instrument  be  testamentary  or  not,  is  this ;  does  the 
legal  estate  in  the  property  which  is  the  subject  of  disposition 
pass  by  it  ?  If  the  legal  estate  passes  at  the  time  of  execution, 
the  instrument  cannot  be  a  will ;  and  if  it  be  a  deed,  it  cannot 
fall  within  the  jurisdiction  of  the  ecclesiastical  courts,  or  be 

Sroperly  proved  as  a  will,  so  as  to  become  subject  to  legacy 
uty.  A  power  to  revoke  the  uses  of  a  deed  may  be  lawfully 
reserved  by  the  grantor,  and  such  a  power  cannot  possibly  con- 
vert the  deed  into  a  testamentaiy  instrument,  either  for  the  pur 
pose  of  aiding  the  revenue,  or  for  any  other  purpose. 

(a)  3  Price,  368. 

YoL.  m,  3 
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then  lately  transferred  into  the  joint  names  of  Augustus  Browne 
and  John  Coulson,  the  sum  of  6,090t  new  4  per  cent,  bank  annui- 
ties, to  be  held  by  them  upon  the  trusts  theremafter  mentioned ;  it 
was  witnessed  tnat  they,  the  said  Augustus  Browne  and  John 
Coulson,  and  the  survivor,  &c.,  should  stand  possessed  of  the 
said  stock,  and  the  interest  and  dividends  thereof,  upon  trust  in 
the  first  place  to  pay  to  or  permit  and  suffer  the  said  Nathaniel 
Coffin,  or  his  assigns,  to  receive  and  take  the  interest,  dividends, 
and  annual  produce  of  the  said  sum  of  6,090Z.  4  per  cent,  bank 
annuities  for  his  own  use  and  benefit  for  his  life,  and,  from  and 
after  his  decease,  upon  trust,  that  they,  the  said  trustees,  &c., 
should  appropriate  and  set  apart  in  their  names  so  much  of  the 
said  sum  of  stock  as  by,  and  out  of  the  interest  and  dividends 
thereof  would  produce  the  clear  annuity  of  80/.,  upon 
[*38]  trust  to  receive  the  dividends  thereof,  and  *pay  the  same 
to  the  said  Mary  Wattley  for  her  life  for  her  use ;  and  as 
to  all  the  rest  and  residue  of  the  said  sum  of  6,090Z.,  new  4  per 
cent,  bank  annuities,  which  should  remain  after  making  such 
appropriation  as  aforesaid,  and  as  to  that  part  of  the  same  annuity 
which  should  be  so  set  apart  and  appropriated  from  and  after  the 
decease  of  the  said  Mary  Wattley  upon  further  trust  to  pay,  as- 
sign and  transfer  the  same,  and  the  interest,  dividends  and  in- 
come thereof,  unto,  and  between  Elizabeth  Wattley  Coffin  and 
Ann  Wattley  Coffin,  in  equal  shares  and  proportions  as  tenants 
in  common,  to  be  vested  in  and  paid,  assigned,  or  transferred  to 
them  respectively,  when,  and  as  they  should  attain  the  age  of 
twenty-five  years,  or  be  married  :  and  the  settlement  contained  a 
power  to  Nathaniel  Coffin  to  revoke  the  uses  and  trusts  thereby 
limited,  and  appoint  any  new  trusts  in  lieu  thereof  in  manner 
therein  mentioned. 

In  the  year  1826,  John  Coulson  died,  and  the  defendant  John 
Barber  was  appointed  a  new  trustee  by  virtue  of  a  power  given 
by  the  settlement  for  that  purpose,  and  the  stocK.  was  trans- 
ferred by  the  surviving  trustee  into  the  joint  names  of  himself 
and  the  new  trustee. 

In  October,  1831,  Nathaniel  Coffin  died,  without  having  ex- 
ercised the  power  of  revocation  contained  in  the  settlement, 
leaving  the  plaintiff,  Mary  Wattley,  then  Elizabeth  Wattley 
Coffin,  and  Ann  Wattley  Coffin  surviving  him.  The  trustees 
set  apart  so  much  of  the  stock  as  was  sufficient  to  answer  the 
annuity  of  80/.  given  to  Mary  Wattley,  and  transferred  to  the 
plaintiff,  Elizabeth  Wattley  Coffin,  who  had  attained  her  age  of 
twenty-five,  a  moiety  of  the  residue.  In  February,  1832,  Eliza- 
beth Wattley  Coffin  intermarried  with  the  plaintiff,  Frederick 
Thompson;  and  in  May,  1833,  Mary  Wattley  died.  Upon 
the  death  of  the  annuitant,  the  bill  was  filed  by  Fred- 
[*84]     erick  *Tompsoii  and  his  wife  against  the  trustees,  for 
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the  purpose  of  having  their  title  declared  to  a  moiety  of  the  fund 
which  had  been  set  apart  for  the  payment  of  the  annuity. 

The  question  raised  by  the  trustees  was,  whether  the  settle- 
ment under  which  the  plaintiffs  claimed  was  not  a  testamentary 
instrument,  and  consequently  liable  to  the  paymeat  of  legacy 
duty. 

Mr.  Bickersteth  and  Mr.  RandeU  for  the  plaintiffs. 

Mr.  Piggoit  for  the  trustees : — ^The  doubt  as  to  the  testament- 
ary nature  of  the  instrument  under  which  the  plaintiffs  claim, 
and  the  consequent  liability  of  the  fimd  given  by  it  to  thepayment 
of  legacy  duty,  was  raised  by  the  case  of  the  Aitomey-Crejieral  v. 
JoneSj{a)  which  was  decided  in  the  Court  of  Exchequer.  In 
that  case  three  judges  out  of  four  held  that  a  settlement  by 
which  the  grantor  reserved  to  himself  the  dividends  of  a  sum  of 
stock  for  his  life,  with  limitations  to  take  effect  upon  his  decease, 
and  a  power  of  revocation,  was  substantially  a  testamentary  in- 
strument, and  subject  to  legacy  duty.  It  is  true  that  the  case 
of  the  Attorney- General  v.  Jbiies  differs,  in  some  of  its  circum- 
stances, from  the  present,  inasmuch  as  tnere  the  maker  of  the 
instrument  never  parted  with  the  deed,  or  communicated  its 
contents  to  the  trustees,  or  transferred  the  stock  into  their  names ; 
but  the  frame  of  the  instrument  is  exactly  the  same  in  both 
cases,  and  it  was  considered  here,  therefore,  that  the  trustees 
could  not  safely  part  with  the  whole  fund  without  having  the 
opinion  of  the  court  upon  the  point. 

Mr.  Blchersiethy  in  reply: — The  special  circumstances  [*35] 
in  the  Attorney- General  v.  Jones  are  abundantly  sufficient 
to  distinguish  that  case  from  the  present,  supposing  the  authority 
of  the  Attorney- General  v.  Jones  to  be  free  from  question  ;  but 
that  decision  has  never  been  acquiesced  in,  and  the  reasoning  of 
Mr.  Baron  Wood,  who  differed  from  the  other  judges,  is  unan- 
swerable. The  test  for  determining,  in  cases  of  this  description, 
whether  an  instrument  be  testamentary  or  not,  is  this ;  docs  the 
legal  estate  in  the  property  which  is  the  subject  of  disposition 
pass  by  it  ?  If  the  legal  estate  passes  at  the  time  of  execution, 
the  instrmnent  cannot  be  a  will  \  and  if  it  be  a  deed,  it  cannot 
fell  within  the  jurisdiction  of  the  ecclesiastical  courts,  or  be 

Sroperly  proved  as  a  will,  so  as  to  become  subject  to  legacy 
uty.  A  power  to  revoke  the  uses  of  a  deed  may  be  lawfully 
reserved  by  the  grantor,  and  such  a  power  cannot  possibly  con- 
vert the  deed  into  a  testamentary  instrument,  either  for  the  pur 
pose  of  aiding  the  revenue,  or  for  any  other  purpose. 

(a)  3  Price,  368. 

YoL,  in,  s 
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The  Master  of  the  Rolls  :(a) — ^The  decision  in  the  Attor- 
ney-General V.  Jones  seems  to  have  proceeded  upon  the  ground 
that,  under  the  circumstances  of  that  case,  nothing  passed  from 
the  maker  of  the  instrument  so  as  to  entitle  any  other  person  to 
interfere  with  his  property  in  his  lifetime.  If  there  be  anything 
in  that  decision  to  support  the  notion,  that  where  a  person  hj 
deed  settles  property  to  his  own  use  during  his  life,  and  after  his 
decease  for  the  benefit  of  other  persons,  a  power  of  revocation 
reserved  in  such  a  deed  alters  the  character  of  the  instrument, 
and  renders  it  testamentary,  and  consequently  subject 
[*36]  *to  legacy  duty,  I  can  onlj  say  that,  if  this  were  law,  a 
great  number  of  transactions  of  which  the  validity  has 
never  been  doubted  would  be  liable  to  be  impeached. 

(a)  Sir  C.  Pepya 


FOBTESCUE  V.  BaBNETT. 

Rolls. — 1834:  JOthJamiaiy. 

J.  B.  msule  a  voluntary  asaignrocnt,  by  deed,  of  a  policy  of  assnniiice  upon  bis  own 
life  for  1,0002.,  to  trosteefl^  upon  trust  for  the  benefit  of  his  sister  and  her  children, 
if  she  or  they  should  outlive  him.  The  deed  was  delivered  to  one  of  the  trustees, 
and  the  grantor  kept  the  policy  in  his  own  possession.  No  notice  of  the  assign- 
ment was  given  to  the  assurance  office,  and  J.  B.  afterwards  surrendered,  for  a 
valuable  consideration,  the  policy  and  a  bonus  declared  upon  it,  to  the  assurance 
office.  Upon  a  bill  filed  by  the  surviving  trustee  of  the  deed,  to  have  the  value 
of  the  policy  replaced,  the  court  held  that,  upon  the  delivery  of  the  deed,  no  act 
remained  to  be  done  by  the  grantor  to  give  effect  to  the  assignment  of  the  policy, 
and  that  he  was  bound  to  give  security  to  the  amount  of  the  value  of  the  poUqy 
assigned  by  the  deed. 

The  defendant,  John  Bamett,  shortly  after  the  intermarriage 
of  his  sister,  Mary  Barnett,  with  Henry  White,  executed  an  in- 
denture, dated  the  17th  of  December,  1818,  and  made  between 
himself  of  the  first  part,  the  said  Henry  White,  since  deceased, 
of  the  second  part,  Mary  White,  the  wire  of  Henry  White,  of  the 
third  part,  and  the  plaintiff  William  Fortescue,  and  Thomas 
White,  deceased,  of  tne  fourth  part,  whereby,  after  reciting  that 
the  Equitable  Assurance  Society  had,  by  a  policy  of  assurance, 
dated  the  27th  of  September,  1811,  assured  to  be  paid  to  the  ex- 
ecutors, administrators  and  assigns  of  John  Bamett  afl;er  his  de- 
cease, 1,000/.,  on  payment  of  the  annual  premium  of  25/.  lis.,  it 
was  witnessed  that  m  consideration  of  the  marriage  then  lately 
solemnized  between  Henry  White  and  Mary  White,  and  for 
making  some  provision  for  the  said  Mary  Wnite  and  her  child 
and  children,  if  she,  or  any  such  child  or  children,  should  sur- 
vive John  Bamett,  he,  the  said  John  Bamett,  assigned  and 
transferred  to  William  Fortescue  and  Thomas  White  the  said 
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policy  of  assurance,  and  the  sum  of  1,000Z.  thereby  as- 
8ure<^  and  *all  interest  and  produce  to  become  due  or  [*87] 
payable  by  virtue  thereof,  and  all  his  right  and  interest 
therein,  to  hold  to  William  Fortescue  and  Thomas  White,  their 
executors,  administrators,  or  assigns  upon  trust,  in  case  Mary 
White  and  all  and  every  her  child  and  children  should  happen 
to  die  in  the  lifetime  of  John  Bamett,  for  John  Bamett,  his  ex- 
ecutors, administrators  and  assigns,  and  to  re-assign  the  same  to 
him  and  them  accordingly ;  but  if  Mary  White^  or  any  child  or 
children  of  Mary  White,  should  happen  to  outlive  John  Bamett, 
then  in  trust,  that  William  Fortescue  and  Thomas  White,  their 
executors,  administrators  or  assigns,  should  invest  the  said  sum 
of  IjOOOi,  and  all  other  money  which  should  become  due  on  the 
said  policy,  in  the  public  stocKS  or  funds  upon  the  trusts  therein 
declared  for  the  benefit  of  Mary  White  and  her  child  or  children. 
The  deed  contained  a  covenant  on  the  part  of  John  Bamett  for 
himself)  his  executors  and  administrators,  to  pay  and  keep  up 
the  annual  premiums  payable  upon  the  policy. 

This  deed  was  delivered  to  Thomas  White,  one  of  the  trustees 
named  therein,  and  remained  in  his  possession  till  his  death, 
which  happened  in  October,  1832 ;  but  the  defendant  Bamett 
retained  possession  of  the  poliCT  of  assurance. 

Shortly  after  the  death  of  Thomas  White,  the  deed  was  sent 
by  one  of  his  executors  to  William  Fortescue,  the  surviving 
trustee,  who,  upon  application  at  the  office  of  the  Equitable  As- 
surance Society,  was  informed  that  no  notice  had  ever  been 
Jiven  to  the  society  of  the  assignment  of  the  policy ;  that  in 
uly,  1830,  a  bonus  of  7952L,  payable  upon  the  death  of  John 
Bamett,  had  been  declared  on  the  policy,  which  bonus  was  sur- 
rendered by  Bamett  to  the  society  m  the  same  month  of 
*July,  in  consideration  of  the  sum  of  394Z.  16«. ;  and  that  [*88] 
in  November,  1832,  Barnett  surrendered  the  policy  itself 
to  the  society,  in  consideration  of  the  further  sum  of  326?.  ISs. 

The  bill  was  originally  filed  by  Fortescue  against  Bamett 
alone,  for  the  purpose  of  compelling  him  to  replace  or  give  se- 
curity for  the  value  of  the  policy  and  bonus  so  surrendered,  and 
of  all  bonuses  which  might  have  accrued,  or  have  been  capable 
of  being  declared  thereafter,  if  the  policy  had  not  been  surren- 
dered ;  but  the  defendant  demurred  to  the  bill  for  want  of  par- 
ties, and,  the  demurrer  being  allowed,  Mrs.  White  and  her  chil- 
dren were  made  parties  by  amendment,  leave  having  been  given 
for  that  purpose. 

The  bill  prayed  that  the  defendant  Bamett  might  be  decreed 
to  pay  to  the  plaintiff,  or  otherwise  secure  upon  the  trusts  of  the 
indenture  of  the  17th  December,  1813,  the  sum  of  1,795/.,  being 
the  amount  of  the  sum  secured  by  the  policy,  together  with  the 
bonus  declared  thereon^  and  such  further  sum  as  should  be  suffi- 
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cient  to  answer  all  future  bonuses  which,  according  to  the  regula- 
tions  of  the  Equitable  Assurance  Company,  would  have  accrued 
due  in  respect  of  the  policy,  if  it  had  not  been  surrendered 

The  defendant  Bamctt,  by  his  answer,  stated  that  the  settle- 
ment of  the  policy  was  a  mere  voluntary  act  on  his  part,  and 
made  out  of  nis  personal  regard  for  his  sister ;  and  that  he  exe- 
cuted the  settlement  under  the  impression  that  he  should  have 
the  control  of  the  policy  during  his  life,  and  power,  if  he  thought 
fit,  to  revoke  or  alter  the  disposition  of  the  same.  He  further 
stated  that  the  policy  had  been  surrendered  after  the  death  of 

Mrs.  White's  husband,  and  with  her  consent,  in  order 
[*39]     *to  save  the  expense  of  the  annual  premium,  and  with 

the  understanding  that  the  amount  of  the  premium  should 
be  annually  paid  to  Mrs.  White,  which  had,  in  fact,  been  done. 
The  defendant  ftirther  stated  that,  at  the  time  of  surrendering  the 
policy,  he  executed  a  codicil  to  his  will,  whereby  he  made  a  pro- 
vision for  Mrs.  White  and  her  children  to  the  extent  of  l,000i, 
and  that  he  put  Mrs.  White,  at  the  same  time,  into  possession  of 
a  freehold  estate  of  the  value  of  400Z.,  of  which  she  had  ever 
since  received  the  rents  and  profits,  and  that  he  had  devised 
such  freehold  estate  to  her  eldest  son  by  his  will. 

The  question  in  the  cause  was,  whether  the  defendant  was  or 
was  not  bound  to  replace  or  give  security  for  the  value  of  the 
policy.    • 

Mr.  Bickersteih  and  Mr.  Wilkock^  for  the  plaintiff: — There  can 
be  no  question  that  the  gift  was  in  this  case  a  complete  gift,  pass- 
ing the  legal  interest  in  the  policy  to  the  trustees ;  for  the  deed 
of  assi^ment,  which  transferred  the  policy,  and  also  the  defend- 
ant's right  and  interest  in  it,  was  actually  delivered  by  the  grantor 
to  one  of  the  trustees,  in  whose  possession  it  remained  until  his 
death,  when  it  was  handed  over  to  the  plaintiff,  the  surviving 
trustee.  The  plaintiff  was  bound,  as  well  with  a  view  to  his 
own  liabilities,  as  to  the  protection  of  the  interests  of  the  cestids 
que  trusty  to  call  upon  the  court  to  compel  the  defendant  to  re- 
place or  give  security  for  the  value  of  tne  policy,  the  proceeds 
of  which  he  had  applied  to  his  own  use  under  the  notion  that 
the  gift  was  revocable.  Even  if  Mrs.  White  had  acquiesced,  as 
was  said  in  the  acts  of  the  defendant,  she  was  not  the  only  cestuis 

que  trust;  her  infant  children  were  to  be  protected,  and 
[*40]     if  the  plaintiff  had  not  provided  for  their  *protection  by 

instituting  this  suit,  he  would  have  been  responsible  to 
them  for  the  whole  fund  which  had  been  diverted  from  its  pur- 
pose by  the  defendant.  Neither  the  circumstance  of  the  settle- 
ment being  made  without  valuable  consideration,  nor  that  of  the 
defendant  having  retained  the  policy  assigned  by  the  settlement 
in  his  possession,  can  affect  the  rights  of  the  parties  upon  whom 


CASES  IN  CHANCERY. 


1834.— Forteflcae  y.  Bamett 


the  settlement  was  made,  as  between  them  and  the  grantor.  A 
settlement  duly  executed^  of  which  the  trusts  are  declared, 
whether  yoluntary  or  not,  is  good  against  all  the  world  except 
creditors  or  purcnasers,  and  the  grantor  cannot,  by  aay  subse- 
quent act,  revoke  or  defeat  the  trusts  of  such  a  settlement.  Bar- 
low V.  H€neage,{a)  Bah  v.  X€wio7i,{b,  In  Sear  v.  AshtveHj(c)  a 
voluntary  deed  in  favor  of  younger  children,  though  retained  in 
the  possession  of  the  grantor,  and  afterwards  destroyed  by  him, 
was  established  against  legatees ;  and  in  Bolton  v.  BoUon^d)  a 
voluntary  deed  executed  in  favor  of  younger  children  was  held 
not  to  be  revoked  by  a  subsequent  will.  In  Ex  parte  Pyemic) 
Lord  Eldon  said,  "It  is  clear  this  court  wiU  not  assist  a  volun- 
teer ;  yet,  if  the  act  is  completed,  though  voluntary,  the  court 
will  act  upon  it."  The  only  question  in  the  present  case,  there- 
fore, is,  wnether  anything  was  wanting  to  the  completion  of  the 
gift  imder  the  settlement.  It  appears  upon  the  authorities,  that 
even  if  the  grantor  had  kept  the  deed  itself  in  his  possession,  he 
could  not  have  defeated  the  trusts  which  he  had  once  created ; 
still  less  could  he  defeat  those  trusts  by  the  mere  non-delivery 
of  the  policy.  The  gift  of  all  the  defendant's  interest  in  the 
policy  was  perfect  upon  the  delivery  of  the  deed  of  assign- 
ment ;  and  if  notice  of  the  *assignment  had  been  given  [*4:1] 
to  the  assurance  office  by  the  trustees,  or  cestuis  que  trusty 
the  defendant  could  not  have  taken  the  steps  to  which  he  had 
resorted  for  the  purpose  of  defeating  his  own  grant.  The  omis- 
sion of  the  trustees  to  give  such  notice  cannot  affect  the  interests 
of  the  cestuis  que  trusty  and  it  is  the  interests  of  the  infant  cestuis 
que  trusty  which  it  is  the  main  object  of  this  suit  to  protect. 

Mr,  Rolfe  for  the  widow,  disclaimed  any  desire  on  her  part 
to  obtain  relief  in  this  suit,  to  which  she  was  an  unwilling  party. 
The  defendant,  had  been  her  greatest  benefactor,  and  she  was 
satisfied  that  whatever  steps  he  had  taken  in  this  transaction 
had  been  taken  with  a  view  to  her  benefit,  and  the  interests  of 
her  children. 

Mr.  Pemherton  and  Mr.  TF.  C.  {/.  ICeene,  for  the  defendant 
Barnett,  said  there  could  be  no  doubt  that  where  a  trust  waa 
declared  by  deed,  and  the  legal  interest  in  the  property  which 
was  the  subject  of  the  trust  passed  to  the  trustees,  the  court 
would  execute  the  trust ;  whether  the  deed  were  voluntary  or 
not.  But,  on  the  other  hand,  where  a  person  only  bound  him- 
self to  do  an  act  which  did  not  pass  the  interest  at  law,  but  left 
something  to  be  done  to  complete  it,  there,  if  the  instrument 
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were  voluntaiy,  this  court  would  not  interfere  to  give  effect  to  it 
Thus,  in  (hhiwrn  v.  Sarrellj{a)  which  was  the  case  of  a  volun- 
tary assignment  of  stock  by  deed,  no  actual  transfer  of  the  stock 
having  been  made,  the  court  refused  to  assist  the  volunteer. 
The  same  principle  was  recognized  in  Ellison  v.  Ellison,{b)  by 

Lord  Eldon,  who  said,  "I  take  the  distinction  to  be,  that 
[*42]    if  you  want  .the  assistance  *of  the  court  to  constitute  you 

cesim  que  trusty  and  the  instrument  is  voluntary,  you 
shall  not  have  that  assistance  for  the  purpose  of  constituting  jou 
cestui  que  trust;  as  upon  a  covenant  to  transfer  stock,  &c.,  if  it 
rests  in  covenant,  and  is  purely  voluntary,  this  court  will  not 
execute  that  voluntary  covenant ;  but,  if  the  party  has  completely 
transferred  stock,  &c.,  though  it  is  voluntary,  yet  the  legal  convey- 
ance being  effectually  made,  the  equitable  mterest  will  be  enforced 
by  this  court."  The  doctrine  founded  uipon  this  distinction  was 
laid  down  to  the  same  effect  in  Pulvertoh  v.  Pulvertofi^ip)  and  in 
Ex  parte  Pye^  and  Ex  parte  Dubostid)  iJow  to  apply  this  doctrine 
to  the  present  case,  the  thing  assigned  here  was  a  security  for  a 
debt  payable  after  the  death  of  the  assignor — a  chose  in  action 
secured  to  the  assignor's  executors,  administrators  and  assigns. 
What  difference  could  there  be  between  a  sum  of  stock,  and  a 
sum  of  money  secured  by  a  bond  or  policy  of  assurance  ?  An 
assignment  of  stock  by  deed,  no  actual  transfer  of  the  stock 
having  been  made,  ana  an  assignment  of  a  policy  of  assurance 
by  deed,  the  policy  remaining  in  the  hands  of  the  grantor,  stood 
upon  exactly  the  same  footing,  where  the  assignee  was  a  volun- 
teer, and,  in  that  character  called  upon  the  court  for  its  assistance. 
In  both  cases  something  remained  to  be  done  by  the  grantor : 
the  gift  was  not  complete,  but  executory,  and  the  court  would 
not  execute  a  voluntary  covenant 

The  Master  of  the  Eolls: — ^In  the  case  of  a  voluntary  as- 
signment of  a  bond,  where  the  bond  is  not  delivered,  but  kept 
in  the  possession  of  the  assignor,  this  court  would  xmdoubtedly, 
in  the  administration  of  the  assets  of  the  assignor,  con- 
[*43]    sider  *the  bond  as  a  debt  to  the  assignee.    Tnere  is  a 
plain  distinction  between  an  assignment  of  stock  where 
the  stock  has  not  been  transferred,  and  an  assignment  of  a  bond. 
In  the  former  case  the  material  act  remains  to  be  done  by  the 
grantor,  and  nothing  is,  in  feet,  done,  which  will  entitle  the  as- 
•  signee  to  the  aid  of  this  court  until  the  stock  is  transferred ; 
whereas  the  court  will  admit  the  assignee  of  the  bond  as  a 
creditor. 
In  the  present  case  the  gift  of  the  policy  appears  to  me  to 

(a)  1  Ves.  jun.  50.  (c)  18  Yes.  99. 

(6)  6  Ves.  662.  (d)  18  Ves.  140. 
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have  been  perfectly  complete  without  delivery.  Nothing  re- 
mained to  be  done  by  the  grantor,  nor  could  he  have  done  what 
he  afterwards  did  to  defeat  his  own  grant,  if  the  trustees  had 
given  notice  of  the  assignment  to  the  assurance  office.  The  ques- 
tion does  not  here  turn  upon  any  distinction  between  a  legal  and 
an  equitable  title,  but  simply  upon  whether  any  act  remained  to 
be  done  by  the  grantor  which,  to  assist  a  volunteer,  this  court 
would  not  compel  him  to  do.  I  am  of  opinion  that  no  act  re- 
mained to  be  done  to  complete  the  title  of  the  trustees.  The 
trustees  ought  to  have  given  notice  of  the  assignment ;  but  their 
omission  to  give  notice  cannot  affect  the  cestuis  que  tnisL  The 
defendant  appears  to  have  acted  in  this  transaction  with  the 
purest  intentions,  but  he  has  rendered  himself  amenable  to  the. 
jurisdiction  of  this  court,  and  he  must  give  security  to  the 
amount  of  the  value  of  the  policy  assigned  by  the  deed  of  settle- 
ment   The  plaintiff  is  entitled  to  costs. 


The  decree  was  as  follows : — ^His  Honor  doth  order,  "  that  the 
defendant,  John  Bamett,  do  enter  into  security  to  be  answerable 
to  all  the  parties  who  are  or  shall  become  entitled  under 
the  trusts  of  *the  indenture  of  the  17th  of  December,  [*44] 
1813,  to  the  value  of  the  policy  of  assurance  effected  in 
the  Equitable  Assurance  Office,  and  bearing  date  the  27th  of 
September,  1811,  for  l,000i  in  the  indenture  mentioned,  together 
with  the  bontises,  which,  according  to  the  rules  and  regulations 
of  the  said  assurance  office,  have  been  declared,  or  might  have 
been  declared,  or  would  hereafter  have  been  [capable  of  being] 
declared  on  the  said  policy  if  the  same  had  been  kept  up,  and 
such  security  is  to  be  settled  by  the  Master  in  rotation.  And  it 
ifl  ordered,  that  the  said  defendant,  John  Barnett,  do  pay  the 
costs.of  the  suit." 

Beg.  Lib.  A.  1883,  fo.  483. 


♦Abmstbong  v.  Armstrong  and  Warner. — ^Arm-    [*45] 
STRONG  v.  Armstrong  and  Lewis. 


Warner  v.  Armstrong. — ^Lewis  v.  Armstrong. 

Rolls. — 1834:  21st  January.    L.  0. — 14th,  15th  and  2l8t  November. 

An  agreement  for  a  secret  partnership,  ia  a  oontravcntion  of  the  laws  made  for  regu- 
lating the  buflinesa  of  a  pawnbroker,  and  no  legal  partnership  is  thereby  constituted. 

Upon  the  trial  of  an  issue,  a  bUl  of  exceptions  for  an  alleged  misdirection  of  the 
judge  will  not  lie ;  but  the  regular  course  is  to  apply  to  the  court  which  directed 
the  issue,  for  a  new  trial 
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By  an  indenture  made  the  24tli  day  of  June,  1810,  between 
Samuel  Shepheard  Warner  of  the  one  part  and  Eobert  Arm* 
strong,  pawnbroker,  of  the  other  part,  reciting  that  the  said 
Samuel  Shepheard  Warner  and  Robert  Armstrong  had  consented 
and  agreed  to  become  co-partners  and  joint  traders  in  the  trade 
or  business  of  a  pawnbroker,  which  Robert  Armstrong  then 
carried  on  in  BaMwin's  Gardens,  it  was  witnessed  that  Samuel 
S.  Warner  and  Robert  Armstrong,  in  consideration  of  the  good 
opinion  they  entertained  of  each  other,  and  also  in  consideration 
of  the  sum  of  2,000Z.  advanced  by  Samuel  S.  Warner  to  Robert 
Armstrong,  did  thereby  mutually  covenant,  promise  and  agree 
to  and  with  each  other  to  be  and  continue  co-partners  and  joint 
traders  in  the  trade  or  business  of  a  pawnbroker,  for  and  during 
the  term  of  fourteen  years,  to  commence  from  the  day  of  the 
date  thereof,  determinable  nevertheless  as  thereinafter  mentioned, 
and  the  same  joint  trade  err  business  was  to  be  managed  and 
carried  on  in  Baldwin's  Gardens  aforesaid,  in  the  house  wherein 
Robert  Armstrong  then  carried  on  the  same,  or  in  any  other 
place  or  places  that  the  said  parties  thereto  might  think  prudent 
or  ad  visa  Die  for  that  purpose ;  and  it  was  thereby  further  agreed 
by  and  between  the  said  parties  thereto,  that  thw  should  and 

would  during  the  term  and  continuance  oi  such  co-part- 
[*46]    nership,  *keep  such  and  so  many  books  of  account  as 

should  be  proper  and  necessary  for  carrying  on  the  said 
business,  wherein  from  time  to  time  should  he  fairlv  entered 
exact  and  true  accounts  of  all  their  loans,  buyings,  sellings,  re- 
ceipts and  payments,  with  the  circumstances  of  the  dates,  sums 
and  parties,  and  of  all  their  other  transactions  relating  to  the 
said  trade  or  business,  which  book  or  books  should  remain  with 
and  be  kept  by  Robert  Armstrong  in  such  safe  and  convenient 
place,  ana  in  such  manner,  that  the  said  Samuel  S.  Warner 
should  at  all  times  have  free  liberty  to  inspect  and  examine  the 
same,  and  take  copies  or  extracts  thereof;  and  it  was  thereby 
fiirther  agreed,  that  the  said  trade  or  business  of  a  pawnbroker 
should  be  conducted  and  carried  on  by  Robert  Armstrong,  who 
should  be  at  liberty  to  employ  such  journeymen,  servants  or  ap- 

Srentices  as  to  him  should  seem  necessary  and  expedient  for  con- 
ucting  or  carrying  on  the  said  trade  or  business  of  a  pawn- 
broker; and  it  was  further  agreed,  that  the  said  parties  thereto 
should  once  in  every  three  months  examine  their  books  of  ac- 
counts and  join  in  making  up  the  same,  and  balance,  adjust  and 
settle  the  same  accordingly,. the  first  examination  and  adjust- 
ment to  take  place  on  Michaelmas  day  next  ensuing  the  date 
thereof,  at  which  time  Samuel  S.  Warner  should  receive  and 
take  the  sum  of  50Z.  out  of  the  said  co-partnership  concern,  as 
and  for  his  share  and  proportion  of  the  profits  arising  therefrom, 
and  the  like  sum  of  50{.  at  every  subsequent  adjustment  and  set- 
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flement  whicli  it  wsa  thereby  agreed  should  take  place  quarterly 
during  the  continuance  of  the  co-partnership ;  and  it  was  thereby 
further  mutuall v  agreed,  that  in  case  either  of  the  parties  thereto 
should  be  minded  and  desirous  of  putting  an  end  to  and  deter- 
mining the  co-partnership  at  the  end  of  the  first  three,  seven  or 
ten  years  of  the  said  term  of  fourteen  years,  and  should  give 
twelve  calendar  months'  notice  or  warning  in  writing  to 
the  other  of  *such  his  mind  and  intention,  that  then  and  [*47] 
in  such  case  this  co-partnership  should  cease  and  deter- 
mine as  if  the  whole  term  of  fourteen  years  had  been  suffered  to 
run  out  and  expire ;  and  further  that,  at  the  dissolution  of  the 
co-partnership,  Samuel  S.  Warner  should  be  at  liberty  to  draw 
out  of  the  co-partnership  concern  the  said  sum  of  2,000Z.  so  ad- 
vanced by  him ;  and  it  was  further  agreed  bv  and  between  the 
parties  thereto,  that  during  the  continuance  of  the  co-partnership, 
it  should  not  be  lawful  for  the  said  Eobert  Armstrong  to  discount 
any  promissory  note  or  bill  of  exchange  without  the  license  and 
consent  of  Samuel  S.  Warner  first  had  and  obtained,  and  in  case 
Elobert  Armstrong  shotdd  without  such  license  and  consent  dis- 
count any  such  note  or  bill,  he  should  forfeit  and  pay  to  Samuel 
S.  Warner  1001,  for  every  such  note  or  bill  so  discounted ;  and 
lastly,  it  was  agreed,  in  case  Samuel  S.  Warner  should,  at  any 
time  during  the  continuance  of  the  co-partnership,  advance  a  sum 
of  money  equal  to  that  which  the  said  Eobert  Armstrong  might 
at  that  time  have  engaged  in  the  said  trade  or  business  of  a 
pawnbroker,  that  then  and  in  such  case  he  the  said  Samuel  S. 
Warner  should  be  entitled  unto  and  receive  an  equal  share  and 
proportion  of  4he  profits  arising  therefrom,  after  deducting  such 
a  sum  yearly,  as  an  allowance  to  Robert  Armstrong  for  his 
trouble  m  the  management  of  the  said  trade  or  business,  as  any 
two  persons  in  the  trade  might  think  an  adequate  compensation 
for  such  management. 

Warner  advanced  the  sum  of  2,(X)0Z.,  and  he  afterwards  fi-om 
time  to  time  between  the  years  1810  and  1816  made  further  ad- 
vances by  way  of  further  capital,  on  which  he  received  10  per 
cent  as  liquidated  profits  thereon ;  and  such  further  advances 
were  regularly  indorsed  upon  the  indenture  of  June,  1810.  The 
capital  tnus  advanced  by  Warner,  including  the  original 
2,000Z.,  ^amounted  in  the  month  of  June,  1816,  to  4,300Z.,  [*48] 
and  10  per  cent,  upon  it  had  been  regularly  paid  to  him 
down  to  that  time. 

On  the  28th  of  April,  1819,  Robert  Armstrong  executed  a 
deed,  whereby,  after  reciting  a  lease  to  him  of  the  premises  in 
Baldwin's  Gardens,  at  which  the  business  was  earned  on,  and 
that  he  was  possessed  of  certain  stock  in  trade  and  pledges  and 
other  property,  he  assigned  the  same  to  Thomas  Wood  and 
Samuel  S.  Warner,. upon  trust,  among  other  things,  after  hi? 
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decease,  to  permit  and  suffer  his  wife  Betty  Armstrong  to  take 
and  have  possession  of  the  said  premises,  stock  in  trade,  pledges, 
debts,  &C.,  and  all  other  property  that  the  said  Robert  Armstrong 
might  be  possessed  of,  interested  in  or  entitled  to  at  the  time  of 
his  decease,  to  carry  on  in  her  own  name  the  trade  or  business 
which  Robert  Armstrong  then  carried  on,  or  should  at  the  time 
of  his  death  carry  on  in  his  said  shop  and  premises  during  the 
continuance  of  the  said  lease,  and  so  long  as  she  should  continue 
the  widow  of  Robert  Armstrong,  and  to  receive  and  take  the  profits 
of  the  said  business  for  the  support  and  maintenance  of  herself 
and  such  of  the  children,  whether  sons  or  daughters,  under  the 
age  of  twenty-one  years,  as  might  continue  to  live  with  her,  and 
upon  other  trusts  therein  mentioned  for  the  benefit  of  the  children 
of  Robert  Armstrong.  This  instrument  was  never  executed  by 
the  trustees^  and  was  many  years  after  proved  as  a  testamentary 
paper,  and  administration  with  this  testamentav  paper  annexed 
was  granted  to  Betty  Armstrong  in  the  month  of  February,  1880. 

Robert  Armstrong  died  in  the  month  of  August,  1819,  with- 
out having  made  any  direct  disposition  of  his  property  by 
[*49]     will,  leaving  Betty  Armstrong  his  widow,  who  *obtained 
administration  of  his  estate  and  effects,  and  six  children. 

Shortly  after  the  death  of  Robert  Armstrong,  the  stock  in 
trade  was  taken  by  various  persons,  when  Warner  and  Wood 
were  present,  but  declined  to  assist  in  such  stock-taking,  alleging  • 
that  they  were  interested  in  the  stock  as  trustees  under  the  in- 
strument of  the  10th  of  April,  1819 ;  and  Warner  did,  as  such 
trustee,  on  the  first  of  Februarv,  1820,  receive  from  Messrs. 
Nixon  &  Co.,  at*  whose  banking-house  Robert  Ajrmstrong  kept 
cash,  the  sum  of  lis.  6c?.,  being  the  balance  due,  upon  the  bank- 
ing account^  to  Robert  Armstrong's  estate. 

The  widow  continued  to  carry  on  the  testator's  business  of  a 
pawnbroker,  paying  at  first  to  Warner  the  same  10  per  cent,  on 
nis  advances  as  the  testator  had  done ;  but  the  per  oentage  was 
afterwards  reduced  by  Warner  to  8  per  cent.,  and  in  the  year 
1822  to  5  per  cent.  From  the  time  of  the  execution  of  the  aeed 
of  June,  1810,  to  the  death  of  Robert  Armstrong,  the  business 
was  carried  on  in  Armstrong's  name  alone,  and  the  license  re- 
quired by  the  act  was  obtained  by  Armstrong  alone.  In  like 
manner,  after  the  death  of  Robert  Armstrong,  the  business  was 
carried  on  in  the  sole  name  of  the  widow,  and  her  name  alone 
was  used  in  the  license ;  and  Warner  never  in  any  manner  inter- 
fered as  partner  or  proprietor  in  the  conduct  of  the  business,  but 
he  did,  occasionally,  during  the  lifetime  of  Robert  Armstrong, 
and  afterwards,  assist  in  taking  the  annual  account  of  stock  of 
goods  and  pledges  upon  the  premises,  such  assistance  being  in 
the  pawnbroking  busmess  usually  afforded  by  pawnbrokers  and 
other  persons  not  interested  in  tne  particular  stock  taken.    On 
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one  of  those  occasions  he  signed  a  memorandum  in  the 
following  form :  "  The  above  *sum  formed  part  of  the     [*50] 
stock  of  Mr.  Armstrong  as  taken  by  ns  this  oOth  day  of 
■  Juue,  1811.    S.  S.  Warner,  W.  G.  Ferryman." 

The  original  bill  was  filed  in  November,  1828,  by  the  children 
of  Robert  Armstrong  against  his  widow,  and  against  Thomas 
"Wood  and  Samuel  Shepneard  Warner,  as  trustees  of  the  instru- 
ment of  the  28th  of  April',  1819 ;  and  it  prayed  the  usual  ac- 
counts, and  that  the  plaintiffs  might  be  declared  to  be  entitled  to 
the  benefits  which  they  claimed  under  that  instrument  Warner 
put  in  an  answer,  by  which  he  denied  that  he  had  ever  accepted 
the  trusts  of  the  instrument  to  the  benefit  of  which  the  plaintiffs 
claimed  to  be  entitled ;  stated  the  deed  of  the  24th  of  June,  1810, 
the  advance  of  the  sum  of  2,000/.,  and  subsequent  advances 
amounting  to  4,300Z.,  and  claimed  to  be  interested  in  the  estate 
of  Robert  Armstrong  as  surviving  partner ;  and  he  filed  a  cross 
bill,  making  statements  to  the  same  effect,  and  praying  for  an 
account  of  the  alleged  partnership  effects,  and  that  nis  rights  as 
surviving  co-partner,  under  the  deed  of  the  24th  of  June,  1810, 
might  be  ascertained. 

w  amer  died  in  the  month  of  May,  1829,  having  made  a  will, 
dated  the  30th  of  April,  1827,  which  contained  the  following 
recital:  "Whereas  Betty  Armstrong,  relict  of  Robert  Arm- 
strong, is,  and  stands  justly  and  truly  indebted  to  me  in  the  sum 
of  7,000Z.  and  upwards  K)r  principal  money  and  interest,  the 
principal  whereof  has  been  fi'om  time  to  time  advanced  by  me  to 
her  for  the  purpose  of  enabling  her  to  carry  on  the  business  of  a 
pawnbroker ;  and  inasmuch  as  I  am  apprehensive  that  the  call- 
ing in  of  so  large  a  sum  of  money  altogether  at  toy  decease 
would  be  very  injurious  to  her  in  her  aioresaid  busmess,  it  is 
therefore  my  earnest  wish,  and  my  will  and  desire,  and 
I  declare,  order  and  direct,  that  my  *trustees  and  execu-  '[*51] 
tors  for  the  time  being  do  and  shall,  within  three  months 
afler  my  decease,  adjust  and  balance  my  account  with  the  said 
Betty  Armstrong,  and  thereupon  take  an  account  of  the  stock 
on  tne  premises  of  the  said  Betty  Armstrong,  and  do  from  time 
to  time  continue  to  take  an  account  of  such  stock,  when  and  so 
often  as  they  may  deem  it  necessary ;  and  if  satisfied,  on  such 
stock-taking,  that  there  is  and  continues  a  good  and  sufficient  se- 
curity for  the  sum  or  balance  due,  do  and  shall  allow  the  said 
sum  of  7,000Z.,  or  such  other  sum  as  may  be  found  due  at  the 
time  of  my  decease,  to  remain  at  interest  at  5  per  cent." 

The  original  bill,  filed  by  the  children  of  Robert  Armstrong, 
was  revived  against  Lewis  and  othera,  Warner's  representatives, 
who  also  revived  the  cross  suit  instituted  by  Warner. 

The  two  causes  were  heard  together  in  May,  1831 ;  and  at  the 
hearing  it  was  insisted,  on  the  part  of  the  plaintiffi  in  the  ori- 
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ginal  bill,  that  the  deed  of  the  24th  of  June,  1810,  was  not  in- 
tended to  constitute  a  bona  fide  partnership,  but  was  merely 
colorable,  in  order  to  enable  W  amer  to  receive  10  per  cent  upon 
his  loans  to  Robert  Armstrong ;  and  further,  that  oy  the  several 
acts  of  Parliament  passed  for  regulating  the  business  of  a  pawn- 
broker, and  which  were  to  be  considered  as  passed  for  the  pro- 
tection of  the  public,  there  could  be  no  dormant  and  secret  part- 
nership in  that  business.  Much  evidence  was  given  in  the  two 
causes ;  and  the  Master  of  the  Rolls  directed  the  two  following 
issues  to  the  Court  of  Exchequer,  in  which  the  plaintijQEs  in  the 
cross  suit  were  to  be  the  plaintiffs,  and  the  plaintflFs  in  the  original 
suit  the  defendants ;  first,  whether  at  the  death  of  Robert  Arm- 
strong, Samuel  Shepheard  Warner  was  legally  to  be  considered 

as  a  partner  of  the  said  Robert  Armstrong,  and  en- 
[*62]    titled  *to  receive  payment  at  the  rate  of  10  per  cent,  upon 

the  capital  advanced  by  him  out  of  the  profits  or  effects 
of  the  concern ;  and,  secondly,  if  he  was  to  be  considered  as  such 
partner,  and  entitled  to  receive  such  payment  as  aforesaid,  then 
whether  he  was  entitled  to  receive  such  payment  on  a  sum  of 
4,300t 

Upon  the  trial  of  these  issues,  the  jury,  under  the  direction  of 
Lord  Chief  Baron  Lyndhurst,  found  for  the  plaintiffs  at  law  on 
both  issues.  The  counsel  for  the  plaintiffs  in  the  original  cause, 
being  dissatisfied  with  the  direction  given  by  the  Lord  Chief 
Baron  in  point  of  law,  tendered  a  bill  of  exceptions,  which  was 
signed  ana  allowed  by  the  judge. 

Upon  a  petition  presented  to  the  Master  of  the  Rolls,  his  Honor 
considered  that  no  bill  of  exceptions  would  regularly  lie  in  such 
a  case,  and  that  an  application  ought  to  have  been  made  to  him 
for  a  new  tfial  of  the  issues ;  but  it  being  deemed  expedient  by 
both  parties  that  the  question  of  law  should  be  brought  before 
the  Exchequer  Chamber  upon  such  bill  of  exceptions,  the  objec- 
tion to  its  regularity  was  waived.  The  bill  of  exceptions,  there- 
fore, came  on  to  be  argued  in  the  Exchequer  Chamber  ;(a)  and 
the  Lord  Chief  Justice  of  the  King's  Bench  (Lord  Denman)  de- 
livered the  opinion  of  the  judges  to  the  following  effect : 

The  court  have  considered  this  record,  and  the  exceptions 
which  have  been  taken ;  and  it  has  occurred  to  several  of  the 
judges  that  these  exceptions  are  not  properly  taken,  and  that  no 
judgment  could  be  given  for  the  plaintiff  in  error  for  that  reason 

upon  this  record.  We  are,  however,  of  opinion  that 
[*53]     there  is  another  objection  *to  judgment  being  given  for 

the  plaintiff  in  error  upon  this  record,  which  is,  that  in 
point  of  fact,  even  supposing  that  it  could  be  collected  from  the 
whole  frame  of  it  what  the  objection  was,  and  that  the  objection 

(a)  The  aigament  is  fully  reported  in  2  Crompt  &  Meeson,  284. 
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could  be  fcirly  stated  as  arising  upon  tlie  record ,  it  does  BOt  ap- 
pear, in  point  of  fact,  that  any  contract  was  made  between  the 
parties  to  carry  on  the  partnership  in  such  a  manner  aa  to  con- 
travene the  acts  of  Parliament.  That  clearly  is  no  part  of  the 
written  agreement  that  is  set  out,  because  the  words  '*  secret"  or 
"  suppressed"  are  nowhere  used  in  that  agreement.  It  is  quite 
possible  the  parties  may  havx  a  collateral  agreement  to  point  to 
that  object,  and,  if  so,  that  would  have  the  effect  c<:>nteDded  for 
on  the  part  of  the  plaintiff  in  error ;  but  that  is  a  fact  which 
ought  to  be  foimd  by  the  jury,  and  which  the  court  eminot  infer 
fix)m  any  state  of  facts  laid  before  them  for  their  deciHion,  and 
the  court  can  only  draw  legal  inferences  from  the  facts  found  by 
the  jury.  At  the  same  time  I  may  state,  as  the  general  opiuiou 
of  the  whole  court,  that  if  there  wo^  an  rigreement  provetl  to 
carry  on  the  partnership  in  violation  of  tht>se  acts  of  Parliament, 
that  agreement  would  be  void,  and  would  confer  no  rightii  on 
either  party  as  against  the  other*  It  is  possible  that  may  be 
satisfactory  without  any  further  proceedings.  We  are  of  opiuiou 
that  the  judgment  feust  be  affirmed. 

January  2\st. — The  two  causes  now  came  on  to  be  heard  be- 
fore the  Master  of  the  Rolls  for  furtlier  directions. 

Mr.  Tinney^  Mr.  Wakefield^  Islv.  K,  Parher  and  .Mr.  Ekkrfon^ 
for  the  plaintifife  in  the  cn)ss  bill,  submitted  that  as  both  the 
issues  had  been  found  in  their  fa\  or  at  the  trial  before  Lord 
Lyndhurst,  and  as  the  judges  in  the  Court  of  Exchequer 
Chamber  were  of  opinion  tiuit  '^there  was  nothing  in  the  [*d4] 
partnership  deed  which  indicated  any  intention  U)  carry 
on  the  business  in  contravention  of  tlie  acts  of  Parliament^  and 
that  the  contract  between  the  parties  was  conscqucnilv,  ibr  any- 
thing that  appeared  upon  the  ntce  of  the  deed,  a  valid  aintract, 
the  plaintiffs  m  the  cross  i^uit  ivere  now  entitled  to  a  declaration 
in  the  affirmative  of  both  issues ;  Uiimely,  that  Warner  was  le- 
gaily  to  be  considered  as  a  partner  of  Armstrong,  and  entitled  to 
receive  payment  at  the  rate  tjf  10  per  cent,  on  the  capital  ad- 
vanced by  him  ;  and  secondl} ,  that  his  representatives  were  en* 
titled  to  receive  such  payinunt  on  the  sum  of  4,300^.  Lord  Den- 
man,  indeed,  who  pronounced  the  judgment  of  the  Court  of 
Exchequer  Chamber,  had  intimated  thiat  it  was  the  gene  ml  opin- 
ion of  the  court,  that  if  there  had  been  a  cul  lateral  atn^eement 
proved  to  carry  on  the  trade  in  vit^lation  of  the  acts  of  Parlia- 
ment, that  agreement  would  be  void.  But  no  such  coll  ate  nd 
agreement  had  been  prove i.l,  nor  was  it  even  alleged  by  the 
plaintiffs  in  the  original  bill,  that  such  a  collateral  agreement 
existed.  The  plaintiffs  in  tlic  cross  bill,  therefore,  bein^  the 
successful  parties  upon  the  trial  of  the  issues,  and  upon  the  hear* 
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ing  of  the  bill  of  exceptions,  were  entitled  to  a  decree  in  their 
fevor. 

Mr.  Bickersieth^  Mr.  Pemberton^  Mr.  Lotxit  and  Mr.  Cooper,  con- 
tra : — The  judgment  of  the  Court  of  Exchequer  Chamber,  pro- 
ceeded partly,  if  not  principally,  upon  a  technical  ground  which 
could  not  affect  the  rights  of  the  parties  in  this  court,  even  if  the 
whole  proceeding  by  way  of  bill  of  exceptions  had  not  been 
pronoimced  irregular  by  this  court,  and  only  by  indulgence  per- 
mitted to  be  carried  to  a  hearing.  The  judmient,  so  fiir  as  it 
touched  the  merits  of  the  case,  is  substantially  in  favor  of  the 

plaintiffs  in  the  original  suit,  but,  if  that  were  otherwise, 
[*65]    *the  right  of  the  plaintiffs  in  the  original  bill  to  call 

upon  tins  court  for  a  new  trial  of  the  issues,  on  the  ground 
of  the  misdirection  of  the  judge,  is  as  open  to  them  as  ever. 
The  question  directed  to  be  tried  by  the  first  of  these  issues,  was 
whether  there  really  was  a  bona  fide  partnership  subsisting  be- 
tween Warner  and  Armstrong  at  the  time  of  Armstrong's  death ; 
and  whether  the  deed,  purporting  to  be  a  partnership  deed,  was 
not  a  mere  colorable  instrument  to  cover  an  usurious  transaction, 
by  which  Warner  was  to  receive  interest  at  10  per  cent,  for  his 
advances.  If  there  were  no  bona  fide  partnership  subsisting  be- 
tween Warner  and  Armstrong,  there  was  an  end  to  the  wnole 
auestion,  for  the  second  issue  merely  directed  an  inquiry  as  to 
le  amount  of  Warner's  claim,  supposing  such  partnership  to 
have  existed.  The  conduct  of  the  parties  during  the  lives  of 
Armstrong  and  Warner,  and  Warner's  will,  in  which  he  evident- 
ly considered  himself  an  ordinary  creditor  upon  the  estate  of 
Armstrong  for  the  amount  of  his  advances,  show  that  the  deed 
was  a  mere  colorable  instrument,  and  that  there  was  no  bona  fide 
partnership — ^not  even  a  secret  partnership — ^subsisting  between 
Warner  and  Armstrong.  But,  if  a  partnership  did  exist,  then  it 
cannot  be  denied,  nor  has  it  ever  been  denied,  for  the  whole 
evidence  on  both  sides  demonstrates,  that  Warner  was  a  secret 
or  dormant  partner ;  and  a  secret  or  dormant  partnership  in  the 
tarade  of  a  pawnbroker,  is  contrary  to  the  acts  of  Parliament 
regulating  that  trade,  and  consequently  illegal. 

Those  acts  of  Parliament,  ana  the  several  pro\nsions  in  them, 
which  must  necessarily  be  violated,  if  the  traae  of  a  pawnbroker 
could  be  carried  on  by  two  persons,  one  of  whom  was  a  secret 
or  dormant  partner,  were  undoubtedly  framed  for  the  protection 

of  the  public,  and  not,  as  was  stated  by  Lord  Lyndhurst 
[*56]    in  his  direction  to  *the  jury  at  the  trial  of  the  issues,  for 

mere  fiscal  purposes,  so  that  a  breach  of  the  regulations 
required  by  them  would  be  satisfied  by  a  submission  to  the  pen- 
alties imposed,  and  would  not  extend  to  invalidate  any  contract 
involving  such  breach.    The  1  Jac.  I,  c.  21,  after  reciting  that 
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counterfeit  brokers  and  pawnbrokers  upon  usury,  bad  grown  to 
many  hundreds  in  London  and  other  places,  and  the  greater  op- 
portunities which  were  thereby  given  to  the  utterance,  selling, 
and  pawning  of  stolen  goods,  proceeds  to  make  provisions  for  the 
remedy  of  such  mischiefs ;  and  the  80  G.  II,  c.  24,  contains  fur^ 
ther  provisions  for  preventing  the  unlawful  pawning  of  goods. 
By  the  25  G.  Ill,  c.  48,  pawnbrokers  are  required  to  take  out 
annual  licenses  under  a  penalty  of  50i.,  and  that  act  was  followed 
by  the  86  G.  Ill,  c.  87,  and  by  the  39  &  4»  G.  UI,  c.  93,  which 
embodies  the  provisions  of  the  former  acts,  and  introduces  many 
additional  regulations.  By  the  sixth  section  of  this  act,  the 
pawnbroker  is  required  to  give  to  the  party  pledging  goods,  a 
note  in  writing,  describing  the  goods,  on  which  note  are  to  be 
written  or  printed  the  name  and  place  of  abode  of  the  pawn- 
broker giving  the  same.  By  the  thirteenth  section,  provision  is 
made  for  the  search  of  the  premises  of  pawnbrokers,  where  goods 
have  been  unlawfully  pawned;  and  the  twenty-third  section 
enacts,  "  for  the  better  manifesting,  by  whom  the  trade  or  busi- 
ness of  a  pawnbroker  shall  hereafter  be  carried  on,  that  all  and 
every  suotl  person  or  persons,  who  shall  follow  or  carry  on  such 
trade,  shall  cause  to  be  painted  or  written  in  lar^  legible  char- 
acters over  the  door  of  each  shop  or  other  place  by  him,  her,  ffr 
them,  respectively  made  use  of  for  carrying  on  that  trade  or 
business,  the  Chnstian  and  surname  or  names  of  the  person  or 
persons,  so  carrying  on  the  said  trade  or  business,  and  the  word 
'pawnbroker*  or  *  pawnbrokers,'  as  the  cas  emay  be,  imder 
a  penalty  of  lOZ."  Now  all  these  regulations  *are  plain-  [*57] 
ly  incompatible  with  the  valid  existence  of  a  secret  part- 
nership; and,  indeed,  the  very  object  of  the  last-mentioned  sec- 
tion would  seem  to  be  to  prevent  a  secret  partner  from  engaging 
in  the  trade.  To  what  end  has  the  legislature  taken  all  these 
precautions  for  securing  the  publicity  with  which  the  business 
of  a  pawnbroker  shall  be  carried  on,  for  protecting  the  public 
generally  against  the  facilities  which  this  business  affords  for  the 
commission  of  offences,  and  also  for  protecting  that  portion  of 
the  public  whose  necessities  compel  them  to  resort  to  pawn- 
brokers ;  if  a  wealthy  capitalist,  whose  name  is  concealea,  may 
furnish  the  means  of  carrying  on  the  business,  while  he  himself 
keeps  securely  in  the*  bacK  ground,  free  from  all  the  salutary  re- 
straints which  the  legislature  has  imposed  upon  the  trade  for  the 
benefit  of  the  public,  and  shifting  all  the  responsibility  upon 
some  needy  agent,  who  is  content,  for  a  small  per  centage  upon 
the  profits,  to  act  the  part  of  the  ostensible  pawnbroker  ?  It  is 
said,  that  for  anything  that  appears  upon  the  face  of  the  agree- 
ment, Warner  might  have  complied  with  all  these  reflations. 
But  did  he  in  point  of  fact  comply  with  them  ?  Did  his  name 
appear  in  the  hcense  annually  taken  out  ?    Were  his  name  and 
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place  of  abode  written  upon  the  notes  given  to  persons  pledging 
goods?  and  was  his  name  painted  over  the  door,  as  required  by 
Sie  act  ?  This  is  not  pretended ;  the  case  made  by  the  other 
side,  as  well  as  by  us,  is,  that  if  he  was  a  partner  at  all,  he  was 
a  dormant  partner;  and  unless  the  regulations  in  the  pawn- 
broker's acts  are  to  be  treated  as  mere  fiscal  enactments,  to  be 
broken  at  pleasure  by  a  party  who  is  ready  to  pay  the  penalty 
for  their  violation,  and  nugatory  so  far  as  their  effect  upon  con- 
tracts is  concerned,  no  man  can  legally  be  a  dormant  partner  in 

the  business  of  a  pawnbroker. 
[*583        *This  is  in  effect  the  conclusion  to  which  the  Court  of 

Exchequer  may  be  presumed  to  have  come ;  for  Lord 
Denman,  in  delivering  the  judgment  of  that  court,  says,  that  "  it 
is  clearly  no  part  of  the  written  agreement  to  contravene  the 
acts  of  rarliament,  because  the  words  *  secret'  or  *  suppressed' 
are  nowhere  used  in  that  agreement."  This  observation  implies 
that  a  secret  partnership  in  the  business  of  a  pawnbroker  would, 
in  the  opinion  of  the  court,  contravene  the  acts  of  Parliament ; 
and  simposing  the  object  of  the  parties  to  the  agreement  to  be 
that  oi  disguising  a  collateral  unlawful  agreement  fot  a  secret 
partnership,  by  a  colorable  contract  for  a  lawful  partnership,  it  is 
obvious  that  they  would  not  frame  their  agreement  in  language 
which  would  at  once  render  it  unlawful,  and  proclaim  to  all  the 
world  their  intention  of  contravening  the  acts  of  Pjurliament  It 
is  not  surprising,  therefore,  that  the  deed  contains  no  such  words 
as  "  secret"  or  "suppressed,"  nor  anything  equivalent  to  an  open 
declaration  of  their  mtention  to  carry  on  the  pawnbroking  busi- 
ness in  an  unlawful  manner ;  the  marvel  would  have  been,  if  it 
had  contained  any  such  open  avowal  of  their  unlawful  intentions. 
But  the  whole  subsequent  conduct  of  the  parties  proves  their 
unlawful  intentions ;  and  if  an  agreement  for  a  secret  partner- 
ship in  the  pawnbroking  business  is  illegal,  which,  in  the  judg- 
ment delivered  by  Lord  Denman,  appears  to  be  conceded,  afor^ 
tiori  must  the  actual  carrying  on  of  the  business  of  a  pawnbro- 
ker, or  the  actual  participation  in  it  as  a  secret  partner,  which  is 
the  foundation  of  the  claim  made  by  the  plaintiffs  in  the  cross 
bill,  be  illegal.  Whether  the  deed  be,  upon  the  face  of  it,  legal 
or  not,  is  immaterial,  if  the  acts  of  the  parties  were  such  as  show 
that  the  deed  was  framed  for  an  illegal  purpose ;  and  the  whole 
conduct  of  Warner,  during  the  period  of  the  alleged  partnership, 

was  that  of  a  person  who  was  either  not  a  partner,  or  de- 
[*59]     termined  *to  furnish  no  evidence  of  his  being  one.    In 

either  case  the  contract  was  unlawful  and  void. 

The  whole  case  resolves  itself  into  a  question,  upon  which  it 

would  be  useless  for  the  court  to  direct  an  issue  because  the 

fects  are  not  and  cannot  be  disputed,  namely,  was  Warner  an 

open  or  a  secret  partner  ?    If  Warner  was  a  secret  partner,  there 
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is  no  legal  foundation  for  his  claim,  and  we  silbmit,  therefore, 
that  the  bill  revived  by  his  representatives  ought  to  be  dismissed^ 
Mrithout  sending  this  case  back  to  a  jury ;  but  if  there  remain 
any  doubt  as  to  the  question  directed  to  be  tried  by  the  former 
issues,  the  plaintiffs  in  the  original  bill  are  at  least  entitled  to  a 
new  trial  of  those  issues,  and  to  such  further  or  other  inquiries 
as  the  court  majr  think  fit  to  direct,  for  the  purpose  of  putting 
more  distinctly  in  issue  the  real  question  on  which  the  case 
hinges. 

Mr.  Tinney,  in  reply,  contended  that  the  regulations  in  the 
acts  of  Pariiament,  which  were  relied  upon  by  the  other  side, 
applied  only  to  persons  actively  and  ostensibly  engaged  in  the 
trade  of  a  pawnbroker,  and  not  to  dormant  partners,  who  might 
as  lawfully  engage  in  that  as  in  any  other  trade.  If  the  original 
contract  of  partnership  were  legal — and  it  was  declared  to  be  so 
by  the  judges  of  the  Court  of  Exchequer  Chamber — it  coidd  not 
be  rendered  illegal  by  any  subsequent  breach  of  the  regulations 
enacted  by  the  pa^brokers'  acts.  No  direct  opinion  was  given 
by  the  judges  as  to  the  effect  of  an  agreement  for  a  partnership 
in  the  business  of  a  pawnbroker,  in  which  one  of  the  parties  to 
the  agreement  was  to  be  a  dormant  partner ;  for  that  question 
was  not  in  issue.  All  that  Lord  Denman  said  was,  that  the 
judges  were  unanimously  of  opinion  that  an  agreement  to  carry 
on  the  business  of  a  pawnbroker  in  violation  of  the  acts 
of  Parliament  would  oe  illegal  and  *void,  of  which  there  [*60] 
could  be  no  doubt;  but  the  question  whether  it  was  a 
violation  of  the  acts  of  Parliament  for  one  of  two  persons,  who 
had  entered  into  a  legal  contract  of  partnership  in  the  pawnbro- 
king  business,  to  abstain  from  taking  any  active  or  ostensible 
part  in  such  business,  remained  entirely  open  and  untouched  by 
that  opinion  of  the  judges.  Q-ilpin  v.  End€rb€i/{a)  was  a  case 
very  similar  to  the  present  in  its  circumstances,  and  a  strong  au- 
thority in  favor  of  the  plaintiffs  in  the  cross  suit.  In  that  case 
Enderbey  and  Gilpin  entered  into  a  contract,  by  which  Ender- 
bey  a^eed  to  advance  a  sum  of  20,000/.  to  Gilpin,  to  be  em- 
ployed by  Gilpin  in  his  business  of  an  army  clothier,  without 
the  interference  of  Enderbey;  and  Enderbey  agreed,  without 
reference  to  profit  or  loss,  to  pay  to  Gilpin  2,000Z.  a  year  for  ten 
years,  and  at  the  end  of  that  time  to  repay  him  the  20,000/.  out 
of  the  profits,  if  they  were  sufiicient,  and  if  not,  out  of  the  capital. 
The  deed  was  impeached  by  Gilpin  as  having  been  executed  by 
way  of  shift  upon  an  usurious  consideration.  The  jury  found  a 
verdict  for  the  defendant  Enderbey,  and  judgment  was  given  foi 
him  in  the  Court  of  Common  Pleas ;  and  upon  the  cause  being. 

(a)6B..and  Ald.954. 
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removed  to  the  Court  of  King's  Bench  in  error,  it  was  held  by 
that  court,  that  after  the  finding  of  the  jury  the  deed  must  be 
taken  to  disclose  the  real  intention  of  the  parties,  and  that  it 
would  not  in  that  case  be  void  on  the  ground  of  usury.  Lord 
Tenterden,  in  delivering  the  judgment  of  the  court,  said,  "If  the 
deed  discloses  the  facts  of  the  case,  and  the  intention  of  the  par- 
ties, this  is  not  the  case  of  a  loan  of  money  by  Enderbey  to  Gil- 
pin, but  a  contract  of  partnership  between  them  of  a  peculiar 
Kind.  If  the  deed  does  not  disclose  the  real  facts  and  the  inten- 
tion of  the  parties,  but  was  executed  only  as  a  contri- 
[*61]  vance  to  cover  a  loan  of  20,000t  for  *ten  years  at  10  per 
cent,  the  deed  was  void.  But  this  is  a  fact  which  ought 
to  have  been  found  distinctly  by  a  jury  to  enable  the  court  to 
declare  the  deed  void.  No  such  fact  has  been  found,  and,  in  the 
absence  of  such  finding,  we  must  consider  the  deed  as  speaking 
the  language  of  truth.  The  principle  upon  which  this  case  was 
decided,  is  precisely  applicable  to  the  present  case.  The  deed  of 
the  24th  of  June,  1810,  is  upon  the  fece  of  it  legal ;  no  fact  has 
been  proved  to  impeach  it,  and,  in  the  absence  of  any  such  fact, 
fraud  cannot  be  presumed,  but  the  deed  must  be  taken  to  speak 
the  language  of  truth. 

In  Fereday  v.  HordenJ^d)  where  a  similar  contract  was  entered 
into  between  three  parties,  and  a  fourth  person,  who  was  to  re- 
3eive  for  a  term  of  years  a  clear  annual  sum  upon  the  capital 
which  he  advanced  to  the  concern  at  the  rate  of  between  7  and 
8  per  cent.,  the  three  parties  continuing  to  carry  on  the  concern 
in  their  own  names  and  under  their  own  responsibility,  it  was 
held  that  the  contract  was  not  usurious,  and  that,  though  the 
person  let  into  the  concern  was  under  no  liability  as  between 
himself  and  the  plaintifis,  yet  he  was  liable  for  all  the  debts  of 
the  concern,  as  to  the  rest  of  the  world. 

The  Master  of  the  Rolls  : — It  does  not  appear  to  me  to  be 
necessary  to  make  any  observation  upon  what  passed  in  the 
Court  of  Exchequer  on  the  trial  of  the  issues,  or  to  make  any 
observation  upon  the  judgment  delivered  by  the  Court  of  Ex- 
chequer Chamber,  further  than  to  state  that  it  was  clearly  the 
opinion  of  that  court,  that  if,  at  the  execution  of  the 
[♦62]  *deed  of  June,  1810,  it  was  understood  and  agreed  be- 
tween the  parties  to  that  deed  that  Warner  should  be  a 
secret  and  dormant  partner,  and  that  his  name  should  not  appear 
in  the  business,  no  legal  partnership  was  constituted  between 
Armstrong  and  Warner. 

It  is  truly  stated  that  the  fact  has  not  hitherto  been  found  that 
there  were,  at  the  time  of  the  execution  of  the  deed  of  June, 

(a)  Jac.  144. 
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1810,  such  understanding  and  agreement  between  the  parties 
that  Warner  should  be  a  secret  partner.  The  only  question  now 
is,  whether  I  shall  send  it  to  a  jury  to  inquire  into  that  fact,  or 
whether,  upon  the  whole  matter  which  is  properly  before  me,  I 
shall  now  determine  upon  that  fact  without  the  assistance  of  a 
jury.  I  am  of  opinion,  that,  upon  the  whole  e\'idence  in  the 
cause,  it  is  clear  that  there  existed  an  understanding  and  agree- 
ment between  the  parties  at  the  time  of  the  execution  of  the 
deed  of  June,  1810,  and  that  Warner,  if  a  partner  at  all,  was  in- 
tended to  be  a  sQcret  partner ;  and  I  entirely  concur  in  the  opinion 
delivered  in  the  Exchequer  Chamber  that,  assuming  such  fact, 
no  legal  partnership  was  constituted  between  Armstrong  and 
Warner. 

The  cross  bill  must  therefore  be  dismissed,  and,  the  claim  of 
Warner  not  being  founded  bd7ia  Jkle^  must  be  dismissed  with 
costs.  ' 


In  the  bill  filed  by  the  children  of  Robert  Armstrong,  Warner 
having  by  his  answer  repudiated  the  character  of  trustee  under 
the  instrument  of  the  28th  of  April,  1819,  which  was  afterwards 
proved  as  a  testamentary  paper,  and  it  being  in  evidence  that 
Warner  had  declined  to  interfere  in  the  taking  of  the  stock  after 
Armstrong's  decease,  on  the  ground  of  his  being  a  trustee 
*under  that  instrument,  and  that  he  had  received  from  [*63] 
Armstrong's  bankers,  in  his  character  of  trustee,  a  small 
balance  due  to  Armstrong's  estate,  the  Master  of  the  EoUs  was 
of  opinion  that  Warner's  representatives  were  bound  to  pay  the 
costs  of  this  suit,  so  far  as  they  were  occasioned  by  W  arner's 
claim  to  be  a  partner  in  the  business  carried  on  by  Armstrong. 

November  14^i  and  Ibih, — The  representatives  of  Warner  pre- 
sented a  petition  of  rehearing,  and  the  case  was  again  fiilly  argued 
before  the  Lord  Chancellor  by  Mr.  Knight^  Mr.  Tinney  and  Mr. 
Wakefield  for  the  appellants ;  and  bv  Sir  Edward  Sugden,  Mr. 
Lovat  and  Mr.  Cooper,  in  support  of  the  decision  of  the  Master  of 
the  Rolls. 

For  the  appellants,  in  addition  to  arguments  similar  to  those 
which  had  been  urged  on  their  behalf  in  the  court  below,  it  was 
insisted  that  the  proceedings  at  law,  and  on  the  case  coming 
back  to  the  court  below  upon  the  equity  reserved,  had  been 
altogether  irregular  and  anomalous.  The  bill  of  exceptions  had 
been  decided  by  the  Master  of  the  Rolls  to  be  irregular  upon  the 
trial  of  an  issue  directed  by  a  court  of  eq^uity,  and  ought  never, 
therefore,  to  have  been  brought  to  a  heanng  before  the  Court  of 
Exchequer  Chamber.  Tlie  judgment  of  the  Court  of  Exchequer 
Chamber  was  agaiast  the  plaintiffs  in  the  original  suit,  and  taking 
the  observations  made  incidentally  by  Lord  Denman  upon  de- 
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livering  the  judgment  of  the  court  in  the  sense  least  favorable  to 
the  plaintiflfe  in  the  cross  bill,  the  utmost  the  other  side  could  be 
entitled  to  was  a  new  trial  of  the  issues.  But  instead  of  granting 
a  new  trial  of  the  issues,  the  Master  of  the  Rolls  at  once  decided 
against  the  parties' in  whose  favor  both  issues  had  been  found; 

a  proceeding  for  which  there  was  no  precedent.  Nor 
[*64]     *was  that  all,  for  his  Honor  went  on  not  only  to  make 

the  successful  parties  pay  the  costs  of  their  own  suit,  but 
to  make  them  pay  part  of  the  costs  in  the  suit  brought  by  the 
unsuccessful  parties. 

November  21sL — The  Lord  Chancellor  : — ^If  a  person  agrees 
with  another  to  be  a  secret  partner  in  the  business  of  a  pawn- 
broker, he  agrees  to  do  that,  which  is  illegal  and  punishable  by 
the  39  &  40  G.  Ill,  c.  99,  an  act  containing  provisions  highly  bene- 
ficial, and  bringing  the  trade  in  question  under  regulations  which 
are  wholesome  to  the  community,  inasmuch  as  they  prevent  the 
abuse  of  such  traffic ;  regulations  which  will  never  be  objected 
to  by  the  respectable  part  of  the  body  concerned  in  carrying  the 
trade  on,  and  which  only  affect  those  whom  the  police  ought  to 
watch  over.  Any  agreement  of  this  sort,  therefore,  is  unlawful ; 
can  convey  no  rights  in  any  court  to  either  party,  and  will  not 
be  enforced  bv  decisions  at  law  or  by  decree  here  in  fevor  of  one 
against  the  other  of  persons  equally  culpable. 

If,  as  in  the  present  instance,  we  have  before  us  a  contract  of 
partnership  wholly  silent  upon  the  statutory  obligation  to  make 
the  names  public  over  the  door,  we  have  no  right  to  argue  fix>m 
the  omission  that  an  infraction  of  the  law  was  intended ;  on  the 
contrary,  we  are  rather  bound  to  believe  that  the  compliance 
with  the  law,  being  taken  for  granted  aa  a  matter  of  course,  was 
not  expressly  mentioned  in  the  articles,  as  being  thought  super- 
fluous. 

If,  again,  such  a  contract,  legal  in  itself  has  been  made,  nothing 
done  afterwards,  how  illegal  soever,  can  operate  to  make 
[*65]  the  contract  unlawful.  But  where  *the  acting  of  the 
parties  is  illegal ;  w^here,  the  contract  being  silent,  the 
law  is  broken  under  it,  though  not  by  force  of  it,  there  arises  a 
very  natural  suspicion  that  the  written  articles,  though  true  as 
far  as  they  go,  do  not  contain  the  whole  truth,  and  that  another 
agreement  was  entered  into,  collateral  to  the  one  in  writing,  and 
to  which  the  illegal  acting  may  be  referred. 

Then,  if  such  an  agreement  shall  appear  from  all  the  circum- 
stances plainly  to  have  subsisted,  the  inference  is  irresistible, 
that  the  two,  the  written  and  the  unwritten,  must  be  taken  to- 
gether in  order  to  get  at  what  the  true  contract  between  the  par- 
ties was.  For  this  is  not  the  case  of  two  independent  contract? 
between  the  same  parties  touching  the  same  thing.     The  nature 
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of  the  transaction  prescribes  silence  as  to  some  parts  of  it  which 
will  not  bear  the  light,  while  the  innocent  ana  producible  por- 
tion is  reduced  to  writing.  Hence  the  two  must  be  taken  as  one 
contract,  the  production  of  one  and  suppression  of  the  other 
portion  being  easily  explained. 

Although  it  is  vain  to  deny  that  there  have  been  somewhat 
unusual  proceedings  in  certain  parts  of  the  present  cause,  and 
though  considerable  error  appears  to  have  prevailed  in  several 
stages  of  the  proceedings,  including  those  at  Nisi  PriuSj  yet 
taking  the  mere  fects  into  consideration,  it  would  be  difficult  to 
figure  a  case  which  leaves  less  room  for  doubt.  No  man  can  so 
fiup  abstract  himself  from  his  common  feeling,  so  fer  shut  his 
eyes  to  the  plaii;iest  indications  of  common  sense,  as  to  hesitate 
one  instant  m  what  light  he  shall  regard  the  transaction  between 
Messrs.  Armstrong  and  Warner.  To  call  it  a  partnership  at  all 
is  incorrect,  indeed  is  an  abuse  of  terms.  It  was  a  loan  transac- 
tion much  rather  than  a  partnership ;  but  to  escape  the 
usury  laws,  and  obtain  relief  here,  the  *party  must  treat  [*66] 
It  as  partnership.  Money  is  advanced,  large  interest  is 
stipulated  for  under  the  name  of  share  of  profits,  but  a  share 
fixed  at,  not  under  10  per  cent.,  and  the  party  advancing  the 
money  treats  his  partnership  deed  exactly  as  a  security  for  the 
loan,  both  in  transactions  inter  vivos^  and  when  he  comes  to 
make  his  will.  Then  the  ostensible  party  deals  with  the  house, 
lease,  insurer's  right  to  policy  money  in  case  of  fire,  and,  in 
short,  the  whole  business  as  his  own,  and  as  a  concern  in  which 
the  other  never  interferes.  But  take  it  as  a  partnership,  the 
whole  of  these  dealings,  and  a  variety  of  other  circumstances, 
show  that  Warner  was  a  concealed  partner  purpose^,  and  not 
from  any  accidental  omission  to  comply  with  the  statutory 
requisition  in  respect  to  making  his  name  public  on  the  premises. 
Of  these  circumstances,  his  attending  with  other  friends  and 
pawnbrokers  at  the  periodical  stock-takings,  and  on  one  occa- 
sion actually  signing  with  others  the  account  of  Armstrong's 
stock  in  trade,  is  perhaps  the  most  remarkable. 

The  question  is,  whether  or  not  any  man  of  plain  and  ordi- 
nary understanding,  can  hesitate  a  moment  how  he  shall  ex- 
plam  all  this,  and  to  what  contract,  if  partnership  there  be  in 
the  matter,  all  this  acting  shall  be  referred  ?  There  were  times 
when  courts  of  justice  took  a  delight  in  vain  subtleties  and  ab- 
surd refinements,  as  if  their  duty  ever  was,  what  certainly  was 
their  frequent  object,  rather  to  sno\v'  their  ingenuity  than  to  get 
at  the  truth,  and  to  astonish  ordinary  minds  by  coming  at  un- 
expected conclusions,  founded  on  bare  possibilities,  rather  than 
satisfy  the  justice  of  the  case,  by  deciding  as  all  mankind  be 
sides  would  decide  undoubtingly.  Those  were  the  times  when 
the  most  ordinary  actions  of  men  were  wrested  to  humor  infer- 
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ences  hardly  rational,  though  not  absolutely  unpossible,  and 
when  the  words  of  men  were  tortured  and  made  to  beai 
[*67]  the  meaning,  *most  remote  from  the  real  truth.  Hap- 
pily we  have  outlived  those  follies,  the  pride  of  the  older 
times,  and  the  remains  of  the  dark  scholastic  ages.  Judges  are 
now  content  to  see  things  as  ordinary  men  do,  and,  when  fiicte 
come  before  them,  to  draw  from  them  the  inferences  as  to  con- 
duct which  a  jury  would  clearly  deduce.  To  the  facts  in  this 
case  I  cannot  shut  my  eyes,  nor  can  I  avoid  the  conclusions  to 
which  I  know  as  certainly  that  any  jury  must  come,  to  whom 
they  might  be  submitted  by  an  issue,  as  I  know  that  I  sit  here. 
A  secret  understanding,  amounting  to  a  collateral  agreement^ 
subsisted  between  the  parties,  in  execution  of  which  it  was  that 
Warner  was,  if  a  partner  at  all,  a  dormant  or  secret  partner,  nay, 
a  partner  concealed,  and  not  merely  dormant;  carefully,  de- 
signedly, craftily  concealed,  breaking  the  statutory  provisions, 
not  so  much  by  non-feasance  or'  mere  omission,  as  by  a  course 
of  cunninff  contrivance.  The  existence  of  both  agreements,  the 
open  and  tne  secret,  is  clear,  and  they  were  parts  of  one  contract, 
wholly  illegal. 

The  law,  as  laid  down  by  the  learned  judges  in  the  Ex- 
chequer Chamber  upon  a  question  which  happened  to  be  raised, 
but  which  no  one  in  this  case  had,  as  I  conceive,  any  interest  in 
raising,  I  most  implicitly  subscribe  to,  as  I  do  to  the  suggestion 
which  is  given  near  the  end  of  the  judgment,  and  on  which  I 
proceed  in  the  manner  wherein  I  have  applied  the  principle 
above  stated. 

Nothing  done  by  the  Master  of  the  Rolls  below  at  all  ques- 
tions  that  law.  But  it  is  impossible  to  avoid  regretting  that  the 
issues  were  so  framed  as  to  produce  confusion :  a  distinct  issue 
to  try  the  fact,  first,  partnership  or  no  partnership ;  secondly, 
the  concealment  of  Warner's  name,  if  there  was  part- 
[*68]  nership;  and,  *thirdly,  and  chiefly,  the  subsistence  of 
an  agreement  collateral  to  the  one  in  writing ;  in  other 
w^ords,  whether  or  not  the  concealment  was  part  of  the  same 
contract  of  partnership  under  which  the  party  claimed  his  share ; 
these  issues  never  could  have  led  to  confusion. 

If  it  be  said  that  the  law  remained  to  be  settled,  it  is  to  be 
considered  that  a  party  ought  not  to  pay  the  costs  of  a  miscar- 
riage in  settling  it,  and  incident  to  tlie  manner  in  which  the 
issues  were  framed.  Here  it  has  certainly,  though  unfortunately, 
happened,  that  the  case  came  back  with  no  light  whatever 
thrown  by  the  jury  on  the  question  of  fact,  and  wqth  an  opinion 
given  by  the  judges  upon  two  points  of  law,  one  of  whicn  was 
attended  with  doubt  and  difficulty,  and  was  not  necessary  to  the 
decision  of  the  suit  here ;  and  the  other,  which  alone  was  ne- 
cessary, v»as  so  clear,  that  it  amounted  almost  to  a  self  evident 
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Froposition.  Some  of  this  confiision  arose  at  Nisi  Prius.  But 
feel  so  strongly  that  the  manner  directing  the  issues  was  the 
original  cause  of  the  greater  part  of  it,  that  I  think  the  costs  of 
the  issues  should  not  be  thrown  on  the  plaintiff  in  the  cross 
cause.  I  affirm  the  decree  with  that  exception,  and  give  no 
costs  here. 


♦Lewis  v,  Armstkong.  [*69] 

Bmju^ — 1686 :  3d  and  6^  NoTember. 

A  party  gave  notice  of  a  motion  and  died  before  the  motion  was  heard,  and  the  suit 
was  revived  by  his  executors,  who  declined  to  proceed  with  the  motion.  The 
bill  revived  by  the  executors  was  dismissed  with  costs.  The  costs  of  the  aban- 
doned motion  are  not  costs  in  the  cause. 

In  the  suit  of  Warner  v.  Armsirong,{a)  the  plaintiff,  on  the 
20th  of  January,  1829,  gave  notice  to  the  defendants  that  the 
court  would  be  moved  for  a  receiver  of  the  alleged  partnership 
stock,  and  an  injunction  to  restrain  Betty  Armstrong  from  sell- 
ing or  disposing  of  any  part  thereof.  Affidavits  of  great  length 
were  filed^y  the  defendants,  but  before  the  motion  was  heard, 
Warner  died;  and  upon  the  suit  being  revived  by  his  executors, 
flie  defendants  gave  notice  to  the  plaintiff  in  the  revived  suit  to 
proceed  with  the  motion,  or  that  tne  defendants  would  apply  to 
the  court  for  the  costs  thereof  as  for  the  costs  of  an  abandoned 
motion.  The  executors  declined  to  proceed  with  the  motion, 
and  the  defendants,  on  the  21st  of  FeBruary,  1831,  made  an  ap- 
plication to  the  Vice-Chaftcellor  for  the  costs,  as  of  an  abandoned 
motion  ;(6)  but  the  Vice-Chancellor  refused  to  make  any  order 
thereupon. 

The  bill  revived  by  the  executors  of  Warner  having  been  dis- 
missed with  costs,  the  Master,  in  taxing  the  costs  disallowed  to 
the  defendants  the  costs  incurred  by  them  in  relation  to,  or  in 
consequence  of  the  motion  not  proceeded  with  by  the  executors 
of  Warner ;  and  the  defendants  now  presented  a  petition,  pra}r- 
ing  that  they  might  be  at  liberty  to  except  to  the  Master's  certi- 
ficate, or  that  it  might  be  referred  back  to  the  Master  to  review 
his  taxation. 

Mr.  BickersWh  and  Mr.  Cooper^  for  the  petitioners. 

*Mr.  Tinney  and  Mr.  K.  Parker^  contra.  [*70] 

For  the  petitioners  it  was  contended,  that  the  dismissal  of  the 
bill  with  costs  involved  the  costs  of  all  interlocutory  proceedings 

•  (a)  See  the  preceding  case.  (6)  1  Sim.  240. 
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in  the  cause  which  hwl  not  been  provided  for,  and,  consequently, 
the  costs  occasioned  by  the  abanaoned  motion.  The  case  of  the 
petitioners,  though  not  strictly  within  the  terms  of  Lord  Eldon's 
order  of  the  5th  of  August,  1818,  which  applied  only  to  parties 
fell  within  the  mischief  intended  to  be  remedied  by  that  order.(a) 
On  the  other  side  it  was  said,  that  interlocutory  proceedings 
were  not  proceedings  in  a  cause,  nor  the  subject  of  a  bill  of  revi- 
vor. This  was  not  a  question  of  abandoned  motion,  for  the 
party  who  gave  the  original  notice  of  motion  was  dead,  and  the 
suit  in  which  the  notice  was  given  had  consequently  abated. 
As  to  the  motion  before  the  Vice -Chancellor,  it  had  been  decided 
that  the  costs  of  a  motion  dismissed  were  not  costs  in  the  cause : 
White  V.  Lisle.Q)) 

The  Master  of  the  Rolls(c)  being  of  opinion  that  the  pres- 
ent case  was  unprovided  for  by  Lord  Eldon  s  order  of  the  6th  of 
August,  1818,  directed  a  reference  to  the  six  clerks,  to  ascertain 
whether,  previously  to  that  order,  the  costs  of  an  abandoned  mo- 
tion were  considered  as  costs  in  the  cause  ;  and  upon  those  offi- 
cers having  certified,  on  the  following  day,  their  unanimous 
opinion  that  they  were  not,  the  petition  was  dismissed  with 
costs. 


(a)  I 


Swanst  128. 
Madd.  226. 


(c)  Sir  0.  Pepya. 


[*71] 


♦Child  v.  Giblett. 


Rolls. — 1834:  15th  January. 

Bequest  of  residue  to  the  testator's  daughters  A.  and  B.  in  equal  proportions ;  and 
in  case  of  the  death  of  either,  the  whole  to  the  survivor  of  them;  and  in  the 
event  of  their  marrying  and  having  children,  then  to  the  child  or  children  of  them, 
or  the  survivor  of  them,  if  they  should  attain  the  age  of  twenty-one  years ;  but 
if  not,  then  among  the  children  of  C. 

A.  and  B.  survived  the  testator;  and  A,,  who  died  without  having  been  married, 
bequeathed  the  whole  of  her  property  to  B. :  Held,  tliat  tlie  bequest  did  not  be- 
come absolutely  vested  in  A.  and  B.  on  the  death  of  the  testator,  but  continued 
subject  to  the  executoiy  bequest  over  in  favor  of  C. 

The  residuary  clause  of  the  will  of  John  Child  was  in  the  fol- 
lowing words:  '^'^I  give  and  bequeath  my  household  furniture, 
plate,  linen,  china  and  wearing  apparel,  and  all  other  the  residue 
of  my  estate  and  eflfects,  to  Paul  Giblett  and  Benjamin  Brecknell^ 
upon  trust,  in  the  first  place,  to  pay  all  my  just  debts,  and  after 
payment  thereof,  to  divide  the  same  between  my  two  daughters 
Seiina  Child  and  Elizabeth  Child,  share  and  share  alike,  to  whom 
I  give  and  bequeath  the  same  in  equal  proportions ;  and  in  case 
of  the  death  of  cither,  I  give  the  whole  thereof  to  the  survivor 
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of  them ;  and  in  the  event  of  their  marrying  and  having  chil- 
dren, then  to  the  child  or  children  of  them,  or  the  survivor  of 
tiiem,  if  they  shall  attain  the  age  of  twenty-one  years ;  but  if  not, 
then  among  the  children  of  Paul  Giblett,  share  and  share  alike, 
and  if  only  one  child,  then  the  whole  thereof  to  that  one  child." 
And  the  testator  appointed  Paul  Giblett  and  Benjamin  Brecknell 
executors  of  his  will. 

The  testator  died  in  the  year  1803,  leaving  the  two  daughters 
mentioned  in  the  will  (who  had  then  both  attained  the  age  of 
twenty-one)  surviving  him.  Elizabeth  Child  died  on  the  28th 
of  November,  1824,  without  having  been  married,  and  having 
made  a  will,  by  which  she  gave  the  whole  of  her  property  to  the 
plaintifiF,  Selina  Child,  whom  she  appointed  her  sole  executrix. 
The  plaintiff  proved  the  will  of  her  deceased  sister ;  and  the 
present  bill  was  filed  by  her  against  the  surviving  exec- 
utor and  *the  representatives  of  Brecknell,  the  deceased  [*72] 
executor,  and  against  the  children  of  Paul  Giblett ;  and 
the  (juestion  was,  whether  the  plainliff  was  entitled  to  an  abso- 
lute mterest  in  the  residuary  properly  of  the  testator,  or  only  to 
an  interest  for  life  under  the  testator^s  wiU. 

Mr.  Bickersteth  and  Mr.  Kindersley^  for  the  plaintiff: — Where 
a  testator  gives  a  legacy  to  A.,  and,  m  case  of  tne  death  of  A.,  to 
another  person,  the  authorities  have  settled,  that  he  must  be  un- 
derstood to  mean  the  contingency  of  the  death  of  A.  in  his  life- 
time ;  for  the  death  of  A.,  at  some  time  or  other,  is  an  event 
which  must  happen,  and  cannot  be  taken  to  be  the  event  in  the 
contemplation  of  the  testator.  If  A.  survives  the  testator,  there- 
fore, he  will  take  absolutely ;  and  so,  if  legacies  be  given  to  A. 
and  B.  respectively,  and,  in  case  of  the  death  of  either  of  them, 
the  share  of  the  legatee  dying  to  the  survivor,  if  A.  and  B.  both 
survive  the  testator,  they  will  take  absolutely :  LowfieJd  v.  /Ston«- 
ham,{a)  Hinckley  v.  Simm(m8,{b)  Camhridge  v.  Iiou8,{c^  The 
same  rule  of  construction  was  followed  in  Shde  v.  Milner,{d) 
where  there  was  a  bequest  of  stock  to  A.,  and,  in  case  of  her 
death,  the  stock  was  directed  to  be  equally  divided  among  her 
children.  There  the  court  held,  that  the  words  "  in  case  of  her 
death"  were  to  be  restricted  to  a  dying  in  the  lifetime  of  the  tes- 
tator, and  that  A.,  having  survived  the  testator,  took  absolutely. 

In  this  will  the  testator  first  gives  his  residuary  property  to 
his  two  daughters,  in  words  which  make  them  tenants  m  com- 
mon ;  but  he  proceeds  to  say,  that  "  in  case  of  tl!e  death 
of  either,  he  gives  the  whole  thereof  to  *the  survivor  of    [*78] 
them."    Here  he  must  be  taken  to  mean,  according  to  tiie 

(a)  2  Str.  1261.  (c)  8  Vea.  12. 

(6)  4  Ves.  160. 

{d)  4  Madd.  144;  and  see  Home  ▼.  PUkm^  2  Hylue  ft  Keen,  16. 


7« 


CASES  IN  CHAJSTOERY. 


1834.-<niUdY.  GibleU. 


j^iiily  rule  of  coiastruotion  whieh  gives  a  sensible  meamnff  to  &e 
worcte,  "  in  case  of  the  death  of  either  of  them  in  my  lifetime." 
He  goes  on  to  provide  for  two  other  contingencies,  namely,  theii 
marrying  and  having  children,  and  those  diildren  dying  before 
twenty-one.  These  contingencies  are  plainly  to  be  connected 
with  the  previous  contingency  of  a  dymg  in  the  testator's  life- 
time, and  the  whole  is  to  be  read  as  one  sentence.  Thns,  if  one  * 
of  the  daughters  die  in  the  testator's  lifetime  without  children, 
then  the  whole  is  to  vest  absolutely  in  the  surviving  daughter  at 
the  testator's  decease;  but  if  they  or  either  of  them  die  in  hie 
lifetime,  leaving  children,  then  the  property  is  to  go  to  such  chil- 
dren if  they  attain  twenty-one ;  and  it  is  only  in  the  event  ci 
such  children  not  attaining  twenty-one  that  the  bequest  over  to 
the  children  of  Paul  Giblett  is  to  teke  eflBect.  If  this  be  the  true 
construction  of  the  will,  the  two  daughters  of  the  testator,  being 
unmarried  at  the  testator's  death,  took,  each  of  them,  an  absolute 
interest  in  a  moiety  of  the  residuary  properfrjr,  and  the  executory 
bequest  in  fevor  of  the  children  of  raul  Giblett  could  never  take 
,^ect.  The  deceased  sister  having  bequeathed  to  the  plaintifl 
the  whole  of  her  property,  the  plaintiff  is  now  absolutely  entitled 
to  her  sister's  moiety  of  the  testator's  residuary  property,  as  well 
as  to  her  own. 

Mr.  iSuart  for  the  children  of  Paul  Giblett : — ^It  is  a  forced 
and  unnatural  construction  of  this  will,  to  impute  to  the  testator 
the  intention  of  confining  to  his  own  lifetime  the  provision  he 
has  made  for  the  contingencies  of  his  daughters  marrying  and 
having  children,  who  should  not  live  to  attain  the  age  of  twenty- 
one.  The  testator  plainly  int^ided  to  point  out  the  per- 
[*74]  sons  *to  whom  his  residuary  estate  was  to  go,  whenever 
those  events  should  happen.  The  genersd  rule,  which 
restricts  the  words  "in  case  of  the  death"  of  a  legatee  to  a  dying 
in  the  lifetime  of  the  testator,  ceases  to  be  applicaole,  if  it  appears 
from  other  parts  of  the  will  that  it  is  inconsistent  with  the  inten- 
tion of  the  testator.  In  Lord  Douglas  v.  C!halmer,{a)  where  there 
was  a  bequest  of  the  residue  to  the  use  and  behoof  of  Lady 
Douglas,  and  in  case  of  her  decease,  to  the  use  and  behoof  of  her 
children,  share  and  share  alike,  the  court  held  that  the  words  "in 
case  of  her  decease,"  referred  to  her  decease  at  any  time,  and 
that  consequently.  Lady  Douglas  was  entitled  only  to  an  estate 
£br  life,  the  children  taJdng  a  vested  interest  in  the  capital.  In 
Billings  v.  Sa7ildom,{b)  and  in  Nowlan  v.  Nelligan^(c)  it  was  also 
iheld,  that  to  give  effect  to  the  intention  of  the  testator,  the  words 
"  in  case  .of  the  death  "  must  be  construed,  "  upon,  or  at  the  death" 


(a)  2  Ves.  jtUL  601. 
(6)  1  Bro.  C.  C.  Jf9Z. 


(e)  1  Bro.  0.  0.  489. 
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of  the  legatee.  Now,  in  this  case,  there  can  be  no  doubt  of  the 
intention  of  the  testator ;  he  clearly  intended  to  provide  for  the 
children  of  his  daughters  if  they  should  have  any — ^whether  in 
his  lifetime,  or  at  any  subsequent  period,  is  perfectly  immaterial; 
and  to  give  such  children  an  absolute  interest  in  his  residuary 
property.  It  is  equally  clear,  that  the  testator  intended  to  make 
the  children  of  Paul  (jiblett  the  ultimate  objects  of  his  bounty, 
if  his  daughters  should  have  no  children  that  should  attain  twen- 
ty-one, or,  which  is  the  same  thing,  if  they  should  die  without 
having  been  married;  for  in  either  case,  the  condition  upon 
which  the  executory  bequest  is  to  take  eflBeot  is  equally  answered. 
Jones  V.  WestcombXci)  Murray  v.  Jone8.{b)  These  dispo- 
sitions *of  the  testator's  residuary  property  in  favor  of  [*75] 
grandchildren,  and  ultimately  in  mvor  of  the  children  of 
Paul  Giblett,  are  inconsistent  with  the  intention  of  giving  more 
than  a  life  interest  to  his  daughters. 

Mr.  Bickersteihj  in  reply : — The  testator  having,  by  expressions 
the  legal  effect  of  which  cannot  be  disputed,  directed  a  division, 
in  the  event  which  has  happened,  at  his  death,  the  contingencies 
afterwards  mentioned,  must  be  contingencies  which  were  to  hap- 
pen in  his  lifetime.  This  is  a  more  obvious  and  natural  inter- 
pretation of  the  testator's  intention,  than  the  construction  con- 
tended for  on  the  other  side,  which  is  founded  upon  the  suppo- 
sition, that  th6  testator  meant  to  contradict  himself  and  render 
nugatory  the  provision  he  had  made  for  the  absolute  division  <^ 
his  property  between  his  daughters.  In  Lord  Douglas  v.  Ghut- 
mer^  the  construction  put  by  Lord  Alvanley  upon  the  words  "in 
case  of  her  decease,"  was  inconsistent  with  the  current  of  authori- 
ties, and  with  the  subsequent  case  of  Hinddey  v.  Simmons^  where 
the  same  judge  put  the  usual  construction  upon  the  same  words. 

The  Master  op  the  Rolls  : — ^The  rule  is,  that  where  there 
is  a  bequest  to  two  persons,  and  in  case  of  the  death  of  one  of 
them,  to  the  survivor,  the  words  "in  case  of  the  death"  are  to  be 
restricted  to  the  life  of  the  testator ;  but  the  question  is,  whether 
the  first  expression  used  by  this  testator,  to  which  this  rule 
would  apply,  is  not  qualified  by  the  subsequent  words  of  the 
will.  Tne  testator  cannot  possibly  have  intended  that  the  child- 
ren of  Paul  Giblett  should  take  in  the  event  of  a  marriage  of  his 
daughters,  and  their  death  without  children  in  his  lifetime, 
and  *that  they  should  not  take  in  the  event  of  a  marriage  [*763 
of  his  daughters,  and  their  dying  without  children  after 
his  decease.  That  would  not  be  a  rational  distinction.  I  am  of 
opinion,  therefore,  that  the  general  rule  is  here  qualified  by  the 

(a)  Pr.  in  Ch.  316.  (&)  2  V.  A  B.  313. 
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subsequent  words  used  by  the  testator ;  and  tliat  in  the  event  of 
the  plaintiff  dying  without  children,  or  if  she  should  have  child- 
ren, and  none  of  them  live  to  attain  the  age  of  twenty-one,  the 
children  of  Paul  Giblett  will  be  entitled  to  the  residuary  property 
of  the  testator. 


Clifton-  v,  Cockburn.  ' 

1834:  26th  and  28th  February ;  Ist  and  8th  March. 

Construction  of  a  clause  in  a  marriage  settlement. 

A  court  of  equity  will  not  direct  payments  made  under  a  mistaken  oonatruction  of 
a  doubtful  clause  in  a  settlement  to  be  refunded,  after  many  yearSkOf  acquiescence 
by  all  parties,  and  after  the  death  of  one  of  the  authors  of  the  settlement,  especially 
where  subsequent  &mily  arrangements  have  proceeded  on  the  footing  of  thatoon- 
struction. 

This  was  an  appeal  on  the  part  of  the  defendants  against  the 
decree  of  Sir.  J.  Leach,  Master  of  the  Eolls,  in  so  fer  as  it  was 
not  thereby  declared,  that  Dame  Eliza  Cockbum,  deceased,  was, 
according  to  the  true  construction  of  the  settlement  of  the  1st  of 
January,  1791,  entitled  to  the  interest  which  accrued  due  on  the 
clear  residue  of  the  respective  estates  of  Charles  Rumley  and  Dr. 
Davis,  fix>m  the  date  of  that  settlement  till  the  time  when  the 
plaintiff  came  of  age ;  and  in  so  fer  as  it  was  not  also  thereby  de- 
clared, that  so  much  Camatic  stock  and  money  as  had  been 
transferred  or  paid  to  the  plaintiff  and  his  trustees,  in  respect  of 
the  ^tate  of  Dr.  Davis,  over  and  above  what  they  were  entitled 
to,  according  to  such  construction,  ought  to  be  set  off  against  the 
Carnatic  stock  and  money  to  which  they  were  entitled  in  respect 
of  Major  Burnley's  estate. 

The  questions  discussed  on  the  appeal,  were  principally  two : 
first,  whether  his  Honor  rightly  decided,  that  upon  the  true  con- 
struction of  the  settlement  of  the  1st  of  January,  1791, 
[*77]  *the  plaintiff  was  entitled  to  the  interest  which  had  ac- 
crued due  on  the  clear  residue  of  the  estates  of  Dr.  Davis 
and  Major  Eumley,  during  the  interval  between  the  execution  of 
that  settlement,  and  the  period  of  the  plaintiff's  majority ;  second- 
ly, supposing  his  Honor  s  decision  to  nave  been  erroneous  in  that 
point,  whether  under  the  pecuUar  circumstances  of  the  case,  and 
after  the  death  of  Ladv  Cockbum,  by  whose  directions  the  settle- 
ment had  been  framed,  and  who,  during  the  whole  of  her  subse- 
quent life,  had  recognized  and  acted  upon  the  construction  which 
the  Master  of  the  Eolls  considered  to  be  the  true  one,  the  court 
was  now  at  liberty  to  adopt  and  give  effect  to  a  different  construc- 
tion, bjr  allowing  the  sums,  which,  under  the  common  mistake  of 
all  parties,  had  been  paid  to  the  plaintiff  in  respect  of  the  minority, 
interests,  to  be  deducted  from  the  moneys  which  were  still  owing 
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to  him  in  respect  of  Major  Rumley's  estate,  and  of  which  it  was 
the  object  of  nis  bill  to  obtain  an  account  and  payment 

The  argument  on  the  first  point  consisted  entirely  of  a  critical 
examination  of  the  language  and  provisions  of  the  settlement 
executed  by  L^idy  Cockburn  on  the  1st  of  January,  1791,  in  con- 
templation of  her  marriage  with  Sir  William,  then  Captain  Cock- 
burn.  With  a  view  to  throw  light  upon  the  question  of  con- 
struction, reference  was  made  on  both  sides  to  that  class  of  cases 
in  which  the  court  had  been  called  upon  to  consider  under  what 
circumstances,  and  to  what  extent,  a  pprson  having  only  a  tem- 
porj^ry  or  partial  interest  in  a  fund  had  a  right  to  make  it  effect- 
ual as  against  the  parties  entitled  to  the  capital,  while  the  capital 
itself  remained  unrealized  and  unproductive.  Upon  this  point 
the  following  authorities  were  cited :  Oart/i  v.  Cb<ton,(a) 
Hutclieon  v.  *Jfanmngtan{b)  Oaskell  v.  Harman^ic)  Sit-  [*78] 
v)ell  V.  Bernard,{d)  Wood  v.  Penoyre,{e)  Walker  v.  /Shore,{g) 
Earl  of  Stair  v.  Macgillj{h)  Bernard.  MonUigue^{i)  Taylor  v.  Hib- 
bert^{k)  StoU  v.  Uollmgworih,{l)  Fitzgerald  v.  Jervoice,{m)  Anger- 
stein  V.  Martin^in)  Hewitt  v.  Morris,{o)  Kilmngto?i  v.  Gray^{p) 
Law  V.  Thomp$on,{q)  On  the  second  point  the  following  cases 
were  referrea  to  and  commented  upon:  P-uMen  v.  Ready ^{r\ 
NichoUs  V.  Leeso7i^{s)  Currie  v.  Qoo1d,{t)  Skyriiig  v.  Oreenviood^iu) 
MoBely  V.  Jackson  (not  reported)  before  Sir  J.  Leach,  when  Vice- 
Chancellor,  and  affirmed  by  Lord  Lyndhurst  on  appeal 

The  history  of  the  pecuhar  circumstances  and  tranaactions,  out 
of  which  the  questions  in  the  cause  arose,  is  fully  detailed  in  the 
Lord  Chancellor's  judgment,  where  the  material  passages  in  the 
settlement  are  also  stated. 

Sir  E.  Sudden,  Mr.  Tinney,  and  Mr.  GarraU,  in  support  of  the 
appeal. 

Mr.  Knight,  Mr.  Wigramj  and  Mr.  Bicfiardsj  contra. 

March  8i/i, — The  Lord  Chancellor  delivered  the 
following  judgment : — *Dame  Elizabeth  Cockburn  had     [*79] 
been  twice  married  in  the  East  Indies  before  her  union 
with  Sir  William  Cockburn,  her  surviving  husband,  and  one  of 

(a)  1  Dick.  ISd.  (m)  6  Mad.  26. 

(b)  1  Ves.  jun.  366.  In)  T.  &  R.  232. 

(c)  6  Ves.  159.  (o)  T.  &  R.  241. 

{d)  6  Ves.  620.  (p)  2  Sim.  &  S.  396. 

(e)  13  Vea  325.  {q)  i  Ruas.  92. 

(g)  19  Ves.  387.  (r)  2  Atk.  687. 

(h)  1  BUgh,  (N.  a,)  662.  (s)  3  Atk.  673. 

(t)  1  Mer.  422.  h  2  Mad.  163. 

(k)  IJaa  &  W.  308.  (»)  4  Barn,  ft  0.  281. 
(Q  3  Mad.  IGl. 
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the  defendants  in  this  suit.  By  her  first  husband,  Mr.  G^eo^ge 
Clifton,  she  had  two  children,  frances,  who  died  under  age,  aM 
Charles  Claude,  the  present  plaintiff.  During  her  first  marriage, 
Major  Rumley,  an  intimate  iriend  of  her  fiimily,  deposited  with 
her  a  sealed  packet  upon  his  departure  to  the  war  then  waged 
against  Hyder  Ali;  and,  being  taken  prisoner,  perished,  with 
many  other  gallant  and  unfortunate  men,  in  the  dungeons  of  that 
barbarous  tyrant.  Before  his  death  he  found  means  to  commu- 
nicate, by  writing  to  Mrs.  Clifton,  his  desire  that  she  should  open 
the  packet,  which  she  did,  and  found  it  to  contain  his  wiU,  and 
a  bond  for  31,500  star  pagodas  from  Omdut  ul  Omrah,  then  heir 
apparent  of  the  Nabob  of  Arcot,  and  who  afterwards  succeeded 
his  father.  Wallah  Jah,  upon  the  throne  of  the  Camatic.  The 
bond  was  to  secure  a  debt  from  the  Omrah ;  but  Major  Eumley 
had  taken  the  precaution  of  making  Mrs.  Clifl»n  the  obligee,  as 
he  intended  the  sum  should  be  paid  to  her,  whom  he  also  left 
executrix  and  residuary  legat^  in  his  will.  It  is  admitted,  how- 
ever, that  she  took  a  beneficial  interest  in  the  bond  only  under 
the  will. 

After  the  decease  of  her  first  husband,  she  intermarried  with 
Dr.  Davis,  resident  physician  at  the  court  of  Aroot,  and  who  also 
was  to  j^  considerable  amount  a  creditor  of  the  nabob ;  as,  indeed, 
every  one  appears  speedily  to  have  become  who  got  within  the 
vicinage  of  his  Highness,  described,  and  justly  described,  by  a 
great  orator  of  that  age,(a)  as  a  known  and  established 
[*80]  bond  seller,  *"  keeping  himself  the  largest  bond  ware- 
house in  the  world. 

By  this  second  marriage  there  was  no  family,  and  Mrs.  Davis, 
possessed  of  the  fortune  which  she  derived  under  Major  Rumley's 
vnll,  and  of  that  which  she  took  under  Dr.  Davis'  bequest,  con- 
tracted a  third  marriage,  in  the  beginning  of  the  year  1791,  with 
Captain  (afterwards  Sir  William)  Cockbum,  by  whom  she  had 
several  children. 

Before  she  contracted  this  third  marriage,  Lady  Cockbum  was 
naturally  and  very  laudably  desirous  of  making  a  provision  for 
the  children  of  the  first,  thus  at  once  to  protect  herself  from  im- 
portunity, and  to  secure  them  from  the  effects  of  those  new  affec- 
tibns,  and  possibly  those  partialities,  which  were  about  to  spring 
up.  A  settlement  was  accordingly  executed,  on  the  eve  of  the 
marriage,  (on  New  Year's  day,  1791,)  of  all  her  property  derived 
under  the  wills  of  Major  Rumley  and  Dr.  Davis,  one-half  to  her 
sole  and  separate  use,  and  the  other  half  to  the  two  children,  or 
the  survivor,  to  vest  in  each  respectively  at  majority  or  marriage ; 
and  in  case  of  both  dying  under  age  and  unmarried,  then  to 
Lady  Cockburn's  separate  use,  together  with  the  other  half;  the 
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interest  of  the  cMdren's  moiety,  before  the  principal  vested,  to 
Lady  Cockbum — as  one  party  contends — that  interest  before  the 
time  of  vesting,  as  the  other  party  maintains,  to  be  Lady  Cock- 
bum's  only  in  case  it  should,  during  that  interval,  be  realized 
and  laid  out  pursuant  to  the  directions  of  the  settlement 

At  the  date  of  this  marriage  Mr.  Clifton  was  fourteen  years  of 
age,  and  his  sister  a  year  or  two  younger.  She  diea  before 
Teaching  majority ;  and  the  whole  question  turns  upon 
the  right  to  the  interest  on  the  Arcot  bonds  *(which  [*81] 
formed  the  principal,  if  not  the  only,  property  of  Lady 
Cockbum)  for  the  period  which  elapsed  between  her  third  mar- 
riage and  the  year  1798,  when  the  plaintiff,  Mr.  Clifton,  came  of 
age. 

If  the  money  due  upon  these  bonds  had  been  paid,  or  if  in  any 
way  the  ftmd  which  consisted  of  them  had  been  realized  and  in- 
vested, so  as  to  bear  interest  while  Mr.  Clifton  was  under  age,  no 
question  could  ever  have  arisen,  at  least  upon  the  construction  of 
the  settlement,  for  it  would  then  have  been  admitted  on  all  hands 
that  Lady  Cockburn  had  reserved  to  herself  the  right  to  this' 
interest.  But  many  years  elapsed  before  a  prospect  was  opened 
of  the  bonds  ever  yielding  anything  at  all ;  a  longer  period  in- 
tervened before  any  arrangement  was  made  for  liquidating  the 
debts  which  the  bonds  represented ;  and  it  was  not  till  above 
fifteen  years  after  the  settlement,  and  eight  years  after  Mr.  Clif- 
ton came  of  age,  that  an  arrangement  made  between  the  East 
India  Company  and  the  creditors  of  the  nabob  received  the 
sanction  of  Parliament.  Seven  years  more  elapsed  before  that 
arrangement  led  to  any  adjudication  or  award  by  which  the 
amount  due  to  those  entitlea  under  the  settlement  could  be  ascer- 
tained, and  by  means  of  which  they  could  be  put  in  possession 
of  any  funds  that  were  tangible  or  convertible  into  money.  The 
award  then  made  allotted  to  those  claimants  who  had  established 
their  demands  the  principal  sums  proved  by  them  to  be  due, 
with  interest  on  the  same,  at  diflferent  rates,  down  to  the  year 
1804.  This  principal  and  interest  were  formed  into  one  capital, 
and  stock,  called  Camatic  stock,  equivalent  to  it,  was  allotted ; 
and  interest  fix^m  that  period  (1804)  downwards  to  the  date  of 
the  award  in  the  year  1813,  was  also  awarded  in  money ;  and 
the  stock  was  to  bear  interest  afterwards,  and  to  be  trans- 
ferable. To  Lady  Cockburn  there  was  *in  this  way  [*82] 
awarded,  first,  on  account  of  the  bonds  of  Dr.  Davis, 
74,724?.  Camatic  stock,  and  16,094Z.  sterling  for  interest  since 
the  year  1804;  so  that  the  stock  represented  as  well  the  original 
principal  of  the  debt  as  its  interest  down  to  1804 ;  while  the 
money  represented  the  interest  which  since  the  year  1804  had 
accrued  due  both  upon  that  principal  and  interest.  Afterwards 
the  commissioners  awarded  a  ftirtner  sum  of  45,845?.  Camatic 
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stock  to  her  as  executrix  of  Major  Burnley ;  and  six  years  after, 
a  further  sum  of  7,6912.  like  stock  was  awarded  to  her  in  the 
same  character. 

These  iacts,  as,  indeed,  most  of  those  in  the  cause,  are  undis- 
puted. It  is  equally  an  admitted  feet,  that,  for  many  years  ajEter 
the  award  was  made,  the  stock  thus  received  was  aealt  with  by 
Lady  Cockbum,  under  the  rights  and  powers  of  the  settlement, 
as  if  she  had  only  a  title  to  the  moiety  of  the  principal,  and  to 
the  interest  upon  that  moiety,  from  the  settlement  of  1791  down- 
wards ;  nay,  even  to  the  period  of  her  decease,  which  happened 
in  the  year  1829,  she  took  the  same  view  of  the  matter,  and  uni- 
formly continued  to  act  upon  this  supposition. 

After  that  event  the  terms  of  the  settlement  appear  to  have 
been  more  narrowly  examined ;  and  those  entitled  under  her 
will,  conceiving  that  the  interest  of  the  moiety  settled  upon  Mr. 
Clifton,  from,  the  date  of  the  deed  till  he  attained  majority,  and, 
consequently,  such  portion  of  the  interest  awarded  by  the  com- 
missioners as  corresponded  to  that  interest,  was  reserved  by  Lady 
Cockbum  under  the  settlement,  a  discussion  took  place  batween 
tiie  parties,  at  first,  as  is  usual,  amicable  enough :  but,  as  unfor- 
tunately also  is  wont  to  happen  when  those  tocussions  are  pro- 
tracted, it  became  much  less  friendly.  Eeferees  were  named 
of  the  highest  respectability,  one  of  whom  in  this  court 
[*83]  *  we  all  have  the  happiness  of  knowing,  and  esteem  accord- 
ingly ;  tiae  other  a  distinguished  officer,  friendly  to  the 
femily ;  but  the  parties  did  not  think  proper  to  comply  with 
their  recommendations,  which  never  ripened  into  an  award,  there 
never,  indeed,  having  been  any  formal  submission.  While  I  am 
veiy  fer  from  casting  any  blame  for  this  failure  upon  either  side, 
certainly  not  upon  either  in  an  unequal  share,  I  must  be  allowed 
exceedingly  to  lament  it,  for  the  sake  of  the  whole  family,  respect- 
able in  afi  its  branches.  Nothing,  I  am  persuaded,  could  have 
given  greater  uneasiness  to  the  person  now  removed  fi^m  among 
Siem,  and  who  appears  to  have  so  entirely  engaged  their  affec- 
tions, and  to  have  guided  their  conduct,  tlxan  the  knowledge  that 
their  affairs  were  tms  day,  and  in  this  place,  to  be  gazed  uj)on 
by  strange  eyes,  and  discoursed  of  by  inaifferent  lips ;  and  which 
branch  soever  shall  even  now  show  a  disposition  to  terminate 
these  unfortunate  differences,  may  be  well  assured  of  acting  as 
she  would  have  desired  and  counselled,  and,  I  wiU  add,  com- 
manded. 

When  the  interference  of  common  friends  proved  unavailing, 
and  legal  proceedings  were  instituted,  the  court  before  which  the 
question  was  brought  had  two  things  to  consider ;  first,  the  con- 
struction of  the  settlement,  and,  secondly,  the  proceedings  of  the 
Earties,  and  especially  of  Lady  Cockbum,  after  the  funds  may 
e  said  to  have  been  realized  by  the  award  of  the  commissioners 
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in  1818  ;  and  these  are  the  two  points  which  must  now  be  con 
sidered  here,  when  the  case  is  brought  before  the  court  by  appeal 
from  his  Honor's  decree. 

I.  Upon  the  construction  ,of  the  settlement,  the  question  is, 
whether  or  not  the  interest  of  the  fund  secured  to  the 
children  of  the  first  marriage  is  reserved  to  *Lady  Cock-  [*84] 
burn  during  their  minority.  I  am  of  opinion  that  it  is. 
Differing,  as  I  here  do,  with  the  Master  of  the  Eolls,  I  should  be 
most  reluctant  to  express  an  opinion  contrary  to  his  Honor's,  as 
I  should,  with  great  hesitation  nave  formed  such  an  opinion,  had 
this  been  one  of  those  cases  of  very  involved,  dijficult  and  uncer- 
tain construction,  where  it  is  mipossible  to  pronounce  with  con- 
fidence between  two  rival  interpretations.  But,  in  examining 
this  instrument,  I  can  see  nothing  which  warrants  me  in  consider- 
ing the  meaning  as  unattainable,  or  as  doubtful  in  so  extreme  a 
degree,  whether  I  regard  the  grammatical  construction,  the  con- 
text and  consequences,  or  the  general  intent.  That  it  is  quite 
clear,  or  free  from  doubt,  I  am  as  far  from  asserting ;  indeed,  I 
have  no  right  to  say  so  after  finding  that  two  most  learned  and 
experienced  judges,  whom  I  have  consulted,  came  to  opposite 
conclusions  upon  a. consideration  of  the  instrument.  This  differ- 
ence of  opinion,  and  the  unhesitating  judgment  of  the  court  below 
in  favor  of  the  construction  from  wmch  I  dissent,  would  justify 
me  in  leaving  this  branch  of  the  case  undecided,  as  it  is  not 
necessary  to  support  the  general  opinion  to  which  I  have  come. 
Certainly  it  entitles  the  court  to  pronounce,  that  the  construction 
is  by  no  means  free  from  difficultv  and  doubt.  But  I  think  I  am 
bound  to  give  my  own  view  of  tne  construction,  because  I  have 
a  strong  opinion  upon  it,  and  the  parties  are  entitled  to  know 
what  the  court  thinks  of  the  whole  case. 

We  may  begin  by  putting  ourselves  in  the  situation  of  the 

SBitj  makmg  the  settlement — a  safe  and  convenient  mode  of 
ealing  with  all  questions  of  construction.  Lady  Cockburn 
being  about  to  marry  again,  and  being  desirous  of  providing  for 
the  two  children  of  her  former  marriage,  who  were  wholly  de- 
pendent upon  her,  perceived  of  course,  that  she  and  her 
new  husband  *must  maintain  and  educate  them  during  [*8o] 
the  remaining  portion  of  their  infency.  She  reckoned 
upon  having  a  family  by  her  contemplated  union,  and  was  re- 
solved to  give  those  two  children  provisions  independent  of  her- 
self and  her  husband.  She  knew  that  her  only  property  consisted 
of  bonds  from  the  nabob,  and  that  those  were  by  no  means  likely 
speedily  to  be  paid.  Nothing  could  be  more  natural  for  one  in 
such  circumstances,  with  this  knowledge,  and  with  these  views 
and  expectations,  than  to  settle  a  portion  of  her  property  upon 
the  two  children,  so  that  they  might  receive  it  at  their  majority 
or  marriage ;  but  only  giving  them  the  capital,  and  reserving  to 
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herself  the  interest  during  the  intervening  period  before  they 
should  be  entitled  to  their  shares.  There  was  no  reason  for 
giving  them  that  interest ;  and  there  was  tbis  additional  reason 
for  reserving  it  until  they  should  become  entitled  to  the  principal 
by  being  of  age  or  settled  in  life,  that  the  expenses  of  their 
maintenance  were  to  &11  upon  her  new  establishment  during  the 
interval.  Let  us  now  see  whether  this  is  not  exactly  what  the 
instrument  has  provided. 

The  fund  is  vested  in  trustees  in  trust  for  herself  till  tbe  mar- 
riage, "  and  from  and  immediately  after  the  solemnization  there- 
of, to  collect  and  receive  the  said  property  and  every  part  there- 
of." This  is  the  primary  and  fundamental  direction,  and  then 
follow  the  others:  The  trustees  are  "to  invest  the  same  (tbat  is, 
the  whole  property)  in  funds  or  bonds  of  the  East  India  Com- 
pany, if  realizisd  in  India ;  in  the  stocks,  if  realized  in  England, 
or  in  such  other  securities  as  Lady  Cockbum  stall  direct  f  and 
to  pay  and  apply  "  the  interest  of  one-half  thereof  to  Lady 
Cockbum,  or  ner  attorney  or  assign,  xmtil  the  children  respect- 
ively attain  the  age  of  twenty-one  or  be  married,"  at  which  time 
such  moiety  "  of  the  said  trust  property"  shall  be  paid  to 
[*86]  the  children,  or  *the  survivor  of  tnem ;  and  if  both  be 
dead,  then  to  Lady  Cockbum. 

That  this  clause  is  sufficient  to  carry  the  meaning  adverted  to 
can  hardly  be  doubted.  It  takes  the  distinction  between  the 
property  or  capital  which  is  to  vest  at  twenty-one  or  marriage, 
and  the  interest  before  it  vests,  which  it  reserves  to  Lady  Cock- 
burn.  Whether  interest  shall  actually  have  been  received  or 
not  cannot  signify,  any  more  than  whether  the  principal  shall 
have  been  received  or  not.  Although  the  principal  remains 
outstanding  when  the  period  of  vesting  arrives,  tlie  children  have 
a  right  to  receive  it  wnenever  the  trustees  shall  get  it  in.  It  is 
theirs  from  that  time.  In  like  manner,  although  the  interest  be 
not  received  before  the  time  of  vesting,  the  momer  has  a  right  to 
it  whenever  tbe  trustees  shall  receive  its  arrears.  It  is  hers  up 
to  that  time. 

But  not  only  are  the  words  sufficient  to  bear  this,  the  natural 
meaning,  and  to  express  this,  the  plain  and  natural  intention  ol 
the  maker ;  I  consider  to  be  an  obvious,  perhaps  the  most  ob- 
vious sense  of  the  words,  taken  grammatically,  and  with  a  view 
to  their  collocation.  The  subject  matter  of  the  whole  clause  is 
"  the  property  and  every  part  thereof"  and  this  is  the  first  and 
governing  antecedent.  I  irst,  it  is  to  be  got  in  immediately ; 
next,  when  got  in,  it  is  to  be  invested  in  securities;  and  then  the 
interest  of  one-half  of  it,  while  the  children  are  under  age  and 
unmarried,  is  to  be  paid  to  the  mother,  and  the  principal  of  that 
half  to  the  children  when  of  age  or  married.  The  interest  ol 
what?    The  principal  of  what?    Clearly,  of  the  property  and 
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every  part  thereof— of  that  capital  which  the  whole  clause  is 
dealing  with,  and  directinff  to  be  called  in,  invested,  dis- 
tributed--oallcd  in  immemately,  invested  *in  securities,  [*87] 
distributed  in  moieties.  The  opposite  construction  is  not 
even  the  more  grammatical,  to  compensate  for  its  being  in  so 
many  other  respects  objectionable.  It  makes  the  words  "  one- 
half  thereof"  refer  to  me  last  antecedent;  that  is,  not  to  "the 
said  property,"  as  first  mentioned,  and  "  the  same"  as  afterwards 
stated  by  way  of  reference,  but  to  the  funds  and  securities  in 
which  it  shall  have  been  invested.  But  though  it  is  sufficiently 
correct  to  speak  of  the  interest  of  the  property,  it  is  not  so  ac- 
curate to  speak  of  the  interest  of  government  funds,  or  mort- 
gages, or  securities.  One  may  speak  of  the  interest  of  money  or 
property  lent  on  mortgage  or  security,  or  invested  in  the  funds, 
out  not  of  the  interest  of  those  fonds  or  securities ;  and  it, 
is  remarkable  that  of  the  four  kinds  of  investment  set  forth 
there  is  only  one,  in  bonds,  to  which  the  expression  "  interest 
thereof"  can  be  applied  with  strict  accuracy.  To  be  strictly 
correct,  then,  these  words  must  be  taken  to  mean,  the  interest  ol 
the  property  vested  in  the  funds  or  securities.  But  have  we 
any  right,  when  going  upon  the  mere  literal  construction,  to  add 
such  words?  I^  for  the  sake  of  verbal  accuracy,  we  must  im- 
port the  general  antecedent  "  property"  into  the  iJody  of  the  last 
antecedent,  that  member  of  the  clause  which  mentions  ftmds, 
why  are  we  not  to  take  that  general  antecedent  itself  as  the  one 
referred  to  by  the  words  in  question,  "interest  thereof;"  and 
then  it  is  gratuitous  to  mix  up  that  antecedent  with  the  part 
relating  to  investment?  This  becomes  still  clearer  when  we 
observe  that  the  expression  is,  "  interest  of  one-half  thereof." 
Plainly  that  cannot  mean  literally  one-half  of  the  government 
funds  or  securities,  without  more. 

It  appears,  indeed,  as  great  a  strain  upon  the  words  as  upon 
the  sense,  to  adopt  the  interpretation  which  would  con- 
nect the  gift  or  distribution  with  the  manner  *and  time  [*88] 
of  investment,  merely  because  that  happens  to  be  the  sub- 
ject of  the  clause  nearest  in  place.  Tne  capital  is  the  subject — 
it  is  the  subject  of  all  the  provisions  in  the  clause,  the  tiling  to 
be  realized  in  the  first,  invested  in  the  second,  distributed  quocud 
principal  and  interest  in  the  third.  It  seems  a  violent  and  ca- 
pricious construction,  which  would  raise  the  direction  for  invest- 
ment into  a  primary  object,  and  losing  sight  of  the  thing  in- 
vested, would  turn  aside  and  begin  dealing  with  the  security  in 
which  the  investment  was  to  be  made. 

Further,  the  consequences  of  this  construction  are  in  no  slight 
degree  startling ;  they  are  such  as  cannot  rationally  be  supposed 
to  nave  been  in  contemplation.  It  would  follow  that  the  mter- 
est  during  minority  would  go  different  ways,  and  belong  to  dif- 
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ferent  parties,  according  to  the  course  of  events  or  of  conduct 
wLiicli  might  retard  or  accelerate  the  realizing  of  the  fdnd.  That 
interest  would  belong  to  the  child  or  to  the  mother,  not  accord- 
ing as  the  duration  of  life  or  of  celibacy  might  regulate,  which 
is  the  only  contingency  designated  in  the  instrument,  but  ac- 
cording as  the  debtor  was  more  or  less  solvent,  the  trustees 
more  or  less  diligent,  or  the  creditors  more  or  less  fortunate  in 
obtaining  payment.  If  the  nabob  could  pay  in  three  years^ 
Lady  Cockburn  would  receive  four  years'  interest,  (on  the  plain- 
tiff's surviving  and  marrying  after  twenty-one,  the  event  that 
has  happened ;)  but  if  the  prince  deferred  payment  for  six  yearSy 
she  would  get  but  one  year's  interest ;  and  if  he  did  not  pay 
within  seven  years,  she  would  get  none  at  alL  Yet  all  the 
while  interest  was  accruing  due,  mough  not  paid ;  and  the  deed 
which  provides  for  its  being  allotted  to  the  mother, at  any  rate 
and  by  both  constructions  in  a  certain  event,  in  no  event 
[*89]  provides  for  that  interest  being  given  to  the  ^children, 
1  et  we  are  here  asked  to  supply  such  a  provision. 
Again,  if  the  trustees  are  so  active  as  to  realize  the  debt  and  in- 
vest it  in  securities  speedily,  the  mother  gets  the  interest ;  if 
thev  are  supine,  and  do  not  effect  an  investment,  it  goes  to  the 
children.  N^ay,  if  they  sue  the  nabob  and  obtain  a  judgment 
for  the  principal,  it  will  depend  upon  the  state  of  business  in  the 
courts  where  the  proceeding  is  had,  and  their  swiftness  in  giving 
redress,  and  it  may  be  in  the  Court  of  Error  where  the  judg- 
ment is  brought  under  review,  whether  the  one  party  or  the 
other  shall  be  entitled  to  the  fund  in  question.  But  if  the  debt 
is  paid  during  the  minority,  and  with  interest  due  for  any  part 
of  that  minority,  who  can  doubt  that  this  interest  goes  to  the 
mother  ?  Ana  yet  it  is  not  interest  arising  from  the  property 
vested  in  the  funds  or  other  securities.  So  that  here  the  con- 
struction contended  for  on  the  supposed  literal  meaning  of  the 
words  and  their  collocation  fails  entirely.  To  follow  that  out  in 
the  case  now  put,  we  are  reduced  to  the  violent  conclusion  that 
if  the  nabob  paid  principal  and  interest  up  to  the  last  year  of 
the  minority,  and  the  trustees  had  receivea  it  before  that  year 
expired,  they  could  not  pay  it  to  the  mother,  who  has  expressly 
reserved  it,  and  this  in  the  face  of  the  direction  to  pay  and  ap- 
ply it  to  her,  merely  because  they  received  the  interest  from  the 
original  debtor,  and  not  from  obligors  in  new  securities. 

Again,  suppose  it  had  been  found  expedient  for  the  creditors 
(a  very  possible  case)  to  give  the  nabob  time,  observe  the  posi 
tion  of  tne  trustees.  If  they  are  asked  by  the  royal  debtor  to  let 
him  pay  the  whole  ten  years  hence,  with  interest  up  to  the  day 
of  payment,  they  cannot  accede  to  the  request,  which  may  be 
most  advantageous  for  all  the  parties  beneficially  interested,  be- 
cause these  will  gain  in  very  different  degrees,  and  the  one 
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*will  profit  at  the  other's  expense;  the  mother  will  lose,    [*90] 
and  the  children  gain  the  minority  interest.    But,  if  they 
give  anything  less  than  seven  year's  time,  then  that  interest  will 
go  to  the  mottier. 

I  have  put  the  cases  of  the  principal  being  paid  with,  and 
without  interest,  and  being  paid  oefore  and  after  majoritv.  But 
what  if  the  interest  is  paid  without  the  principal — a  kind,  of  bar- 
gain or  compromise  not  irreconcilable  with  the  character  of  a 
princely  debtor,  and  a  debt  carrying  interest  upon  the  oriental 
scale  ?  There  really  seems  no  possibility  of  giving  this  interest 
for  the  period  of  minority  to  the  children,  for  there  are  no  words 
which  can  be  so  tortured  as  to  include  it.  All  the  parties  claim 
in  respect  of  the  debts ;  and  whatever  is  taken  for  the  debts, 
would  go  to  the  children,  quoad  one  moiety ;  but  the  interest 
for  the  period  of  minority  is  reserved  to  the  mother,  and  thus,  in 
the  supposed  case  of  compromise,  there  would  be  no  principal 
which  the  composition  could  accompany  so  as  to  go  to  the  child- 
ren. 

The  context  Arows  some  doubt  upon  this  construction,  as  far 
as  the  use  of  the  word  ^* eventual"  goes.  The  expression  occurs 
thrice ;  and  the  two  first  uses  of  it  seem,  in  some  inconsiderable 
degree,  to  favcwr  the  opposite  construction ;  but  the  third  time  it 
is  so  used  as  Exceedingly  to  support  the  interpretation  to  which 
I  incline. 

The  clause,  however,  which  seems  expressly  to  provide  for  the 
case  of  postponed  payment,  throws  a  very  strong  light  upon  the 
whole- argument  A  power  of  disposition  by  deed  or  will,  is  re- 
served to  Lady  Cockburn  over  "all  or  any  part  of  the  said  prop- 
erty, as  well  before  such  property  shall  have  been  realized  as 
after."  Now,  if  it  be  said,  that  tms  only  gives  her  the 
power  of  disposing  *before  it  is  realized,  that  would  go  [*91] 
mr  in  favor  of  our  construction,  because  there  is  no  possi- 
bility of  distinguishing  between  principal  and  interest,  property 
clearly  meaning  here  whatever  portion  of  the  whole  is  reservecl 
to  her  by  the  deed ;  and  the  preceding  part  had,  in  express 
terms,  placed  the  minority  interest  under  her  sole  control.  But 
the  part  which  immediately  follows,  is  still  stronger ;  for  it  refers 
to  tne  period  at  which  her  disposition  shall  be  binding  on  the 
trustees — "that  any  disposition  of  the  property,  or  any  part  or 
parts  thereof,  under,  her  hand,  &c,,  sliall  be  binding  on  tne  said 
trustees,  as  well  before  such  property  shall  be  received  by  them, 
as  at  any  time  after  they  shall  nave  been  in  possession  of  the 
same."  She  is,  therefore,  invested  with  the  power  of  directing, 
before  they  get  it  in,  what  they  shall  do  with  it  after  they  receive 
it.  Suppose  she  made  an  appointment  five  years  before  the 
child's  majority,  by  this  clause,  the  trustees  are  bound  in  terms 
to  obey  tmit  direction,  after  they  receive  the  minority  interest, 
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and  at  whateyer  time.  The  opposite  ooDstruction  involves  this 
inconsistent  and  contradictory  conclusion,  that  her  appointment 
would  only  be  binding  on  the  trustees,  provided  they  got  in  the 
interest  within  five  years;  although  the  clause  contemplating 
postponement  is  quite  general,  and  refers  to  no  period  of  realiz- 
mg,  or  rather  indeed  is  framed  upon  a  supposition  of  long  post- 
ponement; with  which  view,  and  upon  which  recital,  it  pro- 
ceeds to  provide  for  filling  up  the  place  of  such  trustees  as  should 
quit  Asia  and  return  to  meir  native  country  before  the  property 
could  be  realized. 

This  leads  to  a  remark  upon  the  argument  drawn  from  the 
desperate  state  of  the  debt,  and  the  prospect  of  its  being  received 
late,  if  at  all.  Evidence  was  given  at  length  by  the  paintiff  to 
prove  this  fact ;  but  it  appears  to  me  rather  to  oppose 
[*92]  than  to  aid  his  construction.  *Lady  Cockbum  certainly 
supposed  that  she  was  settling  a  fund  of  some  vklue ;  if 
she  thought  it  worth  nothing,  why  make  it  the  subject  of  an 
elaborate  arrangement?  The  interest  as  well  as  the  capital  is 
dealt  with.  But  to  be  sure,  the  whole  complexion  of  the  case 
on  the  evidence,  as  well  as  of  the  deed,  construe  it  how  we  may 
in  the  disputed  part,  shows  that  no  immediate  payment  could  he 
expected.  At  some  time  or  other,  it  was  looked  to  as  a  provi- 
sion of  some  value,  according  as  the  chance  of  the  nabob's  treasury 
being  solvent  was  deemed  more  or  less  probable ;  but  the  expec- 
tation, though  cherished,  was  remote.  Even  in  those  days,  wnen 
the  revenues  of  the  easterli  kingdoms  were  so  lavishly  squan- 
dered, those  days  happily  gone,  never  to  return,  when  Oriental 
munificence  and  European  profusion,  vied  with  each  other  in 
depolating  both  parts  of  the  empire — even  then  the  day  of  a  pos- 
sible  payment,  whether  of  principal  or  interest,  was  assumed  to 
be  distant,  and  the  infitncy  of  the  children  could  only  last  seven 
or  eight  years.  Was  there,  then,  no  meaninff  at  all  in  the  pro- 
vision which  reserved  the  interest  during  tnat  period  to  the 
mother's  sole  and  separate  use  ?  They  who  contend  that  she 
was  only  to  have  it  if  tiie  fund  should  be  realized  during  those 
few  years,  surely  defeat  their  own  argument,  when  they  prove 
that  the  authors  of  the  deed  did  not  expect  to  call  in  the  fund 
until  afler  those  years  had  elapsed. 

Of  the  other  armiments  in  support  of  the  construction  which  I 
favor  I  shall  add  out  one.  The  maintenance  and  education  of 
the  children,  is  imdertaken  by  Lady  Cockbum  at  all  events.  Is 
it  not  reasonable  to  suppose,  that  the  interest  of  the  fund  belong- 
ing to  those  children,  while  thrown  upon  her  care,  is  riven  to 
her  in  consideration  of  the  charge  thus  undertaken  ?  And  is  it 
not  very  unreasonable  to  hold  that  she  intended  to  make 
[*98]  *the  charge  certain  and  inevitable,  and  the  fund  for  de- 
fraying it,  or  replacing  the  charge  if  borne  and  advanced 
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in  the  first  instance,  uncertain  and  contingent  ?  That  Ahe  should 
take  the  interest  at  all  events,  and  whensoever  received,  upon 
undertaking  at  all  events  the  expense  of  their  maintenance, 
is  intelligibla  That,  undertaking  the  charge,  she  should  pro- 
vide a  fund  for  defraying  it,  or  for  compensation,  which  mnd 
should  be  hers  or  the  children's,  according  to  accidents  and  cir- 
cumstances beyond  her  control,  and  wholly  unconnected  with 
the  expenditure  or  its  objects,  appears  in  no  small  degree  diffi- 
cult to  oelieve  or  comprehend. 

The  authority  of  decided  cases  is  seldom  calculated  to  throw 
much  light  upon  (]^uestions  of  construction,  so  special  in  the  cir> 
cumstances  in  which  they  arise  and  by  which  they  are  sur- 
rounded as  the  present  We  may,  however,  sometimes  gather 
from  them  a  few  hints  or  analogies,  or  approximations  to  a  prin- 
ciple, llutcheon  v.  Maniitngton^  decided  by  Lord  Thurlow,(a) 
and  still  more  Silwell  v.  Bemard^ib)  on  which  Lord  Eldon  ap- 
pears to  have  bestowed  great  pains,  and  which  he  decided  after 
taking  the  lonff  vacation  to  consider  it,  as  fer  as  they  go,  support 
the  view  which  I  have  taken  of  the  present  instrument  In  the 
former,  Lord  Thurlow  appears  to  have  held  that,  with  reference 
to  the  vesting  of  a  right,  or  the  party  in  whom  it  should  vest, 
nothing  can  depend  upon  the  dispatch,  or  slQwness,  or  caprice  of 
trustees  in  making  an  investment  or  a  sale,  in  the  case  of  a  direc- 
tion given  to  them  which  they  can  at  any  time  fulfil.  The  lat- 
ter also  was  the  case  of  a  direction  to  sell  with  all  convenient 
epeed.  But  in  Kilvington  v.  Cfray,{c)  the  direction  was 
to  purchase  on  certain  *terms,  and  m  a  given  county ;  [*94] 
ana  the  present  Master  of  the  Rolls,  then  Vioe-Chancel- 
lor,  there  held  that  this  did  not  differ  from  SUwell  v.  Bernard; 
and  he  gave  the  tenant  for  life  the  interest  from  a  year  after  the 
testator's  death. 

I  have  weighed  this  settlement,  and  have  given  my  opinion 
plainly  upon  its  construction,  not  expressing  greater  doubt  than 
I  feel  on  it  But  it  would  be  most  unbecoming  to  say,  that  I  or 
any  one  can  consider  the  point  as  involved  in  no  difficulty.  It 
is  enough  to  know  that  others,  to  whose  opinion  the  greatest  de- 
ference is  due,  regarded  it  in  a  different  light ;  enough  that  his 
Honor,  in  the  court  below,  held  a  confident  opinion  of  an  oppo- 
site kind.  That  it  is  of  doubtful  import,  therefore,  that  it  is  of 
difficult  interpretation,  must  be  assumed  from  the  fiwjt.  That  the 
makers  of  the  deed  themselves  imposed  upon  it  a  meaning  con- 
trary to  that  which  I  am  giving  it — ^that  tney  acted  on  that  con- 
struction which  I  am  treating  as  a  misconstruction — ^that  they 
knew  of  none  other,  living  and  dying,  and  making  all  their  fiimily 
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airangements  tipon  the  footing  of  it,  is  undeimble:  and  thk  is 
the  next  and  most  important  light  in  which  the  c-ase  pre^^enls 
itself  to  our  liew. 

II.  Lady  Cockbum  survived  her  marriagie  thirty-nine  years ; 
and  while  it  is  contendei^l^  on  the  one  liand  (and  it  was  so  ar^ed 
belo^- )  that  a  construction  acterl  on  for  so  lonti  a  {period  of  time 
cannot  now  be  disturbed,  it  is  on  the  other,  deniccl  that  any  such 
lapse  of  time  can  he  alleged,  beeanse  nothing  was  done  till  the 
year  1813.  I  am  of  opinion,  howeverj  that  the  former  of  these 
pactions  is  much  more  near  the  truth  than  the  latter.  Indeed, 
from  the  nature  of  the  transactionsj  nothing  was  likely  to  be  done 

until  the  funds  were  realizeil,  or  about  to  become  tangi- 
[*95]     ble.     During  the  earlier  ]^>eriod,  while  the  *amount  was 

as  uncertain  as  the  ttme  of  payment-,  there  was  no  likeli- 
hood of  the  fand  being  dealt  with"  either  in  the  family  or  with 
strangers.  As  soon  as  the  uncertainty  ceased,  the  very  month 
after  the  award,  the  deed  of  Augost,  1813,  was  executed!  Other 
arrangements  were  afterwards  made  respecting  the  fund,  down 
to  within  a  few  years  of  Lady  Cockburn's  death ;  so  that  we  are 
warranted  in  saying^  with  the  Master  of  tlie  Rolls,  that  for  nearly 
forty  years  she,  and  those,  who  advised  her,  actecl  iipon  tlie  sup- 
position that  the  interest  during  minority  belonged  to  the  ehil* 
dren^  in  tlie  case  which  arose  of  t]ie  funds  not  being  realized  be- 
fore the  time  of  vesting.  Some  question  may  be  made  as  to  the 
first  seven  years;  but  that  would  only  have  the  eftoet  of  making 
the  term  of  acting  upon  this  construction  ihirtj"-t\vo  instead  of 
thirty -nine  years. 

The  first  awards  made  by  the  commissioners  on  the  9th  of 
July,  1813,  were  upon  the  two  branches  of  Lady  Coekburn^s 
claim,  as  executrix  of  Dr.  Davis,  On  the  12th  of  Au^^ist,  in  the 
same  year^  a  deed  was  executed  by  her,  with  Sir  William  Cock- 
bum^s  concurrence,  wherein,  afterreciting  the  settlement  of  1791, 
and  the  aivard  of  the  cornmLssioners,  Lady  Cockburn,  in  order 
to  give  Mr,  Clifton  the  benefit  of  the  settlement,  as  far  as  she 
safely  could ^  ^^ith  reference  to  jxissible  claims  upon  Dr.  Davis' 
estate,  covenants  to  transfer  the  whole  stock  awardesd  by  the 
CO  nun  issi  oners,  (except  a  trifling  sum  dne  to  herself)  into  the 
joint  names  of  Sir  WdUam,  heraelf,  and  Sir.  Clifton's  trustees,  on 
trust  to  pay  half  the  yearly  interest  to  herself,  anri  the  other  half 
to  Mr.  Clifion,  for  six  years,  and  at  the  end  of  that  period  to 
transfer  the  whole  to  the  trustees  of  the  settlement  of  179 L  She 
also  gives  him  half  the  sum  awarded  for  interest  since  1804,  that 
sum  representing  the  interest  on  the  minority  interest  as  well  as 

on  the  rest. 
[*96]         *Here,  then,  is  a  distinct  recognition  of  Mr.  Clifton's 

right  to  the  minority  interest^  and  an  actual  transfer  to 
him  of  tlie  interest  of  that 'minority  interest  during  six  years, 
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which  he  recjeived  for  the  six  years  accordingly*  and  in  the 
year  1819,  a  deed  poll  was  executed  by  Lady  Cockourn  and  Sir 
William,  whereby  the  capital  stock  was  divided  into  two  equal 
parts,  and  one  transferred  to  Mr.  Clifton,  his  trustees,  and  parties 
to  whom  he  had  pledged  it. 

In  December  of  the  same  year,  (181S,)  the  further  award  of 
46,846Z.  Carnatic  stock  was  made  in  Lady  CocKbum's  favor,  as 
executrix  of  Major  Rumley ;  but,  in  consequence  of  outstanding 
claims  on  the  major's  estate  which  remained  to  be  liquidated,  no 
settlement  was  come  to  with  Mr.  Clifton,  concerning  this  sum, 
until  the  year  1819.  In  that  year  it  was  agreed,  that  both  Lady 
Gockbum  and  Mr.  Clifton  should  receive  from  the  last-mentioned 
sum  of  stock  yearly  payments  of  580i.  each,  being  equal  moieties 
of  the  interest  which  it  was  deemed  safe  to  appropriate,  having 
regard  to  the  claims  upon  the  estate :  no  doubt  was  started  with 
respect  to  the  interest  during  the  minority  and  its  accumulations 
belonging  to  Mr.  Cliflion ;  and  on  the  footing  of  this  arrangement 
Mr.  Clifton  gave  Sir  W.  Cockbum  a  bond  of  indemnity,  in  case 
of  those  claims  exceeding  the  reserve  thus  kept,  to  meet  them. 

In  August,  1819,  the  further  award  of  7,591i.  stock,  on  ac- 
count of  Major  Rimiley's  bonds,  was  made  to  Lady  Cockbum. 
But  though  some  loan  transactions  have  since  taken  place  be- 
tween Mr.  Clifton  and  Sir  Wm.  Cockbum,  no  deed  or  agreement 
appears  to  have  been  executed  upon  this  last  payment  being 
inade,  nor  any  fiirther  settlement  as  to  the  stock  received  under 
Major  Rumley's  will. 

♦Throughout  the  whole  of  the  transactions  which  took  [*97] 
place  during  Lady  Cockbum's  life,  the  same  assumption 
always  prevailed,  that  Mr.  Clifton  was  entitled  to  one-half  of  the 
minority  interest,  whether  it  came  from  Major  Rumley's  or  ft*om 
Dr.  Davis'  estate,  and  as  well  in  those  transactions  in  which 
both  parties  concurred,  as  in  matters  necessarily  confined  to  Lady 
Cockbum,  or  to  Lady  Cockburn  and  the  family  of  her  third  hus- 
band. Thus,  in  the  year  1817,  she  made  her  will,  and  distri- 
buted by  it  her  whole  proijerty  among  the  Copkbums ;  but  she 
expressly  states,  that  "having  provided  for  her  son,  Charies  Clif- 
ton, durmg  her  life,  she  has  now  nothing  to  leave  him  and  his 
dear  children,  but  her  blessing  and  prayers."  Nor  could  .any- 
thing be  more  just ;  for  the  settlement,  as  she  understood  it,  and 
as  she  had  acted  upon  it,  gave  him  one-half  the  fortune  she  pos- 
sessed at  her  last  marriage,  with  all  the  interest  accruing  uj)on  it 
at  the  time  when  it  was  reduced  into  possession ;  it  gave  him  as 
much  as  Sir  William  Cockbum  and  all  her  second  femily  to- 
gether. So  in  the  year  1826  she  executed  her  power  of  appoint- 
ment by  a  deed  of  which  much  has  been  said  in  the  course  of 
this  cause ;  and  she  appointed,  or  professed  to  appoint,  her  whole 
personal  estate.    But  it  is  clear,  as  well  from  the  deed  itself,  as 
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from  all  the  evidence  in  the  cause,  that  she  proceeded  upon  no 
supposition  of  the  minority  interest  having  been  reserved  to  her 
in  the  event  which  had  nappened  of  the  fund  being  realized 
after  Mr.  Clifton  had  attainea  majority.  This  deed,  it  is  tnie, 
contains  errors  of  calculation  and  of  fact,  hardly  conceivable  in  a 
person  apparently  so  accurate  in  all  business  transactions.  Thus 
It  sets  out  with  stating  that  a  power  of  naming  new  trustees  in 
the  settlement  of  1791  had  been  reserved  to  Sir  William  Cock- 
bum  and  herself,  which  is  quite  contrary  to  the  fact ;  and  it 
states  the  stock  in  which  her  fortune  had  become  invested  as 

83,000/.,  whereas  its  amount,  on  her  own  assumption 
[*98]     with  *respect  to  the  bond  for  81,600  pagodas,  is  no  more 

than  80,o02i.  But  the  assumption  which  it  makes  re- 
specting the  bond  may  be  taken  either  as  founded  on  an  error  in 
law,  or  in  feet ;  it  can  make  no  difference  in  the  conclusion  to 
which  we  must  come  upon  this  instrument. 

When  Mr.  Clifton  comes  forward  to  claim  his  rights  under  the 
settlement,  and  alleges  that  whatever  these  may  have  been  ac- 
cording to  its  legal  construction,  Lady  Cockbum  had  concluded 
herself  and  parties  claiming  under  her,  fix)m  setting  up  that  con- 
struction upon  one  point  by  the  deeds  of  1813  and  1819,  which 
transferred  to  him  his  share  according  to  one  construction  of  the 
original  instrument,  he  has  a  clear  title  to  assert  his  rights  under 
that  settlement,  a^inst  any  construction  which  she  may  havo 
given  it  upon  another  point  in  a  deed  long  subsequent,  and  to 
which  he  was  not  a  party.  It  is  said,  that  u  she  maiie  a  mistake 
of  construction  in  his  fevor  as  to  Dr.  Davis'  fimds  in  1813  and 
1819,  with  respect  to  the  minority  interest,  those  who  claim 
under  the  settlement  of  1826  have  a  right  to  take  what  she  there 

fives  them,  at  his  expense,  by  an  opposite  mistake  of  law  against 
im.  But  independently  of  the  consideration  that  the  mistake 
in  his  favor  was  clearly  one  of  construction,  and  that  the  mis 
take  against  him  respecting  the  capacity  in  which  she  took  the 
bond  for  31,500  pagodas  much  more  resembles  a  mistake  of  fact, 
it  is  to  be  observed  that  supposing  the  two  cases  were  exactly 

{)arallel,  and  that  she  had  first  paid  him  money  through  error  in 
aw,  and  had  afterwards,  also  through  error  in  law,  paid  away 
mon^y  which  belonged  to  him,  nothing  can  be  more  clear  than 
his  right  to  recover  the  latter  money,  without  being  called  upon 
to  refund  the  former.    She,  or  those  who  represent  ner, 
[*99]    cannot  set  off  a  payment  made  to  him  *against  his  de- 
mand of  what  is  his  right,  unless  she  or  they  could  re- 
cover from  him  what  had  been  so  overpaid.     Now  I  am  of  opin- 
ion, upon  all  principle  and  all  authority,  that  the  payment  made 
to  him  in  respect  of  minority  interest  could  not  have  been  recov- 
ered by  her. 
I  do  not  feel  it  necessary  to  argue,  upon  the  present  question, 
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the  distinction  between  payment  .made  in  en^or  of  law  and  in 
error  of  fact.  The  distinction,  it  may.be.  observed,  is  somewhat 
more  easy  to  lay  down  in  general  terms  •than  to  follow  out  in 
particular  cases,  even  as  regards  the  applicatfoa  of  the  rule,  ad- 
mitting it  to  be  a  correct  one ;  and  i  think. I -could,  without 
much  difficulty,  put  cases  in  which  a  court  of  •jn^IpQ,  but  espe- 
cially a  court  of  equity,  would  find  it  an  extremely  .hid^  matter  to 
hold  by  the  rule,  and  refuse  to  relieve  against  an  error  rf*  law. 

At  any  rate,  there  can  be  no  reason  to  find  fiiult  with -the  cases 
where  equity  has  relieved,  notwithstanding  the  distinction  ;•  fbr 
in  truth  they  lie  on  the  very  border  of  the  two  kinds  of  eitor, 
and  are  rather  to  be  classed  among  instances  of  error  in  fact  than 
in  law,  even  where  there  are  no  circumstances  of  circumvention 
or  fraud,  as  there  clearly  were  in  some  of  them.  Thus,  Ptisey 
V.  De$houverie(a)  was  a  release  to  her  brother,  by  a  sister,  of  her 
orphanage  part  according  to  the  custom  of  London,  for  a  fourth 
of  its  value ;  and  it  was  strongly  argued  that  she  had  not  been 
informed  of  the  amount  she  was  giving  up.  Broderich  v.  Brod- 
erick{b)  was  a  case  of  plain  &aud ;  a  retease  by  an  heir  at  law  to 
a  devisee  of  all  his  rignts  for  100  guineas,  on  a  recital  that  a  will 
had  been  duly  attested  when  it  was  not,  the  court  ex- 
pressly deciding  on  the  ground  of  suppremo  veri  *from  [*100] 
the  heir,  and  suggestiofaUt  in  the  recital.  Cocking  v. 
PraU(c)  was  a  mixed  case  of  influence  and  mistake ;  the  influ- 
ence being  that  of  which  this  court  is  peculiarly  jealous,  where 
a  p£u*ent  takes  advantage  of  a  child  just  come  dr  age.  Bamsden 
V.  HyU(yn{d)  cpnsisted  much  rather  of  mistake  or  ignorance-  of 
material  fact,  than  error  in  law ;  and  Bingham  v.  Bingham{e)  was 
a  case  of  certainly  a  very  startling  nature ;  for  a  person  had  sold 
another  an  estate  which,  in  truth,  belonged  to  the  purchaser. 

But  the  present  case  does  not  call  for  any  such  argument.  It 
is  to  be  regarded  as  an  acting  for  a  long  course  of  years  upon  a 
given  construction  of  a  clause  in  a  settlement,  the  clause  admit- 
ting  of  two  interpretations,  and  fex  from  absolutely  clear  and 
certain  in  its  import ;  the  party  putting  the  construction  being 
the  maker  of  the  settlement^  the  other  parties  the  members  of  the 
settler's  family ;  the  transactions  in  the  course  of  which  the  con- 
struction was  acted  upoji  ^eing  domestic  arrangements  entirely. 
It  is  unnecessary  to  cite  authorities  to  show  how  strongly  the 
court  always  leans  in  support  of  family  arrangements,  and  how 
reluctantly  it  will  disturb  them.  Nor  is  it  necessary  to  go  so  far 
as  was  done  in  Cory  v.  Cory,{g)  where  a  compromise  made  under 
the  influence  of  intoxication  was  supported  oy  Lord  Hardwicke, 
as  tending  to  settle  family  differences;  or  m  the  older  cases^ 

(a)  3  P.  Wms.  315.  (d)  2  Vee.  sen.  305. 

(b)  1  P.  Wma.  239.  (e)  1  Ves.  sen.  126. 

(c)  1  Ve&  Ben.  400.  ig)  i  Ves.  sen.  19. 
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•  •  •  • 

where  parental  influenceV/ifrcitJtly  exerted,  was  held  insufficient 
to  set  aside  what  wai'doiie  under  such  pressure.    The  more 

moderate  .y^^.bf  the  subject,  taken  in  later  instances, 
[*101]     such  a»*l^j»tley  v.  Stocldey^{a)  is  enough  to  bear  out  *the 

onljif  proposition  I  have  any  occasion  here  to  maintain, 
that  a  conjSlacuTitkTn  far  from  being  plainly  and  grossly  erroneous, 
imposed  lipop  a  clause  in  a  family  settlement,  ought  not,  if  acted 
on  by  ftae  ftiakers  of  that  settlement,  to  be  disturbed  by  this  court 
af^.'^beif  decease. 

;*..H<ftKing  can  tend  more  strongly  than  Lady  Cockbum's  will  to 
/5i6w  that  she  acted  throughout  upon  one  view  of  Mr.  Clifton's 
•  lights,  and  that  had  she  entertained  a  different  view,  her  course, 
in  disposing  of  her  property,  might  have  been  diflferent.  She 
says  that  she  leaves  him  nothing,  because  she  had  provided  for 
him  in  her  lifetime.  This  was  upon  the  supposition  that  he  was 
to  have  the  minority  interest  with  its  accumulations.  If  she  had 
known  that  he  was,  by  the  more  accurate  construction,  to  have 
so  much  less,  say  10,O0W.  or  12,000/.  less,  how  can  we  tell  that 
she  would  not  have  said,  ^*  He  shall  have  it  notwithstanding? 
True,  it  was  not  received  while  he  was  on  our  hands,  true  that 
we  struggled  to  maintain  him  when  we  had  no  help  from  this 
source  of  supply ;  but,  now  that  the  struggle  is  over,  he  shall 
have  it  nevertneless."  How  can  any  one  undertake  to  say  that, 
but  for  her  firmly  believing  it  was  his  by  settlement,  she  would 
not  have  made  it  his  by  her  will ;  that,  if  she  had  known  it  was 
her  own  by  right  she  would  not  have  diflix)sed  of  it  in  his  favor  ? 
Who  shall  say  that,  if  the  erroneous  or  doubtftd  construction  on 
which  she  had  acted  had  been  explained  to  her,  she  would  not 
immediat-ely  have  set  all  right  by  another  instrument  giving  him 
what  she  now  found  he  was  not  entitled  to  ? 

This  view  of  the  subject  appears  to  have  struck  the  Master  of 

the  Eolls  very  forcibly — ^a  circumstance  which  I  mention 
[*102]     the  rather  because  it  shows  that  *his  Honor  had  well 

considered  the  case  in  both  its  branches ;  and  that  he 
was  quit«  prepared  to  decide  it  upon  the  second  ground,  had  he 
not  conceived  that  the  construction  which  he  put  upon  the  set- 
tlement precluded  the  necessity  of  going  further  into  the  argu- 
ment. 

If  it  be  said  that  Mr.  Clifton  in  this  case  is  a  volunteer,  and 
that  in  the  deeds  of  1813  and  1819  he  was  not  a  party  taking  an 
interest,  under  a  misconception  of  rights,  for  a  valuable  considera- 
tion, inasmuch  as  the  settlement  of  1791  was  voluntary  as  re- 
garded him ;  it  must  at  once  be  admitted  to  be  so.  Iiie  con- 
sideration of  marriage  in  that  settlement  certainly  did  not  extend 
to  him,  the  child  of  a  former  marriage.    He  took  under  that,  and 

(a)  1  y.  ft  B.  26. 
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imder  the  subsequent  and  consequential  deeds  as  a  volunteer, 
unless  in  so  far  as  his  agreeing  to  the  postponement  and  his 
giving  the  bond  of  indemnity  cpnstituted  a  consideration.  But 
he  was  no  more  a  volunteer  than  those  with  whom  he  is  now  in 
conflict.  They,  too,  take  from  the  bounty  of  Lady  Coekburu 
the  same  settlor,  and  she  might  have  executed  the  power  of  ap- 

Sdntment  which  she  reserved  under  the  settlement  in  &vor  of 
r.  Clifton,  as  well  as  of  Sir  William  Cockburn,  or  the  children 
of  the  third  marriage,  or  to  the  exclusion  of  all  her  children  of 
the  first,  as  well  as  of  the  last  In  this  respect  the  parties  stand 
upon  the  self  same  footing ;  and  they  who  now  contest  his  right 
with  Mr.  Clifton  are,  as  his  Honor  observed,  not  Lady  Cock- 
burn,  or  any  one  representing  her,  but  the  other  objects  of  her 
benevolence.  That  she  contemplated  throughout  the  possibility 
of  his  having  much  more  thaita  distributive  share  of  her  prop« 
erty  is  manifest.  By  the  settlement  she  gives  him  his  sister's 
share  in  the  event  which  has  actually  happened  of  her  prede- 
cease, and  she  thus  provided  for  a  case  m  which  he 
♦should  have  as  much  of  the  capital  as  herself  her  hus-  [*103] 
band,  and  all  the  issue  of  her  contemplated  marriage 
together  could  possibly  ever  take. 

I  have  no  hesitation  in  affirming  the  decree  of  the  Master  of 
the  Eolls ;  and  in  so  doing,  it  becomes  me  again  to  express  my 
concern  that  all  the  parties  did  not  agree  to  the  recommendation 
of  the  common  friends  to  whom  I  wffl  not  say  they  referred  their 
claims,  but  to  whom  they  resorted  for  counsel  and  assistance. 
Where  such  advice  failed,  it  is  possible  they  may  not  take  any 
that  I  can  offer.  I  shall,  thearefore,  close  my  observations  upon 
the  case,  by  adding  that  I  see  nothing  on  either  side  which  calls 
for  any  expression  whatever  of  blame ;  and  that  this  decree  be 
affirmed. 


*LOBD  POETARLINGTON  V.  SoUI*BY.  [*104] 

1834:  24th  March;  15tb  April. 

Injaaction  to  restrain  the  defendants  fipom  soing  in  Ireland  upon  a  bill  of  exchange 

given  by  the  plaintiff  for  a  gambling  debt,  iinder  the  circumstances  continued. 
Jcurifidiction  of  the  Court  of  Chancery  to  staj  the  proceedings  of  parties  m  foreign 

courts. 

Mr.  Rolfe  moved  that  an  injunction  granted  by  the  Vice- 
Chancellor,  whereby  the  defendants  were  reslarained  from  suing 
in  Ireland  upon  the  bill  of  exchange  in  the  pleadings  mentioned, 
might  be  dissolved. 

77ie  Solicitor' Oeiieral  (Sir  C,  Pepys)  and  Mr.  Bagshawe,  for  the 
plaintiff,  opposed  the  motion. 
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The  groundfi  on  which  the  application  was  supported  on  the 
one  side,  and  resisted  on  the  other,  are  fully  stated  in  the  judg- 
ment 


April  15 A. — ^The  Lord  Chancellor  : — This  was  a  motion  to 
dissolve  an  injunction,  granted  to  restrain  the  defendants  from 
suing  in  Ireland  upon  a  bill  of  exchange  for  1,000Z.  accepted  by 
the  plaintiff,  payable  to  a  person  of  the  name  of  Aldridge,  by 
whom  it  was  mdorsed  and  passed  away  to  Mr.  Brook,  a  retail 
dealer  in  wines,  and  by  him  to  the  defendants. 

The  ground  of  the  injunction  is,  that  the  bill  was  given  by 
Lord  Portarlington  for  money  lost  at  play. 

Messrs.  Soulby  are  respectable  wine  merchants,  who  had  pre- 
viously had  dealings  with  Mr.  Brook.  In  1831,  Mr.  Brook, 
having  occasion  for  a  loan  of  moiey,.  applied  to  them,  and  pro- 

e>sed  to  them  to  discount  the  bill  in  question,  and 
essrs.  Soulby  thereupon  advanced  him  *700Z.,  Brook 
agreeing  to  take  SOOt  worth  of  wine  to  make  up  the  re- 
sidue, and  at  the  same  time  giving  his  own  acceptance  for  the 
sum  so  advanced.  The  wine  never  was  delivered,  except  to  the 
value  of  about  88?. 

Now,  upon  this  part  of  the  transaction,  it  may  be  remarked, 
that  a  party  obtaining  the  loan  of  money,  and  not  merely  giving 
a  securitv  for  repayment  of  the  sum  advanced  to  him,  but  giv- 
ing another  security  to  the  amount  of  nearly  half  as  much  more, 
and  then  taking  goods  and  not  money  to  that  whole  amount, 
especially  when  he  does  not  put  his  own  name  on  the  back  of 
the  bill,  affords,  prima  facie^  dk  proof  of  his  embarrassment— of 
the  person  so  raising  money  being  put  to  shifts,  and  even  of  his 
having  some  knowledge,  which  he  withholds,  of  the  origin  of  the 
security.  This  ought  to  excite  suspicion,  and  to  cause  inquiry ; 
nor  can  any  one  doubt  that  Messrs.  Soulby ^p  prudent  men, 
must  have  questioned  Mr.  Brook  as  to  how  he  came  into  posses- 
sion of  the  bill  bearing  Lord  Portarlington's  name  upon  it. 

But,  although  there  is  sufficient  ground  for  holding  that  the 
bill  was  taken  in  circumstances  which  were  calculated  to  raise 
suspicion,  and  ou^ht  to  have  occasioned  inquiry,  still  there  is  no 
necessity  for  proving  such  a  case,  much  less  for  showing  that  the 
defendants  knew  of  the  illegal  consideration,  in  order  to  sustain 
the  injunction.  The  fact  of  the  illegality  of  the  consideration  is 
distinctly  alleged,  with  the  circumstances  of  the  gambling  trans- 
action ;  and  to  this  allegation,  supported  by  the  plaintiff  s  oath, 
no  contradiction  whatever  is  given  in  the  answer ;  nor  do  the 
defendants,  who  rely  on  their  affidavit,  as  the  answer  has  been 
excepted  to,  and  the  exceptions  allowed,  aver  anything  but 
their  own  ignorance,  and  their  belief  of  their  father's  ignorance 
of  the  origin  of  the  bill ;  and  they  produce  no  affidavit  at  all 
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♦from  Brook,  a  cixcumstance  of  itself  nearly  decisive,  [*106] 
both  that  the  case  made  by  the  bill  is  true,  and  that  Brook 
was  aware  of  the  fact.  Nothing  else  can  account  for  his  not 
joining  in  an  affidavit  to  answer  that  of  the  plaintiff,  his  interest 
oeinff  clearly  identical  with  Messrs.  Soulby's.  It  is  further  to 
be  observed,  that  the  defendants  show  by  their  affidavit,  that 
they  have  been  in  correspondence  with  Aldridge,  and  yet  they 
do  not  swear  that  thev  are  now  ignorant  of  the  illegal  considera- 
tion, or  of  Aldridge  keeping  a  gaming-house,  but  only  that  they 
knew  it  not  in  the  year  1831,  when  mej  took  the  bill. 

The  case,  therefore,  is  reduced  to  this.  An  illegal  consider- 
ation distinctly  stated,  and  not  denied,  with  several  circimi- 
stances  leading  to  the  belief,  that  the  defendants  now  know  such 
to  have  been  the  origin  of  the  bill ;  and  several  circumstances 
also  showing  that  it  was  taken  by  their  late  partner  under  sus- 
picion, and  yet  without  inquiry. 

It  is,  then,  impossible  to  doubt  that  the  injunction  was  well 
granted,  and  the  whole  question  would  be  free  from  difficult,  but 
ror  one  peculiarity  in  the  case, — ^the  action  is  brought  in  Ireland, 
and  the  interposition  of  this  court  is  sought  to  stop  proceedings 
there.  That  this  is  an  unusual  proceeding  must  be  admitted, 
but  I  do  not  see  any  ground  for  questioning  the  competency  of  it. 

Soon  after  the  restoration,  and  when  this,  like  every  other 
branch  of  the  court's  jurisdiction  was,  if  not  in  its  infancy,  at 
least  far  from  that  maturity  which  it  attained  under  the  illustri- 
ons  series  of  chancellors,  the  Nottinghams  and  Macclesfields,  the 
parents  of  e(juity,  the  point  received  a  good  deal  of  consideration 
m  a  case  which  came  before  Lord  Clarendon,  and  which 
is  reported  ^shortly  in  Freeman's  reports,  and  somewhat  [*107] 
more  fiilly  in  Chancery  Cases,  under  the  name  of  Love  v. 
JBaker,{a)  In  Love  v.  Baker^  it  appears  that  one  only  of  several 
parties  who  had  begun  proceedings  in  the  court  of  teghorn,  was 
resident  within  the  jurisdiction  here,  and  the  court  allowed  the 
subpoena  to  be  served  on  him,  and  that  this  should  be  good  ser- 
vice on  the  rest.  So  far,  there  seems  to  have  been  very  little 
scruple  in  extending  the  jurisdiction.  Lord  Clarendon  refused 
the  injunction  to  restrain  those  proceedings  at  Leghorn,  after  ad- 
vising with  the  other  judges;  but  the  report  ad&,  "«ed  qnceere, 
for  all  the  bar  was  of  anomer  opinion ; "  and  it  is  said,  that  when 
the  argument  against  issuing  it  was  used,  that  this  court  had  no 
authority  to  bind  a  foreign  court,  the  answer  was  given,  that  the 
injunction  was  not  directed  to  the  foreign  court,  but  to  the  party 
within  the  jurisdiction  here.  A  very  sound  answer,  as  it  appears 
to  me ;  for  the  same  argument  might  apply  to  a  court  within  this 
country,  which  no  order  of  this  court  ever  affects  to  bind,  our 

(a)  2  Freem.  125*  1  Ch.  Ca.  67. 
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orders  being  oialy  pointed  at  the  parties  to  restrain  them  from 
proceeding. 

Accordingly,  this  case  of  Love  v.  Baker^  has  not  been  recog- 
nized or  followed  in  later  times.  Two  instances  are  mentioned, 
in  Mr.  Hargrave's  collection,  of  the  jurisdiction  being  recognized ; 
and  in  the  case  of  Wharton  v.  May^{a)  which  underwent  so  much 
discussion,  part  of  the  decree  was  to  restrain  the  defendants  firom 
entering  up  any  judgment,  or  carrying  on  any  action,  in  what  is 
called  **the  Court  of  Great  Session  in  Scotland,"  meaning,  of 

course,  the  Court  of  Se^ion. 
[*108]  *I  have  directed  a  search  to  be  made  for  precedents, 
in  case  the  jurisdiction  had  been  exercised  in  any  instan- 
ces which  have  not  been  reported ;  and  one  has  been  tound  di- 
rectly in  point.  It  is  the  case  of  Caviphell  v.  Houlditch,  in  1820, 
where  Lord  Eldon  ordered  an  injunction  to  restrain  the  defend- 
ant from  further  proceeding  in  an  action  which  he  had  com- 
menced before  the  Court  of  Session  in  Scotland.  From  the  note 
which  his  lordship  himself  wrote  upon  the  petition,  requiring  a 
further  affidavit,  and  from  his  refusing  the  injunction  to  the  ex- 
tent prayed,  it  is  clear  that  he  paid  particular  attention  to  it. 
This  precedent,  therefore,  is  of  very  high  authority. 

In  truth,  nothing  can  be  more  unfounded  than  the  doubts  of 
the  jurisdiction.  That  is  grounded,  like  all  other  jurisdiction  of 
the  court,  not  upon  any  pretension  to  the  exercise  of  judicial  and 
administrative  rights  abroad,  but  on  the  circumstance  of  the 
person  of  the  party  on  whom  this  order  is  made  being  within 
the  power  of  the  court.  If  the  court  can  command  him  to  bring 
home  goods  from  abroad,  or  to  assign  chattel  interests,  or  to  con- 
vey real  property  locally  situate  abroad ;  if,  for  instance,  as  in 
Penn  v.  L<Trd  Bcutlmore^(p)  it  can  decree  the  performance  of  an 
agreement,  touching  the  boundary  of  a  province  in  North  Amer- 
ica ;  or,  as  in  the  case  of  Toller  v.  Carier€t^{c)  can  foreclose  a  mort- 
gage in  the  isle  of  Sark,  one  of  the  channel  islands;  in  precisely 
the  like  manner  it  can  restrain  the  party  being  within  the  limits 
of  its  jurisdiction  from  doing  anything  abroad,  whether  the  thing 
forbidden  be  a  conveyance  or  other  act  in  pais^  or  the  instituting 

or  prosecution  of  an  action  in  a  foreign  court. 
[*109]  *It  is  upon  these  grounds,  I  must  add,  and  these  pre- 
cedents, that  I  choose  to  rest  the  jurisdiction,  and  not 
upon  certain  others  of  a  very  doubtful  nature,  such  as  the  power 
assumed  in  the  year  1682,  in  Arglasse  v.  Miischamp,{a)  and 
again  by  Lord  Macclesfield  in  the  year  1724  in  Fryer  v.  Ber- 

(a)  5  Vee.  71.  See  also  Kennedy  v.  Earl  of  CassUlis,  2  Swans.  313;  Bushbyy. 
MuTiday^  6  Mad.  297 ;  Harrison  v.  Gumeyj  2  J.  &  W.  563 ;  Beauchamp  \.  Marquis  of 
Huntley,  Jac.  546. 

(6)  1  Ves.  sen.  444.  (d)  1  Vera.  76. 

(c)  2  Vera.  494. 
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nard^{(i)  of  grantiiig  a  sequestration  against  the  estates  of  a  de« 
fendant  situated  in  Ireland,  The  reasons  given  by  that  great 
judge  in  the  latter  case,  plainly  show  that  he  went  upon  a  ground 
which  would  now  be  untenaole,  viz,,  what  he  terms  the  super- 
intendent power  of  the  courts  in  this  country  over  those  in  ire- 
land  ;  and  indeed  he  supports  his  order  by  expresslv  referring  to 
the  right  then  claimed  oy  the  King's  Bench  in  England  to  re- 
verse the  judgments  of  the  King's  Bench  in  Ireland.  This  pre- 
tension, however,  has  long  ago  been  abandoned,  and  has  in- 
deed been  discontinued  by  parliamentary  interposition ;  and  the 
power  of  enforcing  in  Ireland  judgments  pronounced  here,  and 
vice  versQj  is  at  the  present  time  the  subject  of  legislative  con- 
sideration. 

As  to  the  argument  that  the  courts  of  equity  in  Ireland  can, 
if  applied  to,  restrain  the  action,  the  same  consideration  would 
prevent  an  injunction  from  ever  issuing  to  stay  proceedings  in 
this  country ;  for  it  might  be  said  that  the  Court  of  Exchequer 
has  the  power  of  restraining,  and,  therefore,  there  needs  no  in- 
terposition of  the  Court  of  Cnancerv.  It  suffices  to  say  that  the 
court  in  which  the  action  is  brougnt  is  a  court  of  conmion  law, 
and  has  no  jurisdiction  as  such  to  stop  the  proceeding  upon  the 
ground  now  set  forth. 

I  am,  therefore,  of  opinion,  that  this  injunction  was  well 
issued,  and  that  it  must  be  continued,  and  that  this  motion  must 
be  refused  with  costs. 

(a)  2  p.  Wms.  261. 


*JosLiN  V.  Hammond.  [*110] 

Rolls. — 1834:  30th  Januaiy. 

A  teetator  gavo  his  whole  property  to  his  wife,  apon  eonditbn  that  she  should  pay 
an  annuity  of  130/.  to  his  mother  during  her  life,  and  after  tbe  death  of  his  wife 
to  be  equally  divided  between  those  of  his  children  who  should  sunuvo  her,  share 
and  share  aUke.  All  the  testator's  children  died  in  the  lifetime  of  his  widow,  who 
married  again,  and  died  leaving  her  husband  surviving  her;  Held,  upon  her  death, 
tiiat  in  the  events  which  had  happened,  the  testator's  property  was  undisix)8ed  ot, 
and  that  tbe  next  of  kin,  and  not  the  second  husband  in  riglit  of  his  wife,  Avere 
entitled  to  it. 

The  will  of  the  testator,  John  Brooks,  as  far  as  related  to  the 
question  in  the  cause,  was  in  the  following  words :  "  I  give  and 
bequeath  to  my  dear  wife,  Mary  Ann  Brooks  (whom  I  appoint 
my  executrix),  the  whole  of  my  property  ^lierever  it  may  be 
invested,  or  in  whatever  channels  it  may  lie,  on  condition  of  pay- 
ing my  dear  mother,  Sarah  Brooks,  130if.  per  annum  during  ner, 
the  aforesaid  Sarah  Brooks',  life.     At  the  death  of  my  dear 

Vol.  m.  tt 
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wife,  Mary  Ann  Brooks,  the  whole  of  the  property  to  be  equally 
divided  among  those  of  my  children  wno  may  survive  her, 
share  and  share  alike.  I  do  likewise  particularly  desire  that  the 
whole  of  the  property  may  be  laid  out  legally  in  mortgages  on 
land,  and  may  so  remain.  Should  my  afore-named  dear  wife 
marry  again,  each  of  my  children  on  arriving  at  the  age  of 
twenty-four  shall  be  paid  400L  Should  she  not  marry  agaro,  I 
leave  them  implicitly  to  her  kind  and  indulgent  care."  And 
the  testator  appointed  his  wife,  Ann  Brooks,  David  Eobinson 
and  Thomas  Kidlev,  executors  of  his  will. 

The  testator  died  in  the  year  1812,  leaving  his  widow,  Mary- 
Ann  Brooks,  and  one  child,  Mary  Ann,  surviving  him ;  and  his 
will  was  proved  by  the  executors  named  therein.  A  posthu- 
mous child,  Edward  Brooks,  was  afterwards  born,  who  aied  in 
early  infancy,  leaving  his  mother  and  sister  his  next  of  kin. 

Mary  Aim  Brooks,  the  younger,  intermarried  with- the  plain- 
tiflF,  Henry  Joslin,  and  died  in  the  jear  1831,  imder  the 
[*111]  *age  of  twenty -four,  in  the  lifetime  of  her  mother, 
without  issue. 

The  testator's  widow  intermarried  with  the  defendant,  William 
Hammond,  and  died  in  the  year  1832,  and  the  testator's  mother 
died  in  the  year  1829. 

The  question  in  the  cause  was,  whether  the  defendant  Ham- 
mond was,  in  right  of  his  deceased  wife,  entitled  absolutely  to 
the  whole  property  of  the  testator,  or  whether  the  testator,  in  the 
events  which  had  happened,  was  to  be  considered  as  having  died 
intestate. 

Mr.  Bickersteihj  Mr.  Pemberton  and  Mr.  Torriano,  for  the  re- 
presentative of  the  deceased  children  of  the  testator,  argued  that 
upon  the  whole  context  of  the  will,  it  was  clearly  the  intention 
of  the  testator  to  confine  his  wife's  interest  to  an  mterest  for  life; 
and  that  as  he  had  made  no  provision  for  the  contingency  of  the 
children  dying  in  her  lifetime,  there  was  an  intestacy  m  the  events 
which  had  happened,  and  the  testator's  property  was  consequently 
divisible  in  equal  third  parts  between  the  representatives  of  the 
testator's  two  children  and  widow  respectively. 

Mr.  Treslove  and  Mr.  Martin^  for  the  defendant  Hammond : — 
This  testator  gives,  in  the  first  instance,  to  his  wife  the  whole  of 
his  property,  wheresoever  it  may  be  invested,  and  in  whatever 
channels  it  may  lie,  subject  to  the  payment  of  an  annuitv  of 
130/.  a  year  to  his  mother.  There  can  be  no  doubt  that  it^  the 
will  had  stopped  there,  the  wife  would  have  taken  an  absolute 
interest  subject  to  the  annuity.  But  that  interest  is  subsequently 
cut  down  to  an  interest  for  life  in  certain  contingencies 
[*112]     *which  have  not  happened.     The  absolute  interest, 
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therefore,  remains,  and  the  defendant  Hammond,  in  right  of 
his  wife,  is  entitled  to  it.  In  Sturgess  v.  Pearson{a)  where  there 
was  a  gift  to  all  the  children,  or  such  of  them  as  should  be 
living  at  the  wife's  death,  and  all  the  children  died  in  the  life- 
time of  the  mother,  the  court  held  that  as  a  gift  to  all  the  chil- 
dren was,  by  the  alternative  form  of  the  expression,  defeated 
Hpon  the  contingency  of  there  being  some  of  the  children  living 
at  the  mother's  death,  and  thatcontingency  did  not  happen,  thepri- 
maiy  expression  giving  vested  interests  to  the  children  took  effect 
Smiiher  v,  WiUock^i^)  was  determined  upon  a  similar  principle. 

The  Master  op  the  Eolls  : — ^It  appears  to  me  that,  upon 
the  whole  context  of  this  will,  it  was  the  intention  of  the  testa- 
tor that  in  no  event  the  wife  should  have  other  than  a  life  estate. 
If  at  h^  death  a  child  or  children  survived  her,  they  were  to 
take  the  property  between  them ;  but  he  has  not  provided  for 
the  case  of  afi  the  children  dying  during  the  life  of  his  wife,  and 
that  event  having  hs^pened,  he  has  so  far  died  intestate.  It  is 
not  a  probable  intention  to  be  imputed  to  the  testator  that,  if 
his  children  died  in  the  lifetime  of  nis  wife  leaving  families,  his 
widow  on  her  second  marriage  should  enjoy  the  whole  property. 

<a)  4  MAdd.  411.  (b)  9  VecL  233. 


*HUNTER  V.   ATKINa  [*113] 

BOLI&--1832:  22d  and  23d  July.  L.  C— 1834:  lltb,  12th,  13th,  14th  and  24th 
February. 

Gift  by  deed,  subject  to  a  power  of  appointment  by  the  donor;  from  a  person  up- 
wards of  ninety  years  of  age  to  a  oonfidential  agent,  who  had  for  many  years  been 
in  habits  of  friendship  with  tlie  donor,  without  the  intervention  of  a  disinterested 
third  person,  the  soUcitor  who  drew  the  deed  being  the  solicitor  of  the  person 
who  took  the  benefit  under  it,  declared  void  at  the  Rolls  j  but  BupjKjrted,  under 
all  the  circumstances,  upon  appeal. 

The  bill  was  filed  by  Elizabeth  Hunter,  the  widow  and  ad- 
ministratrix, with  the  .will  annexed,  of  Admiral  Lauchlan  Hunt- 
er, deceased,  against  John  Atkins,  John  Pelly  Atkins,  and  John 
Roberts,  for  the  purpose  of  setting  aside  a  deed  which,  it  was  al- 
leged, the  defenaants  had  fraudulently  procured  to  be  executed 
by  the  lat«  Admiral  Hunter. 

The  bill  stated,  that  the  late  Admiral  Lauchlan  Hunter  was 
placed  on  the  list  of  superannuated  rear-admirals  of  his  Majesty^s 
navy  in  the  year  1808,  when  he  was  76  years  of  age,  and  that 
he  continued  on  such  list  till  his  death,  which  happened  in  the 
month  of  August,  1880.  That  having  no  children  of  his  own, 
about  twenty  years  before  his  death  he  took  Elizabeth  Orby 
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Hunter,  a  niece  of  the  plaintiflE^  to  live  with  him  and  the  plaintiff 
and  that  Elizabeth  Orby  Hunter  from  that  time  continued  to 
reside  with  him  and  the  plaintiff,  and  was  treated  and  passed  in 
the  world  as  their  adopted  daughter.  That  before  Admiral 
Hunter  was  placed  on  the  list  of  superannuated  rear-admirals,  he 
received  a  severe  injury  on  the  head  from  a  cannon  ball,  which 
at  times  rendered  him  liable  to  fits  of  mental  derangement,  and 
that  such  fits  increased  in  frequency  and  violence  during  the  Jast 
twelve  years  of  his  life ;  and  that  when  he  was  so  affected  he 
had  a  violent  antipathy  and  dislike  to  the  plaintiff  and  Elizabeth 
OrJ>y  Hunter,  to  whom  at  other  times  he  was  strongly  attached, 
and  that  during  such  periods  he  would  frequently  leave  his  home 

for  several  aays,  till  the  influence  of  the  fit  was  over, 
[*114]     when  he  would  return  *and  resume  his  ordinary  mode 

of  life.  That  during  the  latter  period  of  his  •life  his 
mind  and  intellects  were  so  we^ik  and  imbecile,  that,  even  when 
he  was  not  laboring  under  such  temporary  fits  of  mental  de* 
rangement,  he  was  almost  childish,  ana  wholly  incapable  of  \m* 
derstanding  or  transacting  business. 

The  bill  then  stated,  that  for  many  years  previous  to  the  year 
1811,  Admiral  Hunter  had  employed  the  defendant,  John  At- 
kins, as  his  agent  and  banker ;  and  that  John  Atkins  having,  in 
the  year  1811,  taken  his  son,  John  Pcily  Atkins,  into  partner- 
ship with  him.  Admiral  Hunter  employed  the  defendants,  John 
Atkins  and  John  Pelly  Atkins,  as  his  agents  and  bankers,  from 
the  date  of  such  partnership  to  the  time  of  his  death.  That  the 
half-pay  of  Admiral  Hunter,  which  amounted,  in  the  first  in- 
stance, to  the  annual  sum  of  400L  and  was  afterwards  increased 
to  456/^  was,  with  the  exception  of  the  periods  therein  mentioned, 
received  by  John  Atkins,  or  by  the  firm  of  Atkins  &  Son ;  and 
that  in  the  year  1809,  when  Admiral  Hunter  was  making  ar- 
rangements for  removing  to  Yarmouth,  where,  in  the  following 
year,  he  went  to  reside,  he  executed  a  power  of  attorney  to  the 
defendants,  John  Atkins  and  John  Pelly  Atkins,  to  receive  a 
sum  of  105/.  long  annuities,  possessed  by  him,  and  also  to  sell  all 
or  anv  part  of  such  long  annuities ;  that  by  virtue  of  such  pow 
ers,  AtKins  &  Son  sold  38/.  out  of  t  e  10^/.  long  annuities,  and 
placed  the  produce  of  sale  to  the  credit  of  Admiral  Hunter's  ac- 
count, and  that  they  continued  during  the  life  of  Admiral  Hunter 
to  receive  the  dividends  of  the  remaining  67/.  long  annuities ; 
and  that  during  the  whole  period  from  1811  till  the  time  of  Ad- 
miral Hunter's  death,  there  was  a  running  account  between  Ad- 
miral Hunter  and  the  defendants,  Atkins  &  Son,  as  his  bankers 

and  agents.  That  Admiral  Hunter  reposed  the  greatest 
[*115]     *confidence  in  John  Atkins,  and  was  in  the  habit  of 

consulting  him  in  all  his  affairs;  that  the  influence 
which  John  Atkins  had  acquired  over  the  mind  of  Admiral 
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Huoter,  increafied  greatly  during  tlie  latter  years  of  the  admiral's 
lifi^,  when  hia  mind  was  imbecile ;  and  that  Admiral  Hunter,  for 
some  years  before  his  death,  was  implicitly  guided  by  John  At- 
kins, not  only  in  matters  relating  to  liis  pecuniary  affairs,  but  in 
all  other  matters. 

The  bill  proceeded  to  state,  that  in  May,  1828,  Admiral  Hunt- 
er, accompanied  by  the  plaintiff  and  Elizabeth  Orby  Hunter, 
came  up  to  London  from  i  armouth,  where  they  were  then  resi- 
ding. That  a  few  weeks  after  their  arrival  in  London,  Admiral 
Hunter  was  attacked  by  one  of  his  occasional  fits  of  temporary 
derangement,  and  that  he  then  insisted  upon  the  plaintiff  and 
Elizabeth  O-  Hunter  returning  to  Yarmouth,  and  leaving  him  in 
London  alone.  That  on  the  plaintiff  endeavoring  to  persuade 
Admiral  Hunter  to  return  to  Yarmouth,  or  to  permit  the  plain- 
tiff to  remain  with  him  in  London,  the  admi  nil's  violence  was 
greatly  increased,  and  the  plaintiff  accordingly  yielded  to  hia 
wishes,  and  returned,  together  with  E.  O.  Hunter,  to  Yarmouth, 
in  July,  1823,  leaving  the  admiral  in  the  care  of  a  confidential 
servant,  and  recommending  him  to  the  care  and  attention  of  the 
defendant,  John  Atkins.  That  the  defendant,  John  Atkins,  had 
long  previously  known  that  Admiral  Hunter  was  subject  to  fits 
of  mental  derangement,  and  that  when  he  was  not  laboring 
under  such  fits  he  was  so  weak  and  imbecile  in  his  intellects  as 
to  be  nearly  childish,  and  that  he  accordingly  promised  the 
plaintiff  that  he  would  carefully  look  after  him  so  long  as  the 
admiral  should  remain  in  London,  and  do  everything  in  his 
power  to  protect  him,  and  persuade  him  to  return  to  Yarmouth 
as  soon  as  possible. 

*The  bill  then  stated,  that  in  the  month  of  July,  1828,  [*116] 
there  was  a  balance  of  l,03dZ.  19s.  belonging  to  Admi- 
ral Himter,  in  the  hands  of  John  Atkins  and  John  Pelly  Atkins, 
as  the  admiral's  bankers ;  and  that  after  the  plaintiff'  and  E.  O. 
Hunter  had  returned  to  Yarmouth,  John  Atkins  and  J.  P.  At- 
kins formed  a  scheme  to  procure  Admiral  Hunter  to  execute  a 
deed  whereby  the  principal  part  of  the  said  balance  of  l,039i 
19&  should  be  secured  to  themselves  after  the  death  of  Admiral 
Hunter,  and  that  they  employed  the  defemlant,  John  Roberts, 
their  solicitor,  to  assist  them  in  carrying  such  scheme  into  execu- 
tioiL  That  in  pursiutnce  of  such  scheme  John  Atkins  and  J.  P. 
Atkins  invested  the  sum  of  900i.,  part  of  the  balance  of  1,039Z. 
19«.  belonging  to  Admiral  Hunter,  in  the  purchase  of  900?.  new 
4  per  cent,  bank  annuities,  to  be  transferred  into  the  joint  names 
of  Lauchlan  Hunter,  John  Atkins  and  John  Pelly  Atkins,  as 
soon  as  the  transfer  books,  which  were  then  shut,  should  be 
opened.  That  John  Roberts  prepared  a  deed  poll,  dated  the  11th 
of  July,  1823,  and  expressed  to  be  made  by  L.  Hunter,  J.  At- 
kins and  J.  P.  Atkins,  whereby,  aft^r  reciting  that  9001  new  4 
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per  cent,  bank  annuities  had  been  ptupchased,  and  would  be  trans- 
ferred into  the  names  of  the  parties  to  this  deed,  it  was  witnesaed, 
that  it  was  thereby  agreed  and  declared  by  and  between  the  pax- 
ties  thereto,  that  they  the  said  J.  Atkins,  J.  P.  Atkina  and  L. 
Hunter,  their  executors,  administrators  and  assigns,  should  stand 
and  be  possessed  of  and  interested  in  the  said  sum  of  900i.  new  4 
per  cent,  bank  annuities,  upon  trust  from  time  to  time,  during 
the  life  of  the  said  L.  Hunter,  to  make  sale  of  the  same,  or  any 
part  or  parts  thereof,  and  to  dispose  of  the  money  to  arise  thereby 
m  such  manner  as  he,  the  said  L.  Hunter,  should,  by  any  writing 
under  his  hand,  from  time  to  time  direct  and  appoint ;  and  in 
default  of,  and  until  such  direction  and  appointment 
[*117]  ^should  be  made,  and  as  to  so  much  and  such  part  there- 
of to  which  any  such  direction  or  appointment  should 
not  extend,  upon  trust  to  permit  and  suffer  the  said  L.  Hunter 
to  receive  the  interest  or  dividends  thereof  during  his  life ;  and 
from  and  immediately  after  his  decease,  upon  trust  to  raise  there- 
out the  sum  of  180Z.,  and  pay  the  sum  of  lOOt,  part  thereof  to 
Lucinda  Hunter,  in  case  she  should  be  then  living,  and  the  sum 
of  30Z.,  residue  thereof,  to  Donald  M*Duifie,  if  he  should  be  then 
living,  and  subject  thereto,  and  as  to  the  residue  of  the  said  bank 
annuities,  and  the  interest  or  dividends  thereof,  upon  trust  for 
the  said  John  Atkins,  his  executors,  administrators  and  assigns, 
and  to,  for  and  upon  no  other  trust,  interest,  or  purpose  whatso- 
ever. That  in  the  same  month  of  July,  the  defendants  procured 
the  said  deed  to  be  executed  by  Admiral  Hunter,  and  that  at  the 
time  of  such  execution.  Admiral  Hunter  was  laboring  under  the 
before-mentioned  fit  of  mental  derangement,  and  without  any 
friend  and  adviser;  and  that  the  defendant,  John  Atkins,  pos- 
sessed an  absolute  control  and  influence  over  him,  and  was  able 
to  make  him  do  whatever  he  pleased.  That  the  deed  was  never 
read  over  to  Admiral  Hunter,  nor  perusefi  on  his  behalf  by  any 
professional  person,  and  that  he  never  knew  or  understood  the 
nature  or  purport  of  the  deed  which  he  had  executed.  That  at 
the  time  he  executed  the  deed,  he  also  executed  a  wiU,  which 
had  also  been  prepared  for  his  execution  hj  the  defendant,  J. 
Eoberts.  That  the  deed  so  executed  was  retained  in  the  posses- 
sion of  J.  Atkins,  or  of  J.  Boberts  as  his  solicitor ;  and  that  the 
fact  of  Admiral  Hunter  having  executed  such  a  deed  was  studi- 
ously concealed  by  the  defendants  from  the  plaintiff  and  the  re- 
latives and  friends  of  Admiral  Hunter. 
[*118]  *The  bill  proceeded  to  state,  that  the  sum  of  900t  4 
per  cent.  bauK  annuities,  was  transferred  into  the  names 
of  L.  Hunter,  J.  Atkins  and  J.  P.  Atkins,  upon  the  opening  of 
the  transfer  books,  on  the  22d  of  July,  1823 ;  that  the  defend- 
ants, J.  Atkins  and  J.  P.  Atkins,  regulariy  received  the  divi- 
dends thereof  during  the  Hfe  of  Admiral  Hunter^  and  never  ao 
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counted  to  Admiral  Hunter  for  the  same.  That  shortly  after 
the  execution  of  the  deed,  Admiral  Hunter  recovered  from  the 
fit  of  temporary  derangement  under  which  he  had  been  laboring, 
and  returned  to  Yarmouth.  That  he  had  then  wholly  forgotten 
the  fact  of  his  having  executed  such  deed;  and  that  he,  conse- 
quently, never  mentioned  the  same  during  the  rest  of  his  life  to 
the  plaintiflE;  or  to  any  member  of  his  family.  That  Admiral 
Hunter  died  on  the  14th  of  August,  1830,  having,  bv  his  will, 
appointed  J.  Atkins  his  sole  executor.  That  J.  Atkins  re- 
nounced probate  of  the  will ;  and  that  in  November,  1830,  let- 
ters of  administration  with  the  will  annexed  were  granted  to  the 
plaintiflF. 

The  bill  proceeded  to  set  out  a  correspondence  between  the 
defendant,  J.  Roberts,  and  the  solicitors  of  the  plaintiff,  relative 
to  the  deed  of  the  11th  of  July,  1823,  and  the  banking  accounts 
with  Admiral  Hunter,  as  kept  by  Messrs.  Atkins  &  Son. 

The  bill  charged,  among  other  things,  that  the  said  sum  of 
9001  formed  a  great  part  of  the  property  which  Admiral  Hunter 
had  to  leave  for  the  support  of  the  plaintiff  and  his  adopted 
daughter,  E.  O.  Hunter ;  tnat  at  the  time  Admiral  Hunter  exe- 
cuted the  deed,  he  understood  and  believed  that  he  was  execu- 
ting a  will ;  that  no  professional  person  except  J.  Roberts,  the 
Bohcitor  of  J.  Atkins,  was  ever  consulted  by  Admiral  Hunter,  or 
advised  him  as  to  the  propriety  of  executing  the  deed; 
*and  thart;  J.  Roberts  prepared  the  deed  in  fraudulent  [*119] 
collusion  with  the  defendants,  J.  and  J.  P.  Atkins,  and 
ought,  therefore,  to  be  decreed  to  pay  the  costs  of  this  suit,  as 
well  as  the  defendants,  J.  Atkins  and  J.  P.  Atkins. 

The  bill  prayed  that  the  deed  of  the  11th  of  July,  1828,  might 
be  declared  fraudulent  and  void,  and  that  the  same  might  be  de- 
creed to  be  delivered  up  to  be  cancelled ;  that  the  defendants,  J. 
Atkins  and  J.  P.  Atkms,  might  be  ordered  to  transfer  to  the 
plaintiff,  the  said  sum  of  900/.  4  per  cent,  bank  annuities,  and 
pay  to  the  plaintiff  the  dividends  which  had  accrued  due  there- 
on^ and  had  been  received  by  the  said  defendants. 

The  defendants,  J.  Atkins  and  J.  Pelly  Atkins,  by  their  an- 
swer, stated  that  they  did  not  know  whether  the  late  admiral 
had  received  any  injury  in  the  head ;  that  they  never  saw  him 
in  any  such  fite  of  mental  derangement,  as  the  plaintiff  dleged 
that  he  was  subject  to ;  and  that  they  did  not  believe  his  intel- 
lects were  affected  by  any  mental  malady ;  that  they  never  found 
him  of  unsound  mind  during  the  last  twelve  years  of  his  life,  and 
that  his  letters  during  that  period  were  written  with  good  sense, 
and  every  mark  of  a  dear  understanding.  That  the  late  admi- 
ral frequently  complained  to  the  defendant,  J.  Atkins,  of  domes- 
tic differences,  and  of  the  violent  treatment  he  received  from  the 
plaintiff  and  E.  0.  Hunter,  which  was  such,  as  in  the  defend- 
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anVs  belief  caused  hhn  at  times  to  leave  his  house,  and  to  haye 
a  great  antipathy  both  to  the  plaintiff,  and  E.  O.  Hunter,  but 
that  on  such  occasions,  the  d^ndant,  J.  Atkins,  used  every 
means  in  his  power  to  induce  him  to  return  home,  and  recom- 
mended less  violent  conduct  on  the  part  of  the  plaintiff 
[*120]  and  E.  O.  Hunter,  towards  the  adnuraL  *The  defend- 
ant, J.  Atkins,  was  employed  solely  as  the  agent  and 
banker  of  the  late  admiral,  from  the  month  of  September,  1808, 
to  the  1st  of  January,  1811;  and  that  afterwards  the  defendants, 
J.  Atkins  and  J.  P.  Atkins,  were  occasionally  employed  as  the 
agents  and  bankers  of  Admiral  Hunter  until  the  tmie  of  his 
death.  That  the  defendant,  J.  Atkins,  did,  on  the  2d  of  Decem- 
ber, 1809,  sell  out  88Z.  of  .the  105Z.  long  annuities  belonging  to 
the  admiral,  and  that  he  continued  to  receive  tlic  dividends  on  the 
remaining  sum  of  67Z.  until  the  admiral's  death  ;  and  that  there 
was,  throughout  the  period  mentioned  in  the  bill,  a  running  ac- 
count between  Admiral  Hunter  and  the  defendants.  That  they 
believed  the  late  admiral  reposed  great  confidence  in  both  of 
them,  and  particularly  in  the  defendant,  J.  Atkins;  but  they 
denied,  that  during  the  last  twelve  years  of  his  life,  the  admiral 
was  implicitly  guided  by  the  advice  of  J.  Atkins.  That  they 
never  heard,  nor  did  they  believe  that  the  admiral  was  subject 
to  such  fits  of  violence  as  that  which  the  plaintifis  stated  he  was 
under  in  July,  1823,  when,  as  they  alleged,  the  admirsd  insisted 
upon  the  plaintiff  and  E.  O.  Hunter  returning  to  Yarmouth. 
That  the  plaintiff  never,  as  she  alleged,  informed  J.  Atkins  of 
the  admiral's  inability  to  take  care  of  himself,  or  recommended 
him  to  the  care  and  protection  of  J.  Atkins.  They'  admitted, 
that  in  July,  1828,  they  had  a  balance  of  1,039Z.  195.  in  their 
hands  belonging  to  the  admiral,  but  denied  that  any  such  firaudu- 
lent  scheme  as  that  alleged  by  the  plaintiff,  was  ever  framed  by 
them,  or  either  of  them  ;  and  insisted  that  the  admiral's  state  of 
mind  was  that  of  a  person  fully  capable  of  managing  his  affairs. 
They  admitt<Mi,  that  J.  Eoberts  was  their  solicitor,  and  at  that 
time  unknown  to  the  admiral,  but  said  that  he  was  introduced 
by  them  to  the  admiral  at  the  admiral's  own  desire,  and  employed 
bv  the  admiral  as  his  confidential  solicitor,  and  instructed 
[*121]  *by  the  admiral  to  make  his  will  and  the  deed  in  ques- 
tion; and  that  the  deed  was  prepared  by  J.Roberts,  by 
the  sole  direction  of  the  admiral,  and  according  to  the  instruc- 
tions personally  given  by  him,  and  without  the  presence  or  in- 
terference of  either  of  the  defendants ;  and  that  the  same  was 
executed  by  the  admiral  without  the  knowledge  or  procurance 
of  the  defendants,  who  did  not  execute  it  until  some  time  after- 
wards. That  they  believed  the  admiral  fully  understood  the 
nature  and  purport  of  the  deed  at  the  time  of  executing  the  same ; 
but  they  admitted  that  the  admiral  did  afterwards,  in  a  letter 
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dated  the  lath  of  July,  1823,  and  addressed  to  the  defendant,  J. 
Atkins,  speak  of  the  deed  as  a  will.  That,  on  the  15th  of  Sep- 
tember, 1824,  the  defendant,  John  Eoberts,  attended  Admiral 
Hunter  at  the  admiral's  request,  at  the  defendants'  counting-house, 
and  there  read  over  the  will  and  the  deed  in  question,  and  that 
Admiral  Hunter  expressed  himself  quite  satisfied  with  them,  and 
refused  to  alter  either  of  them.  That  they  received  the  divi- 
dends of  the  900i.  4  per  cent,  bank  annuities  during  the  admiral's 
life,  and  kept  a  separate  account  of  them  as  of  trust  stock. 

The  defendant,  John  Roberts,  by  his  answer,  stated  that  he 
had  never  been  employed  by  Admiral  Hunter  except  on  the  oc- 
casion of  preparing  his  will  and  the  deed  in  question ;  and  that 
he  prepared  tne  deed  by  the  express  directions  of  Admiral  Hun- 
tqj  and  without  any  instructions  from  or  communication  with 
the  other  defendants.  That  Admiral  Hunter  was  introduced  to 
the  defendant  by  John  Jackson,  the  clerk  of  Alderman  Atkins, 
on  the  10th  of  July,  1823,  at  the  defendant's  office.  That  Ad- 
miral Hunter  then  gave  instructions  for  the  preparation  of  the 
deed  and  will,  and  that  the  deed  was  executed  on  the  following 
day.  That  the  admiral  was  perfectly  sane  and  compe- 
tent to  the  management  of  nis  ^airs,  *and  that  he  [*122] 
clearly  and  perfecfly  understood  the  nature  and  purport 
of  the  deed  executed  by  him,  which  was  made  in  conformity 
with  his  own  instructions.  That  the  defendant  did  not  believe 
John  Atkins  had  any  such  influence  or  control  as  was  alleged 
over  the  mind  of  Admiral  Hunter ;  but  on  the  contrary  the  de- 
fendant, at  the  direction  of  John  Atkins,  endeavored  to  dissuade 
Admiral  Hunter  from  settling  the  stock  on  John  Atkins,  and 
used  every  argument  he  could  think  of  for  that  purpose,  as  did 
also  John  Jackson,  the  confidential  clerk  of  John  Atkins.  That 
on  the  16th  of  September,  1824,  he  attended  the  admiral  respect- 
ing some  alteration  in  his  will,  and  that  he  then  read  over  both 
Ins  will  and  the  deed,  when  the  admiral  expressed  himself  per- 
fectly satisfied  with  them,  and  refused  to  make  any  alteration  in 
either  of  them.  The  defendant  denied  that  he  had  charged  the 
expenses  of  preparing  the  deed  to  the  defendants,  J.  Atkins  and ' 
J.  JP.  Atkins,  or  that  the  defendants,  J.  Atkins  and  J.  P.  Atkins, 
or  either  of  them,  paid  such  expenses. 

A  great  number  of  witnesses  were  examined  on  both  sides,  to 
prove,  on  the  one  hand,  the  general  imbecility  of  Admiral  Hun- 
ter's mind  during  the  last  eignt  or  ten  years  of  his  life,  and  that 
he  was,  during  that  period,  wholly  incapable  of  managing  his 
affairs ;  and  on  the  other,  that  Admiral  Hunter  was,  for  a  person 
of  his  advanced  age,  fresh  and  vigorous  in  his  intellects,  and, 
during  the  whole  of  the  above  mentioned  period,  fully  compe- 
tent to  transact  matters  of  business.  The  correspondence  of  Ad- 
miral Hunter  with  the  defendant^  John  Atkins,  from  the  year 
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1810  down  to  a  period  shortly  antecedent  to  the  execution  of  the 
deed  of  July,  1823,  was  produced  as  evidence  of  the  mental  ca- 
pacity of  the  admiral,  as  well  as  of  the  great  friendship  and  kind- 
ness which  he  entertained  for  the  defendant  John  At- 
[*123]  kins.  *The  alleged  fits  of  insanity,  though  deposed  to 
by  one  of  the  plaintiff's  witnesses,  were  not  supported 
by  the  general  testimony  of  the  witnesses  examined  on  the  plain- 
tiff's behalf,  some  of  whom,  indeed,  spoke  to  occasional  eccen- 
tricities, but  none,  with  the  exception  alluded  to,  sustained  the 
allegation  of  fits  of  insanity.  Much  evidence  was  read  as  to  the 
other  parts  of  the  case,  the  nature  and  application  of  which  will 
be  collected  from  the  argument  and  the  judgments. 

Mr.  BickersteiJi,  and  Mr.  Sharpe,  for  the  plaintiff.  ■  , 

Mr.  Pemberton  and  Mr.  JBeames,  for  the  defendants  J.  Atkins 
and  J.  P.  Atkins. 

Mr.  Agar,  and  Mr.  EichardSj  for  the  defendant  Roberts. 

For  the  plaintiff  it  was  contended,  that  the  evidence,  though 
conflicting  as  to  the  extent  to  which  Admiral  Hunter's  mental 
faculties  were  impaired,  and  though  it  must  be  admitted  to  have 
failed  in  establishing  a  case  of  insanity,  or  absolute  prostration  of 
intellect,  nevertheless  ftdly  showed  that  the  adiniral's  great  age 
and  general  imbecility  rendered  him  whoUy  incapable  of  trans- 
acting or  comprehending  matters  of  business.  That  the  defend- 
ant Alderman  Atkins,  stood  in  a  confidential  relation  to  the  ad- 
miral could  not  be  disputed ;  for  it  was  proved  by  a  great  body 
of  correspondence  and  accounts,  that  the  admiral  confided  to  Al- 
derman Atkins  the  whole  management  of  his  pecuniary  affairs, 
and  the  stock  in  question  was  actually  purchased  with  a  balance 
belonging  to  the  admiral,  which  had  been  for  many  years  accu- 
mulating in  the  hands  of  Messrs.  Atkins  &  Son.     The  solicitor 

who  prepared  the  deed  under  which  a  large  proportion 
'[*124]     of  the  admiral's  property  was  *given  away  from  his 

family  to  Alderman  Atkins  and  his  son,  was  the  solicitor 
of  Alderman  Atkins,  and  the  admiral  was  wholly  without  the  ad- 
vice or  protection  of  any  professional  person  on  his  behalf.  The 
presence  of  a  disinterested  third  person  was  an  essential  ingre- 
dient to  give  validity  to.  gifts  from  persons  of  great  age  and  im- 
paired understanding,  of  whose  infirmities  advantage  might  easily 
DC  taken  if  they  had  not  such  protection.  That  principle  was 
distinctly  laid  down  in  Griffiths  v.  Robins^{a)  where  a  deed  of 
gift  was  set  aside  upon  the  ground  that  it  had  been  obtained  from 

(a)  3  Mad.  191. 
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a  woman  upwards  of  eighty  years  of  age,  and  nearly  blind,  by 
parties  who  stood  in  a  confidential  relation  to  her,  without  the 
intervention  of  an  indifFerent  third  person.  His  Honor,  alluding 
to  the  parties  who  so  obtained  the  gift,  said,  "  They  stood  in  a 
relation  to  her  which  so  much  exposed  her  to  their  influence, 
that  they  can  maintain  no  deed  of  gift  from  her  unless  they  can 
establish  that  it  was  the  result  of  her  own  free  will,  and  effected 
by  the  intervention  of  some  indifferent  person."  The  same  prin- 
ciple was  recognized  in  Pratt  v.  Ikirker^a)  where  the  intervention 
oi  a  disinterested  third  person  was  one  of  the  grounds  relied  upon 
by  the  court  for  refusing  to  set  aside  a  gift  made  by  an  old  and 
infirm  person.  It  was  stated  by  Robert.«»,  in  his  answer,  that  he 
received  his  instructions  directly  from  the  admiral,  and  that  be- 
fore the  execution  of  the  deed  no  communication  took  place  be- 
tween him  and  the  alderman ;  but  there  waa  irresistible  evidence 
upon  the  face  of  the  draft  prepared  by  Roberts,  to  show  that  there 
must  have  been  such  communication.  The  draft  contained  a  re- 
cital that  the  sum  of  900^.  4  per  cents,  was  standing  in  the  names 
of  L.  Hunter  and  John  Atkins,  which  was  afterwards 
altered,  and  a  recital  to  this  effect  *substituted :  "  Where-  [*126] 
as  the  sum  of  900i  4  per  cents,  has  been  purchased,  and 
the  same  will  be  traimerred  into  the  names  of  J.  Atkins,  J.  P. 
Atkins,  and  L.  Hunter,  as  soon  as  the  transfer  books  shall  be 
opened ;"  the  names  of  the  alderman  and  his  son  being  placed 
first,  and  that  of  the  admiral  last.  No  copy,  either  of  the  deed, 
or  of  the  will  which  was  executed  at  the  same  time  with  the 
deed,  was  given  to  the  admiral,  but  a  memorandum  of  the  con- 
tents of  the  will  made  by  the  defendant  Roberts  was  found 
among  the  papers  of  the  admiral  afl«r  his  decea8e.  A  memoran- 
dum of  the  contents  of  the  deed  was  also  made  at  the  time  bv 
Roberts,  but  that  appeared  to  have  been  afterwards  given  to  Al- 
derman Atkins.  The  fact  of  such  a  deed  having  been  executed 
by  the  admiral  was  studiously  concealed  from  his  femily ;  and 
even  the  existence  of  the  propertv  which  was  the  subject  of  the 
eift  was  unknown  to  the  admiral^  wife  and  niece ;  for  the  divi- 
dends of  this  stock  were  never  entered  by  Messrs.  Atkins  &  Son 
in  the  pass  l)ook  with  the  other  moneys  received  by  them  on  the 
admiral's  banking  account.  So  entirely  ignorant  was  the  admiral 
himself  of  the  deed  which  he  had  been  made  to  execute,  that, 
when  he  was  at  Bury,  on  his  way  homeward,  on  the  16th  of 
July,  five  days  after  the  execution  of  the  deed,  he  addressed  a 
letter  to  the  alderman,  stating  that  he  had  made  a  little  mistake 
in  his  will,  and  that  he  wished  M^Duffie  to  have  lOOZ.  instead  of 
30/.  It  was  the  deed  in  which  the  admiral  had  made  the  gift  of 
30/.  to  M*Dufl5e ;  but  the  alderman,  instead  of  explaining  the 

(a)  4  Rusg.  60t. 
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error,  pretended  to  adopt  it,  and,  in  his  answer,  endeavored  to 
keep  the  admiral  as  much  as  possible  in  his  state  of  confusion, 
by  recommending  him  "  to  write  to  Mr.  Roberts  about  his  will, 
and  explain  with  him,  and  make  every  alteration  satisfectory  to 
his  own  mind,  as  he  (the  alderman)  wished  he  should  do  so  inde- 
pendent of  every  other  person."  No  doubt  the  alder- 
[*126]  man  *wa8  perfectly  indifferent  as  to  anv  alterations  the 
admiral  might  make  in  his  will,  by  which  he  was  merely 
appointed  an  executor  without  legacy  or  remuneration ;  but  he 
took  care  to  conceal  from  him  the  existence  of  the  deed,  to  which 
the  adraind^s  inquiries  were  really  directed,  and  of  which,  as  dis- 
tinguished from  a  will,  all  traces  were  plainly  obliterated  from 
the  admiral^s  mind  within  a  week  from  the  time  of  its  execution. 
On  the  other  side  it  was  insisted,  that  the  consequence,  if  not 
the  object  of  the  manner  in  which  this  suit  had  been  framed,  had 
been  to  cast  unfounded  aspersions  upon  the  character  of  the  de- 
fendants. None  of  the  allegations  as  to  the  injury  received  by 
the  admiral  from  a  cannon  ball,  his  fits  of  insanity,  or  his  mental 
imbecility,  had  been  supported  by  the  evidence.  A  friendship 
had  subsisted  for  upwarcis  of  forty  years  between  Admiral  Hunter 
and  Alderman  Atkins;  the  admiral  had  made  several  wills, con- 
taining bequests  to  the  alderman,  previously  to  that  which  he 
finally  executed  in  fiivor  of  the  plaintiff,  and  the  deed  in  question 
was  an  instrument  of  a  testamentary  nature,  by  which  the  admiral' 
reserved  to  himself  during  his  lifetime  the  power  of  appointing 
the  stock  to  such  uses  as  he  should  declare,  and,  in  default  of  ap- 
pointment, gave  the  benefit  of  it  to  the  alderman  and  his  son. 
The  reservation  of  such  a  power,  and  the  impossibility  of  control- 
ling the  exercise  of  it,  negatived  all .  suspicion  of  fraud  and  con- 
trivance. It  was  true,  that  at  the  age  of  ninety  the  admiral  was 
not,  nor  could  he  be  expected  to  be  in  the  same  vigorous  posses- 
sion of  his  intellectual  powers  as  in  the  prime  of  life;  but  his  let- 
ters proved  that  his  mind  was  competent  to  the  transaction  of  the 
ordinary  business  of  life,  and  were  wholly  incompatible 
[*127]  with  the  case  attempted  to  be  made  out  by  the  *plaintiff. 
I^  indeed,  the  admiral  were  the  idiot  which  the  plaintiff 
represented  him  to  be,  his  will  must  be  as  invalid  as  tlie  deed, 
for  both  deed  and  will  were  executed  at  the  same  time.  Yet  the 
plaintiff  had  sworn  to  the  validity  of  the  will,  for  it  was  in  the 
character  of  administratrix  to  the  admiral's  estate  with  that  will 
annexed,  that  she  had  instituted  this  suit.  By  admitting  that  the 
admiral  was  of  sufficient  disposing  mind  to  make  the  will,  she 
was  precluded  from  disputing  the  validity  of  the  deed.  So  in- 
consistent were  the  acts  of  the  plaintiff  with  the  case  alleged  by 
her  bill,  that  even  in  the  year  1830,  the  year  in  which  the  admi- 
ral died,  she  joined  with  her  husband  in  suffering  a  recovery  of 
certain  estates  to  which  she  was  entitled    The  admiral  did  not 
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live  upon  terms  of  the  most  unreserved  confidence  with  his  wife 
and  niece,  and  the  account  of  the  dividends  of  the  stock  was 
kept  separately  from  the  general  account,  at  the  admiral's  desire, 
that  the  wife  and  niece  might  not  have  the  opportunity  of  know- 
ing the  whole  amount  of  his  property.  The  memoranda  of  the 
contents  of  the  deed  and  the  will  were  written  upon  the  same 
piece  of  paper ;  and,  upon  the  paper  being  divided,  one  of  the 
memoranda  appeared  to  have  been  handed  to  the  admiral,  and 
one  to  the  alderman.  As  to  the  admiral's  letter  from  Bury,  and 
the  alderman's  answer  to  it,  the  best  and  fiiirest  course  was  to 
refer  the  admiral  to  the  solicitor  who  drew  both  the  deed  and  the 
will ;  and,  in  fact,  both  the  deed  and  the  will  were  afterwards 
read  over  to  the  admiral,  and  received  his  entire  approbation. 

July  23rf. — ^The  Master  of  the  Rolls  : — It  appears  to  me, 
upon  the  whole  evidence  in  the  cause,  that  Admiral 
Hunter,  who,  at  the  time  he  ^executed  the  deed  in  ques-  [*128] 
tion,  was  about  the  age  of  ninety-two  years,  had,  to  a 
considerable  extent,  a  disposing  power  of  mind;  that  he  was 
equal  to  the  common  purposes  oi  life,  and  capable  of  rational 
conversation  upon  ordinary  matters,  but  that  he  was  not  compe- 
tent to  nor  capable  of  fully  understanding  matters  of  business. 
On  the  27th  of  June,  1823,  an  account  is  stated  to  have  been  set- 
tled between  Admiral  Hunter  and  Mr.  Alderman  Atkins,  by 
which  it  appeared  that  a  sum  exceeding  1,000/.  was  due  on  bal- 
ance to  the  admiral.  On  the  day  following  a  part  of  this  balance 
was  invested  by  Mr.  Alderman  Atkins  in  the  purchase  of  a  sura 
of  900?.  new  4  per  cent,  bank  annuities,  in  the  joint  names  of 
himself,  his  son,  and  the  admiral.  On  the  10th  of  July  follow- 
ing, the  admiral's  family  left  London ;  but  the  admiral  re- 
mained in  London,  alleging  that  he  had  a  matter  of  business  to 
transact  with  Mr.  Alderman  Atkins,  and  on  the  same  day  he 
called  upon  the  alderman  with  a  view  to  this  matter  of  business, 
and  was  referred  by  him  to  the  defendant  Mr.  Roberts,  who  had 
for  some  years  been  employed  by  the  alderman  as  his  attorney. 
On  the  same  dn!^  Mr.  Roberts,  by  the  instructions  of  the  admiral, 
prepared  the  deed  in  question,  being  a  declaration  that  the  900i. 
stock  was  held  in  trust  for  such  purposes  as  the  admiral  should 
by  writing  appoint,  and  in  default  ot  appointment  upon  trust  to 
permit  the  admiral  to  receive  the  dividends  during  his  life ;  and 
after  his  death  to  raise,  by  sale  of  a  sufficient  part  of  the  stock,  a 
sum  of  130?.  to  be  paid  to  two  persons  named  in  the  deed ;  and 
BB  to  the  residue  of  the  stock,  upon  trust  for  the  benefit  of  Mr. 
Alderman  Atkins,  hia  executors,  administrators  and  assigns. 

The  admiral  lived  till  the  year  1830,  but  never  executed  his 
power  of  appointment  as  to  the  stock ;  and  the  stock, 
subject  to  the  payment  of  180Z.,  is  now  *claimed  by    [*129] 
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Mr.  Alderman  Atkins.  At  the  same  time  with  this  deed,  Mr. 
Roberts  prepared  a  will  for  the  admiral,  by  which  the  rest 
of  his  property,  amounting,  as  it  is  said,  to  about  1,400?.,  was 
given  to  his  wife  and  her  niece,  whom  he  had  received  and  edu- 
cated as  his  child.  Both  these  instruments  were  executed  on  the 
next  day  by  the  admiral,  afnd  the  deed  was,  at  the  same  time, 
executea  by  the  alderman  and  his  son.  It  is  not  in  evidence  that 
the  alderman  had  any  communication  with  Mr.  Roberts  respect- 
ing the  preparation  of  these  instruments  before  Mr.  Roberts  saw 
the  admiral ;  but  it  is  established  that,  after  the  preparation  of 
the  drafts  of  the  instruments^  and  before  their  execution,  there 
had  been  a  communication  between  the  alderman  and  Mr.  Rob- 
erts upon  the  subject  of  their  contents. 

That  the  admiral  had,  a  few  days  afterwards,  a  very  imper- 
fect notion  of  the  effect  of  the  instruments  which  he  had  tnus 
executed,  is  evident  from  a  letter  which  he  wrote  to  the  alder- 
man on  the  16th  of  July,  from  Bury,  where  he  was  on  his  jour- 
ney homeward;  and  the  observation  which  has  been  pressed 
upon  the  court,  that  the  alderman  did  not  immediately  ftdly  ex- 
plain the  subject  to  him,  is  not  without  weight. 

It  is  evident  that  the  wife  and  niece  were  ignorant  not  only 
of  the  transaction,  but  of  the  fact  that  the  admiral  possessed  the 
property  with  which  the  stock  was  purchased  ;  and  the  circum- 
stance that  the  dividends  of  this  stock  were  not  entered  in  the 
pass  book  with  the  other  moneys  received  by  the  alderman  for 
the  use  of  the  admiral,  justifies  the  inference  which  has  been 
drawn  ftx)m  it  at  the  bar,  tliat  there  was  an  intention  to  keep  the 
wife  and  niece  in  ignorance  on  the  subject.  That  the 
[*rSO]  alderman  had  been  for  many  years  the  most  *confidential 
friend  of  the  admiral,  and  had  great  influence  over  his 
mind,  is  out  of  all  doubt ;  and  upon  the  whole  case,  without 
coming  to  any  conclusion  upon  the  point  whether  the  deed  was 
the  effect  of  influence  upon  the  admiral,  or  was  the  spontaneous 
act  of  the  admiral's  own  mind,  I  am  of  opinion  that,  considering 
the  age  and  imbecility  of  the  admiral,  and  the  relation  in  which 
Mr.  Alderman  Atkins  stood  to  him,  no  gift  fronf  Admiral  Hun- 
ter to  Mr.  Alderman  Atkins  could  be  maintained  in  a  court  of 
equity,  unless  more  protection  had  been  thrown  around  the  ad- 
miral than  appears  in  this  case. 

It  was  upon  these  principles  that  the  case  of  Griffiths  v.  lioh- 
'  tn5,(a)  which  has  been  referred  to,  was  decided;  and  upon  these 
principles  it  is,  that  a  court  of  equity  will  not  permit  gifts  from 
a  ward  to  his  guardian,  or  from  a  client  to  his  solicitor,  so  long 
as  that  relation  subsists  between  them.  The  deed,  therefore, 
must  be  declared  void,  and  must  be  delivered  up  to  be  cancelled. 

(a)  3  Mad.  191. 
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It  has  been  objected  that  Mrs.  Hunter  has  adopted  and  acted 
under  the  will  which  was  made  at  the  same  time  with  the  deed; 
but  it  by  no  means  follows  that  the  will  under  which  Mr.  Al- 
derman Atkins  took  no  interest  is  to  feil  withwiie  deed.  The 
imprudent  conduct  of  Mrs.  Hunter  as  to  the  recovery  in  1830, 
cannot  alter  this  case.  The  defendant,  Mr.  Alderman  Atkins, 
must  pay  to  the  plaintiff  the  costs  of  the  suit. 

Mr.  Agar  asked  for  the  costs  of  the  defendant  Roberts. 

The  Master  of  the  Rolls  said,  he  could  not  give  Mr. 
Roberts  his  costs.     Mr.  Roberts  was  a  man  of  integrity, 
*and  was  no  doubt,  surprised  into  this  transaction  ;  but     [*131] 
it  was  a  transaction  that  ought  never  to  have  taken 
place. 

L.  C— 1834:  Februanj  Wth,  \20i,  Uth  and  IM.— The  defend- 
ants J.  Atkins  and  J.  P.  Atkins  presented  a  petition  of  rehear- 
ing to  the  Lord  Chancellor. 

Sir  Edward  Sugden  and  Mr.  Sharpe^  in  support  of  the  decree. 

Mr.  Pepys^  Mr.  Beames  and  Mr.  RennalU  for  the  appellants. 

In  addition  to  arguments  on  each  side,  consisting  of  a  com- 
mentary on  the  eviaence,  and  not  materially  differing  from  those 
urged  in  the  court  below,  it  was  contended  for  the  appellants, 
that  no  decree  having  been  made  against  the  defendant  Roberts, 
who  had  died  since  the  hearing  of  the  cause,  and  who  was  ad- 
mitted to  have  been  a  man  of  integrity,  the  charge  of  conspiracy 
between  Alderman  Atkins  and  his  solicitor,  which  was  one  of 
the  main  foundations  of  the  alleged  fraud,  had  altogether  faUed, 
GriffiUis  V.  Rohins{a)  was  the  only  case  which  had  been  deter- 
mined upon  the  principle  that  the  intervention  of  an  indifferent 
third  person  was  an  indispensable  ingredient  to  give  validity  to 
a  gift  to  a  person  standing  in  a  confidential  relation  to  the  do- 
nor ;  and  that  principle  was  open  to  this  objection,  that  many 
cases  of  such  gifts  might  occur,  where,  although  no  indifferent 
third  person  intervened,  the  intention  of  thd  donor  might,  from 
other  circumstances,  be  manifested  beyond  all  doubt.     But  sup- 

Sosing  the  principle,  upon  which  Griffiilis  v.  Robins  was 
ecided  to  be  right,  there  *was  no  ground,  in  the  pres-     [*132] 
ent  case,  for  the  objection  that  the  deed  was  executed 
without  the  intervention  of  a  disinterested  person,  for  Roberts 
had  no  interest,  and  the  gift  came  within  all  the  principles  upon 
which  the  validity  of  the  gift  in  Pratt  v.  Barker{h)  was  estab- 

(a)  3  Mftd.  191.  (P)  4  Russ.  507. 
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lished.  It  was  in  one  respect,  indeed,  more  f5pee  from  all  lia- 
bility to  impeachment  than  the  gift  in  Pi-ati  v.  Barker,  as  in  that 
case  the  gift  was  absolute,  whereas,  in  the  present  case,  the  do- 
nor reserved  toiiimself  a  power  of  appointment,  and  the  deed 
had,  consequently,  the  revocable  character  of  a  testamentary 
instrument.  The  cases  of  Huguoiuwv.  Basely,{(i)  Harris  v.  7Ve» 
menheere^^p)  and  Nichol  v.  Vaughan,{c)  a  case  recentljr  decided 
in  the  House  of  Lords,  upon  an  appeal  from  the  decision  of  the 
Master  of  the  Rolls  in  ]\inchilsea  v.  Oaretii/,{d)  were  also  cited 
for  the  appellants.  For  the  .respondent  it  was  further  argued, 
that  the  will,  having  been  executed  by  Admiral  Hunter  afi«r  the 
deed,  operated  as  an  execution  of  the  power  of  appointment 
given  by  the  deed,  and  that  the  stock  comprised  in  the  deed 
consequently  passed  to  the  plaintiff  as  his  residuary  legatee ;  to 
which  it  was  answered,  that  it  would  have  been  nugatory  and 
plainly  inconsistent  with  the  intention  of  Admiral  Hunter  to 
make  a  gift  of  the  stock  to  the  alderman,  subject  to  a  power  of 
appointment,  and  immediately  afterwards  to  revoke  the  gift  by 
bequeathing  the  whole  of  his  property,  including  the  stock  to 
another  person.     Twine's  Gase{e)  was  cited  for  the  respondent. 

February,  24dlu — ^The  Lord  Chancellor  delivered  the 
[*133]  following  judgment : — ^*This  cause  has  excited  consider- 
able interest,  and  not  unnaturally,  from  the  peculiarity  of 
circumstances  and  of  characters  in  which  it  abounds,  as  well  as 
the  important  stake  which  it  involves ;  not,  indeed,  on  account 
of  the  amount  of  property  in  question,  for  that  is  inconsiderable, 
but  because  the  reputation  of  parties  in  a  respectable  condition 
of  life,  hitherto  unimpeached,  is,  to  a  certain  degree,  implicated 
in  the  result.  The  case  of  the  plaintiff  cannot  be  supported  with- 
out a  decision  unfavorable  to  the  character  of  both  Mr.  Alderman 
Atkins  and  the  late  Mr.  Roberts,  his  solicitor ;  a  decision  impu- 
ting to  the  former  conduct  in  the  extreme  grasping,  indelicate, 
nay,  in  some  degree,  dishonorable,  if  not  positively  dishonest ; 
and  to  the  latter,  a  share  in  the  unworthy  contrivances  of  his 
client,  and  a  lending  of  himself  in  his  professional  capacity  to  his 
sordid  designs.  Every  man  of  ordinary  good  character  has  a 
right  to  demand,  that  tefore  he  is  believea  capable  of  such  things, 
his  life  should  be  examined ;  thus  much  is  aue  to  him  from  the 
society  in  which  he  lives.  But  with  such  general  in(juiries, 
courts  of  justice  have  no  concern.  From  them  he  has  a  right  to 
demand  that  he  shall  be  charged  with  specific  breaches  of  duty, 
or  deviations  from  the  line  of  good  conduct ;  that  he  shall  not  be 
put  upon  his  defence  upon  vague  suggestions,  and  that  he  shall 

(a)  14  Ves.  276.  (d)  1  Mylne  k  Keen,  253. 

(6)  15  Ves.  34.  (c)  3  Co.  81. 

(c)  1  Clark  &  Fin.  49. 
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not  be  assumed  to  hav?  swerved  from  the  right  path  without  suf- 
ficient and  positive  proof. 

One  man  will  display  more  delicacy  than  another ;  a  chival- 
rous regard  for  the  situation  of  their  neighbors  will  mark  the 
conduct  of  some ;  and  some  may  show  themselves  regardless  of 
their  own  interests  in  circumstances  where  they  could,  without 
incurring  any  blame,  gain  a  benefit,  not  so  much  at  the  expense 
of  other  people,  as  by  taking  their  share  of  the  bountiful 
dispositions  *made  by  a  common  friend.  With  all  this,  [*134] 
courts  of  justice  have  nothing  to  do;  they  can  no  more 
set  aside  a  gift  firom  Admiral  Hunter  to  Alderman  Atkins,  be- 
cause it  would  have  been  generous  or  delicate  in  the  alderman  to 
have  insisted  that  his.  fiiend  should  prefer  his  wife  or  his  adopted 
daughter,  than  they  can  decree  the  alderman  to  give  up  the  sum 
which  his  j&iend  bestowed  upon  him,  for  the  support  of  those 
.  whom  he  postponed  in  the  disposition  of  his  property.  Unless 
the  circumstances  of  the  transaction  are  such  as  make  it  void 
upon  the  ground  of  fi-aud  or  undue  influence,  the  right  of  the 
admiral  to  select  the  objects  of  his  bounty,  and  of  the  alderman 
to  receive  his  share  of  it,  is  incontrovertible,  and  the  court  can- 
not interfere.  The  various  departments  of  its  jurisdiction  are  not 
in  any  portion  accurately  defined ;  all  the  lines  within  its  prov- 
ince, are  not  precisely  drawn ;  but  at  least,  its  outer  boundary  is 
sufficiently  marked,  and  separates  it  plainly,  enough  from  the 
province  of  the  moralist,  from  the  regions  under  the  sway  of  what 
are  not  very  accurately  termed  the  duties  of  imperfect  obligation. 

There  is  no  dispute  upon  the  rules,  which,  generally  sj)eaking, 
regulate  cases  of  this  description.  Mr.  Alderman  Atlans  is  either 
to  be  regarded  in  the  light  of  an  agent,  confidently  entinisted  with 
the  management  of  Admiral  Hunter's  concerns — a  person  at 
least,  in  whom  he  reposed  a  very  special  confidence,  or  lie  is  not. 
If  he  is  not  to  be  so  regarded,  then  a  deed  of  gift,  or  other  dis- 
position of  property  in  his  favor,  must  stand  good,  unless  some 
direct  fraud  were  practiced  upon  the  maker  of  it,  unless  some 
fraud,  either  by  misrepresentation,  or  by  suppression  of  facts, 
misled  him,  or  he  was  of  unsound  mind  when  the  deed  was  made. 
If  the  alderman  did  stand  in  a  confidential  relation  towards  him, 
then  the  party  seeking  to  set  aside  the  deed  may  not  be 
*called  upon  to  show  direct  fraud,  but  he  must  satisfy  the  [*135] 
court  by  the  circumstances,  that  some  advantage  was 
taken  of  the  confidential  relation  in  which  the  alderman  stood. 
K  the  alderman  stood  towards  the  admiral  in  any  of  the  known 
relations  of  guardian  and  ward,  attorney  and  client,  trustee  and 
cestui  que  trusty  &c.,  then,  in  order  to  support  the  deed,  he  ought 
to  show  that  no  such  advantage  was  taken,  that  all  was  fair,  that 
he  received  the  bounty  freely  and  knowingly  on  the  giver's  part, 
and  as  a  stranger  might  have  done.  For  Ltake  the  rule  to  be  this ; 
Vol.  m.  7 
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there  are  certain  relations  known  to  the  law,  as  attorney,  guar- 
dian, trustee;  if  a  person,  standing  in  these  relations  to  client^ 
ward,  or  cestui  que  trusty  takes  a  gift,  or  makes  a  bargain,  the 
proof  lies  upon  hiin,  that  he  has  dealt  with  the  other  party,  the 
client,  ward,  &c.,  exactly  as  a  stranger  would  have  done,  taking 
no  advantage  of  his  influence  or  knowledge,  putting  the  other 
party  on  his  guard,  bringing  everything  to  his  Knowledge  which 
he  himself  knew.  In  short,  the  rule  rightly  considered,  is,  that 
the  person  standing  in  such  relation,  must,  before  he  can  take  a 
gift,  or  even  enter  into  a  transaction,  place  himself  in  exactly  the 
same  position  as  a  stranger  would  have  been  in,  so  that  he  may 
gain  no  advantage  whatever  from  his  relation  to  the  other  party, 
beyond  what  may  be  the  natural  and  unavoidable  consequence 
of  kindness  arising  out  of  that  relation.  A  client,  for  example, 
may  naturally  entertain  a  kindly  feeling  towards  an  attorney  or 
sohcitor  by  whose  assistance  he  has  long  benefited;  and  he  may 
fairly  and  wisely  desire  to  benefit  him  by  a  gift,  or  without  sucu 
an  intention  being  the  predominating  motive,  he  may  wish  to 
give  him  the  advantage  of  a  sale  or  a  lease.  No  law  that  is  toler- 
able among  civilized  men,  men  who  have  the  benefits  of  civility, 
without  the  evils  of  excessive  refinement  and  overdone  subtlety, 

can  ever  forbid  such  a  transaction,  provided  the  client  be 
[*136]     of  *mature  age  and  of  sound  mind,  and  there  be  nothing 

to  show  that  the  deception  was  practiced,  or  that  the 
attorney  or  solicitor  availed  himself  of  his  situation  to  withhold  ' 
any  knowledge,  or  to  exercise  any  influence  hurtful  to  others, 
and  advantageous  to  himself.  In  a  word,  standing  in  the  rela- 
tion in  which  he  stands  to  the  other  party,  the  proof  lies  upon 
him  (whereas,  in  the  case  of  a  stranger,  it  would  lie  on  those  who 
opposed  him)  to  show  that  he  has  jdaced  himself  in  the  position 
of  a  stranger,  that  he  has  cut  off,  as  it  were,  the  connection 
which  bound  him  to  the  party  giving  or  contracting,  and  that 
nothing  has  happened,  which  might  not  have  happened,  had  no 
such  connection  subsisted.  The  authorities  mean  nothing  else 
than  this,  when  they  say,  as  in  Gibson  v.  Jeyes^{a)  that  attorney 
and  client,  trustee  and  cestui  que  trust  may  deal,  but  Aat  it  must 
be  at  arms  length,  the  parties  putting  themselves  in  the  situation 
of  purchasers  and  vendors,  and  performing  (as  the  court  said, 
ana  I  take  leave  to  observe,  not  very  felicitously,  or  even  very 
correctly)  all  the  duties  of  those  characters.  The  authorities 
mean  no  more,  taken  fairly  and  candidly  towards  the  court,  when 
they  say,  as  in  Wright  v.  Proud^{h)  that  an  attorney  shall  not 
take  a  gift  from  his  client,  while  the  relation  subsists,  though  the 
transaction  may  be  not  only  free  from  fraud,  but  the  most  moral 

(a)  6  Ves.  277.  (6)  13  Vea.  138. 
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in  its  nature;  a  dictum  reduced  in  Hatch  v.  Hatch^{a)  to  tlus^  that 
it  is  almost  impossible  for  a  gift  from  client  to  attorney  to  stand, 
because  the  difficulty  is  extreme  of  showing  that  everything  was 
voluntary  and  fair,  and  with  full  warning  and  perfect  knowledge; 
for  in  Harris  v.  Tremenheere^{b)  the  court  only  held  that  in  such 
a  case  a  suspicion  attaches  on  the  transaction,  and  calls  for  min- 
ute examination. 

*This  appears  to  me  a  much  more  intelligible  and  [*137] 
sound  orinciple  than  that  to  which  reference  is  made 
by  the  Master  of  the  Rolls  in  his  judgment,  and  which,  in  cases 
of  this  description,  you  will  sometimes  see  alluded  to — ^that  a 
third  person  ought  to  be  interposed.  I  say  you  will  see  it  al- 
luded to,  for  I  can  nowhere  find  it  established  as  the  rule.  Even 
in  Grriffiths  v.  Jidmis^ic)  to  which  his  Honor  refers  as  the  ground 
of  the  present  decision,  and  which  was  a  case  heard  before  the 
same  learned  judge,  it  is  not  so  laid  down.  That  was  the  case 
of  an  aged  female,  stricken  with  blindness,  or  nearly  so,  and  re- 
duced by  her  age  and  her  infirmities  to  a  condition  of  entire  de- 
pendence upon  a  niece,  and  the  husband  of  that  niece  to  whom 
she  made  the  gifl ;  and  the  present  Master  of  the  Rolls,  then 
Vice-Chancellor,  held  that  the  persons  claiming  the  benefit  of  the 
gifl  were  bound  to  show  that  it  was  the  residt  of  her  own  free 
will,  and  eflfected  by  the  intervention  of  some  indifferent  per- 
son. But  it  is  quite  clear  that  he  uses  this  as  one  obvious  test 
•  or  criterion  of  that  for  which  we  seek  in  all  these  cases ;  namely, 
the  proof  of  a  voluntary  and  deliberate  act,  and  not  as  the  only 
way  in  which  the  deed  could  be  sfcown  to  be  of  that  description. 
No  man,  for  instance,  can  doubt,  that  if  letters  had  been  pro- 
duced, written  by  the  old  woman  for  a  course  of  time,  and  with- 
out any  interference  at  all ;  or  conversations  had  been  proved, 
in  which  her  deliberate  intention  had  been  expressed,  under  no 
agency  of  influence  or  deception,  the  gift  would  have  been  good. 
To  hold  the  contrary  would  be  to  say,  that  the  law  will  not 
allow  a  person,  dependent  on  the  kindness  of  others  for  her 
comfortable  existence,  to  show  her  gratitude  towards  them  in 
the  disposal  of  her  property ;  in  other  words,  to  deprive 
such  a  person  of  a  power  over  her  *property,  whom  it  [*138] 
most  of  all  imports  to  possess  and  to  use  that  power  of 
disposal  In  no  other  case  has  anything,  of  the  kind  ever  been 
laia  down ;  and  I  am  of  opinion,  that  it  is  not  laid  down  even 
in  Grriffiths  v.  Bobim^  unless  you  take  the  letter  of  the  judgment 
against  its  plain  meaning.  . 

In  Harris  v.   Tremeiiheere^il))  where  a  person  unacquainted 
with  business,  an  invalid,  and  incapable  of  attending  to  his 

(a)  9  Vea.  296.  (c)  3  Mad.  191. 
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affairs,  granted  to  an  attorney,  who  was  distantly  :related  to  him 
(son  of  his  grandfather's  cousin)  and  was  his  own  steward,  as 
ne  had  been  his  father's,  several  leases  for  long  terms,  at  nom- 
inal rents,  it  was  strongly  contended  that  this  attorney  and  stew- 
ard, ought  to  prove  that  he  had  explained  to  the  client  what  he 
was  doinff,  and  to  have  had  a  third  person  interposed ;  but  the 
court  said  that  there  was  no  authority  for  holding  that  he  could 
not  take  such  leases  as  a  pure  gift  from  his  emplojrer.  "  I^" 
said  Lord  Eldon,  "  I  could  find  in  the  answer  or  evidence  the 
slightest  hint  that  the  defendant  laid  before  the  testator  any  ac- 
count  of  the  value  of  the  premises,  that  was  not  perfectly  accurate, 
that  would  induce  me  to  set  the  leases  aside,  whatever  the  parties 
intended,  upon  the  general  ground  that  the  principal  never  would 
be  safe  if  the  agent  could  take  a  gift  from  nim  upon  a  represen- 
tation that  was  not  most  accurate  and  precise."  Lord  Eldon 
remarks,  in  another  part  of  the  same  case,  that  where  an  attor- 
ney, agent,  or  steward  takes  leases  without  calling  in  a  third 
person,  not  that  the  leases  are  void,  but  onlv  that  a  suspicion 
attaches  on  the  transaction,  which  justifies  a  thorough  examina- 
tion, and  prevents  the  court  from  giving  costs,  should  the  result 

of  the  examination  prove  favorable,  and  the  transaction 
[*139].    stand.     Nothing,  it  is  manifest,  can  *be  more  wide  than 

this  of  a  rule,  that  a  third  person  must,  at  all  events,,  be 
interposed,  and  that  this  is  the  only  criterion  of  a  fair  transaction 
between  parties  so  related  to  one  another. 

I  have  referred  to  the  case  of  agent,  attorney  or  steward,  as 
the  strongest;  as  the  one  to  wlich  the  jealousy  of  the  court  is  at 
all  times  the  most  watchfully  awake ;  and  as  the  one  in  which 
alone  I  believe,  except  in  Griffiths  v.  Robins^  you  will  find  the 
interposition  of  third  parties  mentioned,  to  the  efiect  of  holding 
the  want  of  such  interposition  a  sufficient  ground  •  for  setting 
aside  the  transaction.  Where  the  relation  in  which  the  parties 
stand  to  each  other  is  of  a  sort  less  known  and  definite,  the 
jealousy  is  diminished.  A  confidential  adviser,  one  who  has 
been  generally  consulted  in  the  management  of  the  person's 
afiairs,  though  he  may  also  have  been  employed  specially  in  his 
business,  does  not  lie  under  the  same  suspicion  Avith  an  attorney 
or  a  steward ,  or  any  one  who  has  a  general  management.  In  Pratt 
V.  Barker^{a)  the  object  vt  boimty  was  one  who  had  been  em- 
ployed for  many  years  as  the  surgeon  and  apothecary  of  the 
donor,  had  received  his  dividends  for  him,  and  had  'oftentimes 
been  consulted  by  him  respecting  the  management  of  his  prop- 
erty. Through  him  the  instructions  to  frame  the  deed  were 
conveyed  to  the  donor's  solicitor,  who  so  far  deviated  from  those 
instructions  as  to  leave  a  blank  for  the  donee's  name  till  he  saw 

(a)  1  Sim.  1;  4  Kuss.  bO*l 
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his  client ;  and  because  it  was  proved  that  the  donor  understood 
the  nature  of  the  gift,  and  had  the  deed  read  over  and  explained 
to  him,  the  court  refused — and  without  hesitation  or  even  hear- 
ing the  defendant — ^to  set  it  aside.  In  the  famous  case  of  Hwjue- 
nin  V.  Basely^ia)  remarkable  among  other  things  for  the 
display  *of  those  transcendent  talents^  and  that  pure  [*140] 
taste,  by  which,  among  many  other  accomplishments, 
Sir  Samuel  Eomilly  elevated  and  adorned  the  bar,  there  was  a 
great  and  general  influence  exercised  of  a  peculiar  kind.  It  led 
to  the  giving  up  of  the  whole  direction  of  the  party's  concerns 
.  into  the  defendant's  hands,  even  to  the  delivering  over  of  her 
title  deeds  by  her  sohcitor.  It  ended  in  a  conveyance  of  an  es- 
tate without  consideration;  and  yet  the  court  held  that  the 
proper  inquiry  was,  were  her  bounties  the  pure  voluntary,  well 
un(terstood  acts  of  her  mind  ?  "  Did  she  execute  the  deeds  not 
only  voluntarily,  but  with  all  the  knowledge  of  their  effect, 
nature  and  consequences,  which  the  defendants  Basely  and  the 
attorney  were  bound  by  their  dutj  to  communicate  to  her?"(^) 

The  rule,  I  think,  cannot  be  laid  down  much  more  precisely 
than  I  have  stated  it;  that  where  the  known  and  defined  relation 
of  attorney  and  client,  guardian  and  ward,  trustee  and  cesixU  que 
trust  exists,  the  conduct  of  the  party  benefited  must  be  such  as 
to  sever  the  connection,  and  to  place  him  in  the  same  circum- 
stances in  which  a  mere  stranger  would  have  stood,  giving  him 
tio  advantage,  save  only  whatever  kindness  or  favor  may  have 
arisen  out  of  the  connection ;  and  that  where  the  only  relation 
between  the  parties  is  that  of  friendly  habits,  or  habitual  reliance 
on  advice  ana  assistance,  accompanied  with  partial  employment 
in  doing  some  sort  of  business,  care  must  be  taken  that  no  un- 
due advantage  shall  be  made  of  the  influence  thus  acc^uired. 
The  limits  of  natural  and  often  unavoidable  kindness  with  its 
effects,  and  of  undue  influence  exercised  or  unfair  advantage 
taken,  cannot  be  more  rigorously  defined.  Nor  is  it, 
perhaps,  advisable  that  any  strict  *rule  should  be  laid  [*1413 
down — ^any  precise  line  drawn.  If  it  were  stated  that 
certain  acts  should  be  the  only  tests  of  imdue  influence,  or  that 
eertain  things  should  be  required  in  order  to  rebut  the  presump- 
tion of  it,  such  as  the  calling  in  a  third  person,  how  easy  would 
it  be  for  cunning  men  to  avoid  the  one,  or  protect  themselves  by 
means  of  the  other,  and  so  place  their  misdeeds  beyond  the  de- 
nunciations j»f  the  law,  and  secure  the 'fruits  of  them  out  of  its 
reach  I  If  any  one  should  say  that  a  rule  is  thus  recognized, 
which  from  its  vagueness  cannot  be  obeyed  because  it  cannot 
well  be  discerned,  the  answer  is  at  hand.  All  men  have  the  in- 
terpreter of  it  within  their  own  breasts ;  they  know  the  extent 

ia)  14  Vea  273L  {p)  14  Vea.  3D0. 
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of  their  influence,  and  are  conscious  whether  or  not  they  have 
taken  advantage  of  it  in  a  way  which  they  would  feel  indignant 
that  others  similarly  circumstanced  should  do  with  regard  to 
themselves. 

The  circumstances  of  each  case,  therefore,  are  to  be  carefully 
examined  and  weighed,  the  general  rule  being  of  a  kind  neces- 
sarily so  little  capable  of  exact  definition ;  and  on  the  result  of 
the  inquiry  we  are  to  say,  has,  or  has  not,  an  undue  influence 
been  exerted — an  undue  advantage  taken  ? 

We  may  first  of  all  observe,  upon  the  facts  of  the  present  case, 
that  the  alderman  had  the  confidence  of  Admiral  Hunter  to  a  • 
certain  degree,  and  was  accustomed  to  advise  him  in  certain  mat- 
ters. He  had  been  in  habits  of  intercourse  with  him  both  in 
society  and  in  business  for  many  years,  and  he  was  employed  as 
his  agent  and  banker ;  that  is,  he  acted  professionally  as  his  navy 
agent,  received  and  paid  away  his  money,  answering  his  drafts, 
and  was  naturally  consulted  Dy  him  in  his  money  matters  from 
the  acquaintance  he  had  with  such  transactions.  That 
[*142]  he  was  consulted  by  him  ^beyond  this  in  the  disposition 
of  his  property,  nowhere  appears.  Many  men  of  busi- 
ness advise  their  customers  or  friends  as  to  buying  and  selling 
stock,  tod  otheryrise  dealing  with  their  funds,  who  would  be  sur- 
prised at  being  asked  how  their  testamentary  dispositions  ought 
to  be  made ;  and  the  habit  of  consulting  upon  even  all  the  de- 
tails of  a  man's  money  transactions,  would  be  very  far  indeed 
from  entitling  any  banker  or  agent  to  give  the  least  hint  as  to 
such  arrangements. 

The  two  individuals,  however,  had,  besides  the  intercourse  of 
acquaintance  and  business,  been  united  in  very  strict  friendship 
for  a  period  of  above  forty  years.  Their  ages  were  very  difier- 
ent ;  tut  they  had  been  shipmates  in  former  times,  and  the  cor- 
respondence as  well  as  all  the  evidence  shows,  that  there  was  no 
one  for  whom  the  veteran  seaman  had  so  great  a  regard  as  his 
ancient  friend  and  comrade.  If  this  bond  may  be  said  to  have 
increased  the  aldermen's  means  of  influencing  him,  it  opens  on 
the  other  hand  a  source  of  kindness  and  preference  altogether 
legitimate  and  pure.  Indeed,  this  consideration  goes  further;  ft 
materially  lessens  the  weight  of  any  remark  that  might  arise  upon 
the  exercise  of  influence  acquired  by  confidential  employment ; 
and  further  still,  it  even  impairs  the  force  of  any  inference  to  be 
drawn  from  the  other  relations  in  which  the  parties  stood  towards 
each  other,  in  proof  of  the  fact  that  such  influence  had  been  used ; 
for  it  affords  an  explanation  of  the  favor  shown,  without  having 
recourse  to  the  supposition  that  the  knowing  or  crafty  counsellor 
had  practiced  upon  the  less  wary  client. 

That  the  admiral  had  all  along  the  feelings  of  kindness  for 
Alderman  Atkins  to  which  I  have  alluded,  there  is  abundant 
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evidence.  Some  of  this  is  to  be  found  in  the  circum- 
stances attending  like  factum  (as  they  call  it  in  *Doctors'  [*148] 
Commons) ;  other  part  relates  to  the  general  habits  and 
expressions  at  former  times,  and  a  further  part  to  the  still  warmer 
expressions  of  regard  after  the  execution  of  the  deed  in  question. 
It  appears,  and  nothing  can  be  more  important  to  the  whole  dis- 
cussion, that  many  years  before,  as  early  as  the  23d  of  October, 
1811,  he  had  been  minded  to  make  an  instrument  of  some  kind 
to  enable  the  alderman  to  act  in  furtherance  of  his  wishes.  He 
eays,  "  I  want  you  to  make  a  deed  or  will  to  enable  you  and 
yours  to  act  for  me  hereafter,"  (he  had  expressed  his  satisfaction 
m  a  former  letter,  January  22d,  1811,  that  Mr.  Atkins,  junior, 
the  other  defendant  and  trustee  in  the  deed,  had  become  a  part- 
ner with  his  father,^  "  having  every  confidence  in  you  to  execute 
my  further  wishes."  But  he  goes  on  to  give  some  reason,  not 
very  distinctly,  but  yet  plainly  enough  pointing  to  Mrs.  Hunter 
as  likely  to  be  providea  for  by  her  father,  "  She  will  have 
something  from  him,  when  he  is  no  more ;  he  will  not  part  with 
anything  yet  awhile,  therefore  must  take  care  of  self,  particularly 
as  we  are  not  likely  to  have  any  children."  I  own  it  seems  diffi- 
cult to  put  any  meaning  upon  this,  other  than  as  indicating  an 
intention,  though  not  very  precise,  as  to  the  direction  which  his 
bounty  should  take,  and  of  diverting  it  away  from  Mrs.  Hunter. 
From  a  letter  of  the  alderman  in  1812,  it  appears  that  a  will 
had  been  made  and  deposited  with  him,  in  which  he  was  men- 
tioned in  some  way.  From  another  in  the  same  month,  it  is  clear 
that  the  admiral  Kept  his  wife  in  ignorance  of  the  state  of  his 
affairs,  with  the  view  of  enforcing  strict  economy ;  and  a  subse- 
-quent  letter  shows  that  he  resorted  to  a  somewhat  elaborate  arti- 
fice, with  the  same  design  of  concealing  from  her  the  amount  of 
his  property.  A  letter  of  the  alderman  to  the  admiral,  in  July, 
1817,  plainly  shows  two  very  important  particulars; 
•firsts  that  a  will  had  been  made  in  the  alderman's  [*144] 
fiivor,  and,  next,  that  the  alderman  desired  his  friend, 
in  the  most  distinct  terms,  to  make  what  change  he  pleased,  in 
the  disposition  of  his  affairs,  in  favor  of  his  wife,  and  without  re- 
garding his  (the  alderman's)  interest,  or  anything  already  done 
to  favor  him.  "  If,"  he  writes,  "  you  have  a  wish  to  mate  any 
alteration  in  your  will  in  favor  of  Mrs.  Hunter,  pray  do  so  with- 
out regard  to  me  personally,  or  to  any  paper  I  may  hold  of  yours. 
Pray,  my  dear  friend,  make  a  new  will  entirely  in  any  way  your 
mind  dictates,  and  be  assured  it  will  be  pleasmg  to  me ;  and  in 
whatever  way  I  can  be  useful  to  you,  consider  me  without  any 
personal  interest."  It  is  only  fair  to  observe  upon  this  letter, 
that  one  cannot  easily  see  anything  stronger  which  the  alderman 
could  have  done  to  release  his  friend,  or  put  him  at  his  ease  with 
respect  to  the  disposition  of  his  property.     Had  he  gone  further, 
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and  declared  that  nothing  shotdd  induce  him  to  profit  at  the  ex- 
pense of  the  widow,  he  might  have  been  charged  with  hypocrisy, 
and,  assuredly,  with  a  man  t)f  the  admiral's  turn  of  mmd,  the 
widow  would  have  gained  little  by  the  refusal.  It  is  said,  that 
these  letters  show  a  will  or  wills  to  have  been  in  the  alderman's 
possession,  and  the  question  is  asked,  "  why  has  he  Hot  produced 
them  ?"  But  the  letter  of  July,  1817,  to  which  I  have  referred, 
begins  with  starting,  that  the  alderman  had  searched,  and  could 
not  find  his  friend's  papers ;  and  that  Mr.  Jackson,  who  appears 
to  have  had  the  care  of  them,  was  in  France.  No  one  can  aoubt 
that  they  were  returned 'when  found ;  and  if  not,  that  they  would 
when  produced,  have  proved  to  be  in  Mr.  Atkin's  favor. 

We  approach  the  period,  then,  oi\h.Q  factum  with  these  things 
established — ^long  and  intimate  friendship,  and  mudi 
[*145]  favor  towards  the  alderman ;  a  careful  *concealment  of 
the  admiral's  afiairs  from  his  wife ;  a  disposition  of  his 
property,  in  part  at  least,  unfavorable  to  her,  and  favorable  to 
the  alderman  ;  all  this  continuing  during  twelve  years  previous 
to  the  period  in  question,  and  all  this  proved,  not  by  witnesses, 
but  by  letters  under  the  hand  of  the  admiral  himself,  or  addressed 
to  and  received  by  him.  I  will  observe  on  this  correspond- 
ence,  in  passing,  that  it  wears  a  natural  air  enough  on  the  alder- 
man's part ;  and  that  his  letters  are  sufl&cientiy  like  those  of  a 
person  in  a  great  concern  of  business,  and  who,  knowing  his 
friend  had  left  him  something  of  no  great  amount,  was  neither 
very  anxious  to  take  it,  nor  very  desirous  to  go  out  of  his  way 
in  order  affectedly  to  reject  it.  It  is  fit  we  now  step  aside  before 
coming  to  lih^.  factum^  and  mark  the  state  of  the  admiral's  mind. 

The  bill  sets  forth,  that.  Admiral  Hunter  was,  ever  since  an 
engagement  in  which  he  had  been  nearly  hit  by  a  cannon  ball, 
subject  to  temporary  fits  of  mental  derangement ;  that  these  in- 
creased in  frequency  and  violence  during  the  last  twelve  years 
of  his  life,  from  1818  to  1880;  that  they  rendered  him,  while 
they  lasted,  of  perfectly  unsound  mind,  and  whoUy  incapable  of 
managing  his  aJBfairs ;  that  he  was  seized  with  one  of  them  in  the 
beginning  of  July,  1823,  the  deed  in  question  being  executed  the 
11th  of  that  month ;  and  that  the  defendant,  with  the  aid  of  Mr. 
Roberts,  his  solicitor,  caused  him  to  execute  the  deed  while  he 
was  of  such  imbecile  mind  and  intellects  as  to  be  nearly  childish, 
was  wholly  incapable  of  managing  his  affairs,  or  understanding 
the  nature  or  purport  of  any  deed ;  and  that  at  the  time  of  the 
execution  he  was  also  labonng  under  the  influence  of  the  fit  of 
temporary  derangement  which  seized  him  early  in  July.  It  is 
not  often  that  a  case  stated  in  a  bill  wears  an  aspect  so 
[*146]  widely  different  *from  that  opened  by  counsel  at  the 
bar ;  or  that  a  case  Opened  by  counsel  is  so  wholly  un- 
supported by  the  evidence,  as  the  case  I  hove  now  abstracted 
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from  this  bill  differs  firom  that  presented  to  the  court  at  the  bar, 
and  proved  by  the  evidence  in  the  cause.  This  wide  discrepancy, 
this  large  departure,  is  not  to  be  stated  as  decisive  against  the 
plaintiflf,  but  is  to  be  mentioned  as  a  circumstance  to  tne  benefit 
of  which  the  defendant  is  entitled,  and  a  circumstance  of  which 
I  must  observe  he  has  had  no  benefit  in  the  court  below,  any 
more  than  he  had  of  the  important  circumstances  proved  by  the 
correspondence,  and  to  which  I  have  already  adverted. 

At  what  period  the  plaintiff  was  advised  to  shift  her  ground 
so  entirely,  can  only  be  matter  of  conjecture.  That  she  exam- 
ined witnesses  with  the  expectation  of  proving  some  such  case  as 
her  bill  states  is  manifest  enough.  But  when  publication  had 
passed,  and  it  was  seen  how  the  proof  had  fiuled  in  some  points, 
gone  beyond  all  probability,  ana  so  in  that  way  fiiiled  in  other 
points,  and  been  rebutted  by  adverse  testimonv  in  most  respects, 
she  possibly  deemed  it  advisable  to  abandon  the  ground  of  men- 
tal incapacity,  or  rather  the  somewhat  incongruous  ground  of 
combined  insanitv  and  imbecility,  which  forms  the  basi^  of  the 
bill,  and  to  take  the  points  upon  which  alone  she  now  relies,  and 
to  meet  which  she  did  not  tmnk  proper  to  direct  the  attention  of 
the  defendants. 

The  evidence,  however,  of  mental  incapacity  was  given  to  sup- 
port the  case  of  tlie  bill,  and  it  partakes  largely  of  the  inconsis- 
tencies of  that  case.  The  principal  witness  to  it  is  Miss  E.  Orby 
Hunter,  who  stands  as  nearly  as  may  be  in  the  relation  of  a 
party,  being  the  adopted  child  of  the  aged  pair,  and,  next  to  the 
survivor,  the  person  who  may  be  supposed  most  disap- 
pointed *by  a  third  of  the  personalty  being  given  away  [*147] 
to  the  defendant.  She  swears  to  the  admiral  being  sub- 
ject to  delusions,  to  insanity,  and  to  fits  of  violence  requiring 
strong  control ;  but  she  also  says  that  he  was  in  a  state  of  men- 
tal imbecility ;  all  which  is  not  very  intelligible  in  any  way,  but 
must,  I  suppose,  be  taken  to  mean  that  he  had  fits  of  insanity, 
and  during  their  intervals,  sunk  into  an  imbecile  state.  Spring 
and  fall  are  the  seasons  at  which  she  represents  him  as  most  sub> 
ject  to  aberrations ;  and  neither  was  the  time  in  question.  Du- 
ring the  whole  of  May,  June  and  July,  1823,  she  describes  him 
as  laboring  under  a  fit  of  mental  delusion,  and  also  in  an  imbe- 
cile state  (for  she  always  mixes  these  things  together,)  that  ren- 
dered him  wholly  incapable  to  transact  any  business,  or  take  care 
of  himself;  and  she  adds,  that  his  state  of  mind  was  apparent 
and  visible,  and  manifested  as  strongly  as  possible  by  his  man- 
ner, conduQt  and  countenance.  This  is  stated  for  the  purpose  of 
proving  that  the  alderman  must  have  been  aware  of  it;  but,  by 
showing  that  all  others  who  saw  him  must  also  have  perceived 
it,  the  mark  is  overshot,  and  the  evidence  of  those  others  is  let  in 
to  contradict  it.    For  Miss  Hunter  swears  that  it  was  impossible 


147  CASES  IN  CHANCERY. 

1834.— Honter  y.  AikinB. 

for  any  person  of  competent  understanding  and  discernment,  who 
had  conversed  with  the  admiral  in  July,  1823,  to  have  been  ig- 
norant of  the  state  he  was  in.  Now  many  witnesses  are  pro- 
duced, on  the  part  of  the  defendants,  who  bad  intercourse  with 
the  admiral  during  that  month  of  July.  Mr.  Rice  and  his  wife, 
who  happened  to  be  introduced  to  him  for  the  first  time,  on  the 
10th  July,  1823,  and  passed  that  evening  and  the  next  with  him, 
and  who  refer  for  the  dates,  to  a  journal  of  occurrences,  swear 
that  he  was  fully  competent  in  every  respect ;  that  he  played  at 
cards,  conversed  as  rationally  as  any  person  in  company,  and 
that  though  he  was  evidently  old  (being,  indeed,  turned 
[*148]  of  ninety-one)  his  *faculties  seemed  quite  fresh  and  vig- 
orous. The  servants.  Gore  and  Johnson,  who  attended 
him  at  Mr,  M*Duffie's  house,  where  he  was  on  a  visit  in  the  same 
month,  and  the  guests  who  met  him  there  at  dinner,  some  of 
whom,  as  Gray,  dined  with  him  on  the  10th  of  July,  and  were 
in  the  habit  of  seeing  him  both  before  and  after,  speak  distinctly 
to  his  fentire  capacity ;  and  the  defendants'  clerks,  Lane,  Black- 
lock  and  Hollyer,  all  swear  with  positive  certainty  to  his  trans- 
acting business  with  perfect  competency,  and  to  his  coming 
alone  for  the  purpose  in  the  same  month.  I  pass  over  the  more 
general  evidence  of  capacity,  almost  eaually  inconsistent  with 
the  case  of  the  bill  and  the  testimony  of  Miss  Hunter,  who  must, 
at  the  very  least,  be  admitted  to  have  mistaken  either  the  year 
or  the  month,  if  she  is  not  in  error  upon  the  whole  subject  mat- 
ter. The  statement  of  Miss  Hunter,  that  for  the  last  five  years, 
and  at  times  during  six  years  before,  he  was  incapable  of  know- 
ing the  value  of  money,  is  not  at  all  decisive,  were  it  true ;  but 
it  is  contradicted.  With  a  case  of  general  insanity  or  incapacity 
wholly  breaking  down,  and  with  a  case  of  such  insanity  or  inca- 
pacity, if  confined  to  the  month  in  question,  failing  as  signally, 
we  come  to  the  transaction  itself,  on  the  10th  and  11th  or  July, 
the  days  which  Mr.  Rice  and  his  wife,  and  Mr.  Gray,  passed  m 
his  society ;  and  who  must  have  sworn  falsely,  without  any  mo- 
tive, if  the  admiral's  state  of  mind  even  resembled,  however  re- 
motely, that  which  the  bill  and  one  of  its  witnesses  represent. 

That  the  admiral  was  left  in  town  behind  Mrs.  and  Miss  Hunt- 
er, and  that  they  could  not  prevail  on  him  to  accompany  them, 
is  true ;  but  I  think  it  is  equally  clear  that,  if  they  had  believed 
him  to  be  in  the  state  of  actual  insanity  described  by  Miss  Hunt- 
er, they  would  not,  on  any  account,  have  left  him  to  the 
[*149]  care  of  a  servant,  *which  turns  out  to  have  been  his  own 
care,  for  he  went  alone  to  Walbrook.  It  is  equally  true 
that  from  thence  he  went  with  Mr.  Jackson,  the  alderman's  clerk, 
to  Mr.  Roberts,  his  solicitor,  and  that  this  was  the  professional 
adviser  whom  he  employed,  on  the  alderman's  recommendation, 
in  preparing  the  deea  which  was  to  dispose  of  part  of  his  prop- 
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ert^,  and  tlie  will  whicli  was  to  dispose  of  the  rest.  If  another 
solicitor  had  been  employed ;  possibly,  if  Mr.  Roberts  had  taken 
the  precaution  of  preserving,  instead  of  losing,  or  destroying,  the 
instructions  he  took  down  in  writing  from  the  admiral's  mouth, 
this  case  would  never  have  come  into  court.  But  the  question 
is,  whether  that  untoward  circumstance  is  sufficient  to  make  this 
whole  proceeding  invalid,  to  effect  what  seems  plainly  to  have 
been  the  fixed  purpose  of  the  admiral.  Let  us  look  to  the  other 
circumstances  attending  it,  and  see  if  they  increase  or  remove 
the  suspicion  which  arises  firom  the  one  I  have  adverted  to. 

Mr.  Jackson,  who  went  with  the  admiral  from  Walbrookto 
Ely  Place,  is  no  longer  in  the  alderman's  employ ;  he  quitted  it 
seven  years  ago,  three  before  the  admiral's  death,  and  four  before 
this  suit  commenced.  He  had  been  a  clerk  in  the  house  for  eigh- 
teen years,  and  had  known  the  admiral  during  all  that  time. 
He  swears  that  the  admiral,  on  the  way  to  Roberts',  said,  that 
he  was  going  to  give  between  the  aldermen  and  others  a  sum  of 
money  or  stock,  purchased  with  the  accumulations  of  his  long 
annuities,  and  that  the  i)urpose  of  his  going  to  Ely  Place  was  to 
have  a  deed  prepared  with  this  object.  When  they  arrived,  he 
says  that  the  admiral  gave  instructions  to  Roberts,  who  sketched 
a  draft  accordingl;^,  and  read  it  to  him,  and  that  he  approved  of 
it,  but  changed  his  mind  while  it  was  preparing,  ana  made  an 
alteration,  by  leaving  some  person's  name  out  to  whom 
he  had  intended  to  give  a  small  sum  of  money.  *He  [*150] 
also  swears  that  the  deed  produced  is  according  to  the 
instructions  given,  and  that  he  was  not  surprised  at  the  admiral 
giving  Alderman  Atkins  part  of  his  money,  because  he  had  seen 
letters  from  him  in  which  such  an  intention  was  expressed. 
That  the  admiral  could  be  supposed  by  any  one  incompetent  to 
manage  his  aflfairs,  appears  to  tnis  witness  wholly  inconceivablfe, 
from  the  many  opportunities  he  had  of  intercourse  with  him  in 
his  business  concerns. 

Mr.  Roberts  swears  distinctly,  not  only  to  the  admiral's  compe- 
tency, but  to  his  own  firm  belief  "  that  he  was  not  persuaded  or 
influenced  by  any  person  or  persons  whatsoever,  but  acted  in  re- 
spect of  the  deed  from  his  own  voluntary  inclination  and  free 
will,  and  that  it  was  his  own  act  and  deed ;  that  the  instructions 
proceeded  entirely  from  himself;  and  that,  when  he  first  men- 
tioned his  intention  in  the  alderman's  favor,  Roberts  rather  en- 
deavored to  dissuade  him,  stating  that  Mr.  Atkins  was  a  rich  man, 
and  did  not  want  it ;  but  the  admiral  answered  that  he  was  under 
great  obligations  to  him,  had  a  great  regard  for  him,  and  had 
determined  on  doing  it.  When  the  deal  was  prepared  on  the 
10th  of  July,  Mr.  Rob^-ts  gave  him  a  sketch,  or  short  abstract 
of  it,  which  he  took  away  with  him,  and,  on  that  day,  he  was  in 
the  society  of  other  friends,  wholly  apart  £rom  the  alderman, 
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namely,  the  family  of  Mr.  M^Duffie,  to  whom  he  has  only  left 
30^.  On  the  11th,  he  returned  to  Ely  Place,  when  Mr.  Roberts 
read  the  deed  over  to  him,  and  explamed  its  nature  and  purport 
before  he  executed  it.  Mr.  Roberts  also  positively  swears  that  he 
did  not  see  either  the  alderman  or  his  son  before  the  execution 
of  the  deed,  and  that  he  had  no  conversation  whatever  with  them 

directly  or  indirectly  upon  the  subject. 
[*151]        ^Between  the  accounts  given  of  the  transaction  by 

Roberts  and  Jackson,  there  are  only  such  immaterial 
variations  as  are  almost  always  found  in  the  stories  told  by  dif- 
ferent persons  of  the  same  transaction,  when  they  are  telling  the 
truth,  and  in  no  concert  to  deceive  by  making  their  recollections 
exactly  agree.  This,  indeed,  is  generally  deemed  a  test  of  honest 
evidence,  and  I  have  always  observed  that  the  most  experienced 
judges  rely  upon  it  as  such.  Thus  Jackson  does  not  mention  the 
circurnstimce  of  Roberts'  dissuading  the  admiral,  which,  had  he 
been  making  a  tale  for  his  old  master,  and,  in  concert  with  Rob- 
erts, swearing  for  his  client,  he  might  easily  have  done,  Roberts' 
answer  to  the  bill  having  of  course  been  sworn  before  Jackson 
was  examined,  and  having  given  a  similar  account  of  his  conver- 
sation. So  Jackson  being  described  by  Roberts  as  having  joined  in 
dissuading  the  admiral,  Jackson  gives  no  such  particulars.  Never- 
theless he  confirms  Roberts'  statement  of  those  attempts  to  dis- 
suade ;  for  Roberts  says  that,  in  answer  to  his  remark  that  the 
alderman  was  a  rich  man,  and  did  not  want  it,  the  admiral  said 
he  was  under  great  obligation  to  him,  and  Jackson,  to  show  why 
he  was  not  surprised  at  the  gift,  uses  nearly  the  same  expressions. 
When  we  consider  the  slender  interest  which  either  of  these 
witnesses  can  be  supposed  to  take  in  this  matter ;  that  the  one 
was  only  acting  for  a  client,  and  the  other  only  giving  testimony 
{<Sr  an  employer  whom  for  five  years  he  had  ceased  to  serve,  it 
must  be  admitted  that  were  we  to  believe  them  perjured  upon 
mere  suspicion,  uncontradicted  as  they  are  by  any  one,  and  gen- 
erally confirmed  in  such  respects  as  they  could  by  the  oath  of  the 
defendants,  we  should  be  shaking  the  confidence  reposed  in  the 

greater  part  of  the  testimony  by  which  the  memory  of 
[*152]     men's  transactions  is  preserved.     But  if  ^Roberts  and 

Jackson  are  believed,  it  must  be  admitted  that  the  ad- 
miral, in  the  entire  possession  of  his  faculties,  and  with  a  full 
capacity  to  manage  his  affairs  and  dispose  of  his  property,  had 
formed  the  deliberate  intention  of  executing  this  deed  m  fiivor  of 
a  friend  towards  whom  he  entertained  extraordinary  esteem  and 
gratitude ;  that  he  well  understood  what  he  was  doing;  that  the 
deed  was  prepared  from  his  own  express  instructions,  and  read 
over  to  him  on  one  day ;  that  he  was  furnished  with  an  abstract 
or  summary,  which  he  carried  home  with  liim ;  that  he  returned 
on  the  morrow,  when  it  was  read  over  and  explained  to  him,  and 
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that  he  then  executed  it  in  the  presence  of  two  other  witnesses, 
clerks  of  Mr.  Roberts.  Can  any  influence  which  the  alderman 
may  be  supposed  to  have  possessed  over  him  invalidate  such  a 
deed,  without  a  tittle  of  proof  beyond  what  is  derived  from  the 
fact  itself  of  its  effect  being  to  give  him  a  preference  over  near 
connections,  and  from  the  relation  of  navy  agent  and  the  habits 
of  friendship  that  subsisted  between  them,  those  habits  furnish- 
ing at  the  same  time  an  explanation  of  the  favor  and  affection 
shown,  without  having  recourse  to  any  supposition  of  undue 
practices  ?  But  if,  on  such  grounds,  a  deed  so  prepared  and  so 
executed  is  to  be  set  aside,  few  assuredly  of  the  acts  of  men,  deal- 
ing with  their  own  affairs,  are  safe,  and  the  law  which  enables 
all  who  are  of  sound  mind  to  dispose  of  their  property,  no  longer 
exists  but  in  name. 

That  the  admiral  was  not  perfectly  acquainted  at  the  time  with 
the  nature  of  the  transaction  in  question  is  incredible,  unless 
Roberts  and  Jackson  have  forsworn  themselves ;  and  any  evi- 
dence tendered  to  prove  him  at  a  subsequent  period  ignorant  of 
what  he  had  done  would  be  extremely  mconclusive,  even  after  a 
short  time  had  elapsed,  because  his  memory  at  so  ad- 
vanced *an  age  might  have  failed  during  the  interval.  [*153] 
But  the  proof,  as  far  as  it  goes,  is  upon  the  balance  the 
other  way.  Five  days  after  the  execution  of  the  deed  and  ma- 
king of  the  will,  he  writes  to  the  alderman  a  letter  of  much  kind- 
ness, in  which,  after  saying  that  he  had  called  to  take  leave  of 
him,  perhaps  forever,  he  observes,  that  in  his  will,  left,  he  says, 
with  the  alderman,  there  was  a  mistake  in  giving  M^Duffie  30/. 
instead  of  100/.  Avhich  he  ought  to  have  done,  from  the  kindness 
and  gratitude  he  bore  towards  his  father.  The  deed  certiiinly 
contained  a  gift  of  30/.  to  that  gentleman.  In  September  follow- 
ing, he  writes  to  the  aldermen  another  letter  full  of  affectionate 
kindness,  and  observes  that  he  was  not  quite  satisfied  with  his. 
will,  having  had  "  gout  both  in  his  head  and  his  heels  at  the  time, 
and  not  well  recollecting  how  it  was  finished."  The  alderman 
supposing  he  meant  his  will,  though  it  is  contended  he  used  that 
word  to  describe  the  deed,  says  in  reply  that  it  is  at  Roberts^ 
and  he  hopes  he  will  make  whatever  alterations  he  likes  in  it 
without  regard  to  any  one,  reminding  him  that  he  had  always 
desired  him  to  consult  his  own  inclinations  alone ;  in  short,  using 
the  same  language  he  had  employed  on  the  same  subject  in  1817. 
The  letter  mentioning  the  will  is  dated  the  12th  of  September, 
1823,  at  Yarmouth,  and  on  the  15th  and  16th  it  is  proved  by 
Roberts  that  the  admiral  was  in  Walbrook,  and  sent  for  him  in 
OKler  to  read  over  the  deed  and  will ;  so  that  if  (as  the  letter  im- 
ports) he  had  at  all  forgotten  their  contents,  he  possibly  came  to 
town  to  have  any  doubts  removed.  Roberts  read  both  instru- 
ments over  to  him,  when  he  expressed  himself  quite  satisfied, 
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and  said  he  desired  no  alteration  to  be  made  in  them.  Boberts 
adds  that  he  was  then  in  as  sound  a  state  of  mind  as  he  had  been 
on  the  10th  and  11th  of  July.  If  ever  so  many  proofe  had  been 
brought  that  afterwards,  when  his  faculties  were  im- 
[*15J:]  paired,  *he  had  forgotten  the  contents  of  those  instru- 
ments, it  would  plainly  be  immaterial  to  the  point  in 
controversy. 

In  a  case  of  this  description,  much  depends  upon  the  character 
and  prevailing  humor*  of  the  person  who  is  alleged  to  have  been 
the  dupe  of  designing  men,  or  to  have  been  worked  upon  by  im- 
proper influence.  But  I  am  bound  to  say  that  here  the  eviaence 
tends  to  show  the  improbability  of  any  such  practices  succeeding, 
had  they  been  resorted  to.  The  admiral  appears  to  have  been  a 
very  different  sort  of  person  from  what  designing  men  would 
select  for  their  prey.  It  is  proved  by  the  principal  witness  for 
the  bill,  that  he  was  of  an  obstinate  disposition,  more  so,  indeed, 
than  almost  any  one  we  hear  of  in  real  life.  Far  from  easily  ta- 
king a  suggestion,  or  adopting  advice  given,  it  was  enough  to 
make  him  ao  a  thing  that  he  was  desired  to  abstain  from  it ;  and 
it  is  said  that  the  family  used  to  endeavor  to  lead  him  upon  this 
principle  by  a  kind  of  rule  of  contraries.  This  account  is  proba- 
oly  exaggerated,  and  if  it  be  deemed  calculated  to  meet  the  evi- 
dence that  Roberts  tried  to  dissuade  him  from  making  the  deed, 
(of  which  evidence  the  plaintiff  had  notice  in  Eoberts'  answer,) 
it  must  be  admitted  to  be  far  too  great  a  refinement,  and  one 
which  at  all  events  cannot  be  imputed  to  Roberts  without  posi- 
tive proof  that  he  knew  of  the  strange  peculiarity  deposed  to  by 
Miss  Hunter,  and  one  on  which  even  then  he  must  have  been  a 
very  weak  man  and  an.  unskilful  plotter  to  have  acted ;  for  how 
could  he  tell  that  the  admiral  would  not  take  him  at  his  word, 
and,  acting  for  once  like  other  men,  listen  to  the  exhortation,  and 
thus  defeat  the  object  of  the  supposed  conspiracy  ?  It  is  assu- 
redly not  upon  any  such  nice  speculations,  and  such  far-fetched 
refinements,  that  men  act  who  are  engaged  in  plots  of 
[*155]  this  vulgar  *kind.  Then  can  any  one  doubt  that,  with 
all  its  exaggeration,  this  account  presents  us  with  the 
picture  of  a  man  singularly  unlikely  to  become  the  dupe  of  en- 
treaty or  the  victim  of  persuasion,  and  defended,  as  it  were,  more 
than  most  men,  by  the  peculiar  constitution  of  his  mind,  from 
the  influence  of  such  artifices  ? 

The  question  has  been  asked.  Did  not  the  alderman  disclose 
to  Mrs.  and  Miss  Hunter  the  nature  of  the  arrangement  which 
had  been  made  ?  and  if  he  did  not,  an  inference  is  drawn  against 
him.  So,  too,  it  is  said  he  ought  to  have  apprised  Mr.  M*I)uffie 
of  it.  I  greatly  doubt  if  such  disclosures  would  have  been  con- 
sistent with  propriety  and  good  feith.  From  his  own  family  he 
had  carefully  kept  the  state  of  his  pecuniary  aflEaira  concealed, 
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and  he  had  once  and  again  informed  the  alderman  of  the  strata- 
gems to  which  he  resorted  for  this  purpose.  It  is  by  no  means 
clear  that  the  alderman  would  have  been  justified  in  making 
them  acquainted  with  his  friend's  whole  concerns,  including  his 
testamentary  dispositions.  Had  he  in  like  manner  committed 
the  information  to  Mr.  M*Duffie,  the  admiral  might  have  had 
reason  to  complain.  No  person  is  willing  that  any  one  should 
be  made  acquainted  with  the  contents  of  his  will,  save  those 
whom  he  chooses  himself  to  let  into  the  secret. 

I  find  that  the  Master  of  the  Rolls  considers  it  to  be  established 
in  evidence,  that  between  the  preparation  and  execution  of  the 
deed,  Mr.  Roberts  had  a  communication  with  the  alderman.  For 
this  or  anything  like  this  you  will  look  in  vain  through  all  the 
evidence  tendered  here  before  me.  But  in  that  which  was  read 
below,  the  deposition  of  the  plaintiff's  solicitor,  there  is  a  good 
deal  of  important  matter,  which  is  clearly  not  evidence 
*at  all  against  Messrs.  Atkins.  I  have  read  it,  and  [*156] 
there  is  nothing  that  I  can  find  which 'at  all  proves  the 
communication  referred  to  by  his  Honor.  There  are  several 
things  stated  as  having  been  said  by  Roberts  which  arc  not  evi- 
dence nor  anything  like  evidence  against  the  Atkinses,  but  which 
also  in  my  opinion  ought  not  to  nave  been  given  in  evidence 
against  Rooerts  himself.  Ofiers  leading  to  a  compromise  are  al- 
ways, when  attempted  to  be  proved,  rejected  by  judges.  Com- 
munications obtained  from  a  partv  by  an  attorney,  especially 
communications  from  one,  who  is  himself  acting  as  the  adverse 
partv's  solicitor,  are  regarded  by  all  judges,  when  proved  by  a 
professional  man  or  his  clerk,  with  an  evil  eye.  Tnat  any  one 
shbuld  have  made  the  kind  of  statements  imputed  to  Roberts  is 
eminently  unlikely,  and  they  most  probably  were  accompanied 
by  expressions  w&ich  have  escaped  the  witness'  recollection,  and 
which,  if  given,  would  have  imparted  a  very  different  aspect  to 
the  whole.  But  no  means  were  afforded  of  refreshing  Mr.  Rob- 
erts' recollection. on  these  things.  The  plaintiff's  solicitor,  who 
fives  in  his  examination  the  account  of^  what  Mr.  Roberts  told 
im,  does  not  instruct  his  draftsman  to  interrogate  that  gentle- 
man in  the  bill  to  these  conversations.(cf)  And  Mr.  Rioberts' 
draftsman  could  not  even  frame  cross  interrogatories  to  examine 
Mr.  Roberts  as  to  the  parts  of  the  conversation  which  he  may 
have  omitted,  because  what  the  plaintiff's  solicitor  was  to  depose 
could  not  be  foreseen.    Nothing,  therefore,  less  to  be  depended 

(a)  After  the  mdgment  had  been  delivered,  the  janior  counsel,  who  prepared  the 
bill,  stated  that  his  instructions  contained  a  statoraent  of  the  whole  of  the  evidence 
of  the  plain tiflT's  solicitor,  and  that  he  had  framed  the  interrogating  part  of  the  bill 
with  the  omissions  in  question.  Tliis  removes  from  the  sohcitor  the  charge  of  having 
held  back  the  evidence  till  he  was  examined.  Note  in  the  Lord  Gbancellor's  judg- 
ment « 
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upon  can  well  be  conceived  than  such  an  account  so 
.  [*157]     given.     It  is,  I  repeat,  *not  admissible  in  evidence  at  all 

against  Messrs.  Atkins ;  but  if  it  were,  as  against  either 
of  them  or  Mr.  Roberts,  were  his  case  now  before  the  court,  it 
could  be  of  no  avail  whatever,  and  would  not  entitle  the  court  to 
ground  anything  like  an  inference  upon  it.  Yet  in  no  other 
part  of  the  evidence  can  I  find  anjr  semblance  of  a  warrant  for 
nis  Honor's  very  mat<;rial  a.ssumption  that  a  communication  be- 
tween Roberts  and  the  alderman  is  proved  to  have  taken  place 
between  the  time  of  preparing  and  executing  the  deed. 

Upon  the  whole,  I  am  of  opinion  that  the  decree  must  be  re- 
versed. It  is  enough  to  say,  that  the  circumstances  of  the  case 
do  not  warrant  the  court  in  ascribing  the  deed  in  question  to  un- 
due influence,  or  influence  improperly  exerted  over  a  person 
either  of  insufficient  understanding,  or  under  the  control  or  man- 
agement of  another — ^the  dupe  oi  his  artifices,  or  the  victim  of 
his  contrivances,  or  subjected  to  his  sway.  The  bill,  therefore, 
must  be  dismissed.  But  although  there  have  been  imputations 
of  a  grave  nature  upon  the  principal  defendant's  character,  I 
will  not  give  the  costs,  and  for  this  reason — the  ill  advised  con- 
duct of  the  alderman  after  the  admiral's  decease,  in  repeatedly 
refusing  the  particulars  sought,  unavoidably  excited  suspicions, 
and  may  probably  have  occasioned  the  suit.  Something  of  this 
may  be  ascribed  to  the  manner  in  which,  from  what  passed 
between  Mr.  Roberts  and  the  plaintiff's  solicitor,  it  may  be  sup- 
posed the  demand  was  made.  No  improper  motive,  we  are  now 
entitled  to  say,  gave  rise  to  the  reluctance.  But  unfortunately, 
until  the  matter  was  sifted,  the  suspicions  remained ;  and  to  this 
must  be  added  the  circumstance  of  Koberts  being  the  alderman's 
solicitor ;  therefore,  I  consider  it  a  case  for  dismissing  the  bill 

without  costs. 
[*158]        *In  stating  this,  I  have  specified  the  whole  extent  of 

blame,  or  the  indiscretion  imputable  to  the  defendants. 
Their  character  appears  to  me,  after  a  careful  examination  of  the 
evidence,  to  remain  untarnished.  It -is  not  enough  to  fix  im- 
putations upon  the  honesty  or  the  honor  of  any  man,  that  he 
might  have  made  a  sacrifice  of  his  interest  from  a  high  sense  of 
delicacy,  or  abandoned  his  rights  out  of  kindness  towards  others 
less  affluent  than  himself.  Those,  may  perhaps,  have  themselves 
to  blame  for  his  struggling  against  their  obtaining  the  sum  in 
contest,  who  first  directed  towards  his  solicitor  the  language  of 
invective  and  menace,  and  afterwards  made  the  subject  of  the 
dispute  not  so  much  the  pittance  at  stake  as  the  reputation  of  the 
party.  And  as  far  as  any  censure  to  be  cast,  or  rather  any 
praise  to  be  withholden,  because  he  did  not  in  the  earliest  stage 
prevent  the  gift,  or  at  once  abandon  it  to  the  family,  such  con- 
siderations belong  not  to  4he  province  of  courts  of  justice — ^they 
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Mi  within  that  of  the  moralist.  Yet  even  there,  I  know  nou  if 
any  benefit  accrues  to  the  interests  of  sound  morals,  by  confonnd- 
ing  together  those  things  which  are  justly  objects  of  blame,  and 
those  tilings  which  are  only  disentitled  to  applause.  By  pitch- 
inff  onr  standard  of  praise  extravagantly  hign,  and  treating  as 
delinquentfl  all  who  have  failed  to  earn  tne  encomiums  of  roman- 
tic excelleqce,  we  may  truly  be  said  to  remove  moral  landmarks, 
and  to  discourage  men  from  attaining  that  measure  of  virtue 
which  is  within  the  reach  of  all,  by  maintaining  no  boundary  in 
our  estimation,  making  no  difference  in  our  judgments  between 
the  actual  wronc-doer,  and  him  who  only  fails  to  reach  those 
loftier  summits  wnich  so  few  can  gain. 

Decree  reversed. 


*PiPEB  V.  PiPsaB.  [*159] 

Rolls.— 1832:  27th  July.    L.  C— 1834:  13th  and  18th  March. 

WTiere  the  court  directed  a  deed  of  appointment  as  to  the  respective  interests  of  a 
fitther  and  his  children  to  be  made  within  a  limited  time,  and  a  deed  was  executed 
within  the  time,  containing  a  power  of  revocation;  it  was  held,  that  the  intention 
of  the  court  was  defeated,  and  that  the  deed  was  consequently  void. 

John  Ratnek,  by  his  will,  dated  the  26th  of  January,  1814, 
bequeathed  the  residue  of  his  property  after  the  death  of  his 
wife  (which  took  place  in  his  lifetime)  to  his  three  grandchildren, 
Stephen,  Sarah  and  Elizabeth  Piper,  and  their  heirs,  and  in  case 
of  the  death  of  any  of  them,  without  heirs,  to  the  survivors 
of  them  in  equal  shares,  subject,  as  to  such  one-third  shares,  to  be 
applied  to  the  nse  of  them,  the  said  Stephen,  Sarah  and  Eliza- 
beth, in  such  a  way,  by  settlement,  purchase  or  annuitv,  or 
by  payment  in  part  or  in  full,  as  his  executors  should  ap- 

g^int ;  and  the  testator  appointed  his  'son  in  law,  Stephen 
iper  the  elder,  and  Edward  Filde,  his  executors :  and  by  a 
paper  annexed  to  his  will,  and  dated  the  18th  of  November, 
1820,  the  testator  transferred  all  debts,  due  to  him  from  Ste- 
phen Piper  the  elder,  to  the  use  of  his  three  grandchildren 
to  be  applied  as  the  said  Stephen  Piper  might  think  most  con- 
ducive to  their  benefit  by  settlement  or  otherwise,  as  he  had  di- 
rected by  his  will. 

Stephen  Piper  the  elder  waa  indebted  to  the  testator,  at  the 
time  of  his  death  in  the  sum  of  5,600?.,  8  per  cent  bank  an- 
nuities. 

Stephen  Piper  the  younger  filed  his  bill  against  his  fether  and 
the  otner  executor,  and  his  sisters,  for  an  account,  and  obtained 
an  order  for  the  payment  into  court  of  his  one-third  share  of  the 
testator's  assets. 

Vol.  ni.  8 
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Bj  an  order  made  on  the  IStli  of  July,  1881^  a&  the  Hearing 
of  the  cause  on  further  directions,  it  was,  among  other 
[*160]  ^things,  declared  that  the  plaintiff,  Stephen  Piper  the 
younger,  and  the  defendants,  Sarah  Piper  and  Elizabeth 
Piper,  the  three  grandchildren  of  the  testator,  took  each  an  ab- 
solute interest  in  one-third  of  the  debt  due  to  the  testator  from 
the  defendant,  Stephen  Piper  the  elder,  and  in  the  residuary 
personal  estate  of  the  testator  at  the  time  of  his  death ;  subject, 
as  to  the  debt  due  to  the  defendant  Stephen  Piper  the  elder,  to 
the  power  of  the  said  Stephen  Piper  the  elder,  to  settle  the  whole 
or  any  part  of  each  grandchild's  share  for  their  respective  bene- 
fit for  life,  with  remainder  to  their  children;  and  as  to  the  gen- 
eral residuary  estate,  subject  to  the  like  power  of  the  two  execu- 
tors of  the  testator,  as  to  the  share  of  each  grandchild :  and  it  was 
further  declared,  that  the  share  of  each  grandchild  was  to  be 
considered  as  an  absolute  vested  interest  in  them  respectively, 
unless,  on  or  before  the  10th  day  of  November  then  next, 
Stephen  Piper  the  elder,  as  to  the  debt  due  from  him,  and  the 
executors,  as  to  the  residuary  estate,  should  deliver  to  the  Mas- 
ter, to  whom  this  cause  stood  referred,  a  written  execution  of 
the  power  thereinbefcre  declared  to  be  vested  in  them. 

No  settlement  was  executed  by  the  executors ;  but  the  defend- 
ant, Stephen  Piper  the  elder,  executed  a  deed,  dated  the  5th  of 
November,  1831,  whereby  he  appointed  one-third  of  the  debt 
due  from  him  to  the  testator's  estate,  to  Stephen  Piper  the 
younger  for  life :  with  remainder  to  his  children,  and  reserved 
to  himself  a  power  of  revocation. 

A  petition  was  presented  by  the  plaintiff  Stephen  Piper  the 
younger,  praying  that  the  deed  of  appointment  might  be  de- 
clared void,  and  that  the  sums  paid  into  court  in  respect 
[*161]     of  his  one-third  share  of  the  debt,  *and  the  residuary 
estate  might  be  transferred  into  his  name. 
« 

Mr.  BickerstetJi  and  Mr.  SideboUom^  for  the  petitioner. 

Mr.  Pemberton  and  Mr.  Temple^  contra. 

The  Master  of  the  Rolls  : — The  respective  interests  of  the 
petitioner  and  his  children  depending  upon  the  appointment  of 
Stephen  Piper  the  elder,  and  oeing  uncertain  till  such  appoint- 
ment was  made,  the  court,  at  the  hearing,  considered  it  proper 
that  such  respective  interests  should  be  ascertained  within  a  rea- 
sonable time,  and  therefore  directed  the  deed  of  appointment  to 
be  executed  on  or  before  a  day  named  in  the  order.  A  deed  of 
appointment  has  been  executed  within  the  time ;  but  the  power 
of  revocation  reserved  by  Stephen  Piper  the  elder  in  that  deed, 
wholly  disappoints  the  intention  of  tne  court ;  and  the  deed  is 
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therefore  void,  there  being  no  appointment  within  the  sense  of 
tiie  order.  The  petitioner  is  entitled  according  to  the  prayer 
of  this  petition. 

1884:  March  Uth.— The  defendant,  Stephen  Piper  the  elder, 
presented  a  petition  of  rehearing. 

Sir  W.  Home  and  Mr,  Temple,  for  the  appellant : — ^The  order 
made  by  the  court,  that  the  donee  of  a  power,  the  execution  of 
which  was  not  limited  by  the  testator  to  any  particular  period, 
should  execute  it  by  a  given  day,  was  a  very  unusual  one. 
There  was  nothing  in  the  will  creating  the  power,  to  compel  the 
donee  to  execute  it  at  a  particular  time,  or  to  restrain  him  from 
introducing  a  power  of  revocation  into  the  deed  of  ap- 

E[)intment,  whenever  he  might  choose  to  execute  *it.  [*162] 
ut  supposing  the  order  of  the  court  to  be  regular,  and 
the  power  of  revocation  to  be  inconsistent  with  that  order,  the 
deed  of  appointment  was  only  void  pro  tanio.  It  is  not  pretended 
that  the  objects  in  whose  favor,  the  power  is  executed  are  not 
within  the  scope  of  the  power ;  the  limitation  to  the  son  for  life, 
with  remainder  to  his  children,  is  perfectly»good  and  consistent 
with  the  intention  of  the  testator,  and  the  effect  of  declaring  the 
deed  wholly  void,  will  be  to  defeat  the  interests  so  given  to  the 
children.  A  power  of  revocation  is  incident  to  a  power  of  ap- 
pointment by  deed,  whether  such  power  of  revocation  is  expressly 
given  or  not  by  the  instrument  creating  the  power;  ana  such 
power  of  revocation  may  be  exercised  as  often  as  the  donee  of 
the  power  chooses,  provided  he  takes  care  to  reserve  it  to  him- 
self m  every  deed  revoking  the  prior  uses;  Adams  v.  AdamsXct) 
Heh  V.  Bond.{b)  Whether  a  power  of  revocation  can  be  annexed 
to  a  power  simply  collateral  has  been  questioned,  upon  the 
authority  of  WaU  v.  Tkurbome,ic)  but  the  author  of  the  Treatise 
on  Powers  is  of  opinion,  that  that  point  cannot  be  considered  as 
8ettled.((2)  If  the  appointment  in  the  present  case  is  void  at  all, 
it  is  void  only  for  the  excess ;  for  the  appointment  in  favor  of 
the  children  is  clearly  a  good  execution  of  the  power :  Brown  v. 
Nube1l,{e)  Ingram  v.  Ingram,{g)  Lord  Hardwicke^s  decision  in 
Ingram  v.  Ingram  is  a  strong  authority  in  favor  of  the  validity 
of  the  present  appointment,  so  fer  as  regards  the  limitation  to  the 
children.  In  that  case  a  husband  had  a  power  under  a  settlement 
of  appointing  among  the  issue  of  the  marriage ;  and  by  his  will, 
after  reciting  the  power,  he  delegated  the  power  to  his 
wife,  and,  for  want  of  such  appointment,  gave  the  *prop-     [*163] 


(<^  Cowp.  651. 

(6)  Pr.  Ch.  474;  1  Eq.  Ca.  Ab.  342 ;  and  Sagd.  Pow.  App.  4. 

(c)  1  Vem.  365.  (c)  1  Ck)X,  13. 

(d)  Sogd.  Pow.  326.  is)  2  Atk.  88. 
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erty  in  equal  shares  to  his  two  children.  Lord  Hardwicke 
held,  that  the  power  was  not,  in  its  natiire,  transmissible  or 
capable  of  being  delegated  to  a  third  person ;  but  that  the  gift 
to  the  children,  in  default  of  execution  of  the  power  so  delegated, 
was  a  good  appointment.  In  Hamilton  y,  Roys€,{a)  Lord  Redes- 
dale  expressed  his  acquiescence  in  the  rule,  that  "  where  an  act 
is  done  in  execution  of  a  power,  though  the  party  goes  beyond 
the  power,  yet  if  j^ou  can  sever  what  is  beyond  the  power  from 
what  agrees  with  it,  yon  may  reject  that  part  of  the  instrument, 
and  let  the  appointment  stand  for  the  rest/' 


The  Solicitor' Oeneral  (Sir  C.  Pepys)  and  Mr.  SidAoUom^  cou' 
ira: — The  effect  of  the  order  of  July,  1831,  was  to  give  to  the 
plaintiff  an  absolute  interest  in  his  shajre  of  the  debt  due  from  the 
lather  to  the  testator's  estate,  unless  the  father  should  execute  a 
deed  of  appointment  by  a  given  day.  That  order  has  not  been 
appealed  from,  and,  of  course,  all  parties  are  bound  by  it.  The 
deed  actually  executed  by  the  fether  was  manifestly  an  evasion 
of  the  order  of  the  court.  The  principle  upon  which  the  court 
went  in  making  that  order  was,  that,  though  it  would  not 
unconditionally  deprive  the  fether  of  the  power  given  to  him 
by  the  testator,  yet  that  power  must  be  exercised  within  a  rea- 
sonable time ;  and  as  the  fiither  had  already,  by  a  course  of  ten 
years'  litigation,  prevented  hifi(  son  from  having  his  rights  ascer- 
tained, the  appointment  must  either  be  made  by  a  given  day,  or 
the  son  would  be  absolutely  entitled. 

The  &ther  has  evaded  the  order  of  the  court  by  executing^ 
within  the  given  time,  an  appointment  which  left  the  rights- 
of  the  son  as  imsettled  as  ever.  It  is  clear,  therefore,  that 
the  appointment  is  bad;  but  it  is  said  that,  though 
[*164]  bad,  it  *may  be  reformed  by  the  court;  or  that,  thoiigh 
bad  in  part,  it  may  stand  for  that  portion  of  it  whick 
would  have  operated  as  a  valid  appointment.  But  the  time 
for  raising  this  question  is  gone  by.  Time  was  of  the  es« 
sence  of  the  order ;  the  fether  was  to  do  an  act  by  a  certain 
day,  or  the  son's  title  was  to  be  complete.  That  act  has  not  been 
done,  and  it  is  now  too  late  to  call  upon  the  court  to  reform  a 
deed  which  was  clearly  executed  m  fraud  of  the  order.  In 
Ingram  v.  Ingram^  the  court  proceeded  upon  the  rule  that  defo- 
gains  non  pote4  delegare^  and,  rejecting  that  part  of  the  clause  ill ; 
the  will  which  delegated  thepower,  upheld  that  part  which  was 
clearly  a  good  execution  of  the  power.  That  case,  therefore,  has , 
no  application  to  the  present,  in  the  passage  partially  cited^  on 
the  otner  side,  from  Ix)rd  Redesdale,  that  learned  judge  goes  on 
to  say,  "  But  you  must  see  clearly  and  distinctly  what  the  pet- 
son  had  in  view,  and  that  he  applied  his  mind  in  such  a  way, 

(a)  2  Scho.  &  Let  332. 
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tihat  if  he  bad  rightly  understood  the  extent  of  his  power,  he 
would  so  have  executed  it"  It  is  only,  therefore,  when  the 
power  is  exceeded  by  mistake,  and  without  any  fraudulent  de- 
sign, that  the  court  will  give  its  assistance  bv  rejecting  that  part 
of  an  appointment  which  is  excessive,  and  letting  that  whicn  is 
consistent  with  the  power  stand.  Tried  by  that  test,  the  appel- 
lant has  no  claim  upon  the  court  for  its  assistance,  inasmuch  as 
the  introduction  of  the  power  of  revocation,  which,  it  is  said, 
may  be  rejected  for  excess,  was  a  fraudulent  evasion  of  the  order 
of  the  court. 

Sir  W.  Homt,  in  reply. 


March  \%fh. — ^The  Lord  Ohancellob:— Itis  unnecesaupy  to 
inquire  here,  whether  or  not  Stephen  Piper  the  elder 
was  entitled  under  the  will  to  *insert  a  clause  of  revo-  [*166] 
cation  in  whatever  settlement  he  might  make.  There 
can  be  no  doubt  that,  generally  spealSng,  the  donee  of  a  power 
may  insert  such  a  clause  \  and  it  may  be  said,  indeed,  that  he  is 
always  entitled  to  do  so,  and  that  a  settlement  so  framed  w  il  be 
s  good  execution  of  the  power,  unless  in  cases  where  the  circum- 
stances show  that  he  has  not  his  whole  life  given  him  as  the 
period  within  which  the  power  may  be  exercised. 

That  there  may,  however,  be  cases  where  no  such  authority 
can  be  implied,  or  rather,  where,  contrary  to  the  general  rule,  it 
is  excluded,  cannot  admit  of  a  doubt  It  may  appear  with  more 
or  leas  clearness,  that  an  immediate  execution,  once  for  all,  was 
intended ;  that,  for  example,  the  maker  of  the  instrument  crea- 
ting the  power,  intended  to  make  those  among  whom  the  donee 
should  appoint  independent  of  him,  or  that  from  the  nature  ot 
the  power,  it  must  be  intended  to  be  executed  at  once  and  for- 
ever. This  may  appear  with  more  or  less  of  clearness,  and  pos- 
sibly a  question  might  be  raised,  whether,  in  the  present  case,  a 
power  of  revocation  was  meant  to  be  excluded,  though  my  opin- 
ion strondy  inclines  with  the  court  below  to  hold  that  it  was. 
The  grandchildren  are  to  take  their  interests,  such  as  the  father 
may  appoint,  immediately  and  during  his  life ;  and,  therefore,  it 
is  not  easy  to  see  how  he  should  have  the  power  of  altering  from 
time  to  time  the  proportion  of  their  shares,  and  the  amount  of 
their  estates  in  each ;  not  to  mention  that  here  the  donee  of  the 
power  stood  in  the  very  peculiar  relation  of  debtor  to  the  estate, 
and  that  one  of  the  subjects  over  which  the  power  is  given  is  the 
debt  due  from  the  donee. 

But,  however  this  j>oint  might  have  been  determined,  it  is 
clearly  too  late  now  to  institute  any  such  inquiry.     The 
*p03ture  in  which  the  proceedings  stand,  precludes  it.     [*1663 
An  order  was  made  on  the  16th  of  July,  1831,  decla- 
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ring  that  the  grandchildren  took  absolute  vested  interests  in  equal 
thirds  of  the  father^s  debt,  and  of  the  residue,  subject  to  the 
father's  appointment  among  them,  as  to  the  debt,  and  subject  to 
the  appointment  of  the  .executors  (the  father  being  one)  as  to  the 
residue ;  and  the  order  proceeded  to  declare,  that  the  interests  of  * 
the  grandchildren  should  be  absolute  in  both  the  debt  and  residue 
in  equal  shares,  unless,  on  or  before  a  certain  day,  (the  10th  of 
November,  then  next,)  the  fether  and  the  executors  respectively 
delivered  to  the  Master  a  written  execution  of  the  power.  There 
can  be  no  doubt,  therefore,  that  the  court  construed  the  power 
to  be  one  which  wa^  to  be  executed  without  a  clause  of  revoca- 
tion. The  Older,  fixing  a  day  certain  for  the  execution,  is  not 
intelligible  on  any  other  supposition.  To  direct  a  party  to  exe- 
cute a  power  at  a  given  time,  and  yet  allow  him  to  insert  a  clause 
which  would  enable  him  to  revoke  and  alter  it  as  he  pleased^ 
and  when  he  pleased,  would  be  nearly  a  contradiction  in  terms. 
The  clause  inserted  is  neither  more  nor  less  than  an  evasion  of 
the  order  of  the  court,  which  it  renders  perfectly  nugatory. 

Suppose  the  instrument  creating  thQ  power  had  fixed  the  day 
when  it  must  be  executed,  it  seems  impossible  to  doubt  that  revo- 
cation would  have  been  excluded,  because  there  could  be  noth- 
ing more  contrary  to  the  constitution  of  the  power  than  such  an 
execution  of  it.  In  like  manner,  I  should  have  no  doubt,  that 
if  a  power  is  directed  to  be  executed  on  or  before  a  given  day,  a 
clause  of  revocation  may  be  inserted,  but  then  it  can  only  enable 
the  new  appointment  under  it  to  be  made  on  or  before  tne  given 
day,  that  is,  the  whole  execution  must  be  within  the  lim- 
[*167]  its  prescribed ;  for  Adams  v.  *Adams^{a)  and  the  other 
cases,  all  assume  that  the  new  appointment,  however 
often  it  may  be  repeated,  is  always  an  exercise  of  the  original 
power.  I  may,  however,  add,  that  though  I  hold  these  positions 
to  be  clear,  I  am  not  aware  that  there  has  ever  been  a^  decision 
upon  the  case  I  am  supposing.  The  matter  has  been  approached 
in  some  of  the  cases,  as  Rereshy  v.  Neioland  ;{b)  perhaps,  too,  in  a 
case  of  considerable  obscurity,  Harris  v.  Gra/iam  ;(c)  and  it  is 
not  easy  to  see  how  some  discussion  of  it  was  avoided  in  Cole  v. 
Wade{a)  at  the  Eolls,  and. still  more  in  the  same  case  when  it 
came  before  Lord  Eldon,  under  the  name  of  Walier  v.  Maunde,{e) 
But  the  present  is  a  stronger  case,  and  free  from  all  doubt ;  for 
here  there  is  the  express  and  positive  order  of  the  court,  by  a 
judgment  standing  unappealed ;  and,  therefore,  it  seems  impossi- 
ble for  his  Honor  to  have  held  otherwise  than  he  did,  namely, 
that  the  condition  not  having  been  performed  by  the  father,  the 
interests  vested  absolutely  in  tiie  grandchildren ;  that  the  court 


(a)  Cowp.  661. 

(J)  2  p.  Wms.  93. 

(c)  2  RolL  Ab.  329,  pi.  12. 
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liaving  directed  the  absolute  interests  to  vest,  unless,  on  or  before 
the  10th  of  November  a  settlement  was  executed  according  to 
the  power,  and  that  settlement  not  having  been  executed  at  all, 
on  or  before  the  10th  of  November,  the  absolute  interests  vested. 
I  say  not  executed  at  aH,  for  the  executors  made  no  settlement 
whatever ;  and  Stephen  Piper  the  elder  did  not,  within  the  time 
required,  make  a  settlement ;  that  which  he  did  make,  being  onl  v 
one,  until  he  should  make  another.  The  court  said,  "You  shall 
i^point  within  a  given  time,  otherwise  your  children  take  abso- 
lutely." He  does  what  is  tantamount  to  saying,  "  I  do 
not  appoint  *within  that  time,  but  shall  do  so  some  day  [*168] 
or  other  before  T  die," 

The  judgment  below  must,  therefore,  be  affirmed,  and  the  ap- 
peal dismissed  with  costs. 


Brodie  v.  Bolton. 

Rou& — 1835:  23d  July. 

The  iDsafficiency  of  the  f\iiid  to  pay  the  debts,  is  the  only  case  m  which  the  plaintiff 
in  a  creditor's  suit  is  entitled  to  his  costs  as  between  solicitor  and  client 

Tras  was  a  creditor's  suit,  in  which  a  fund  remained  after  the 
satisfiiction  of  the  claims  of  all  the  creditors. 

•Mr.  Benson  asked  for  the  costs  of  the  plaintiff,  as  between  so- 
licitor and  client,  and  cited  Tootal  v.  Spicer,{a)  where  costs  were 
given  to  the  plaintiffs  in  a  creditor's  suit  as  between  solicitor  and 
client,  though  the  fund  was  insufficient  to  pay  the  debts. 

Mr.  B.  Keen,  for  the  defendant  entitled  to  the  residue,  sub- 
mitted that  the  inference  drawn  from  the  decision  in  Tootal  v. 
Spicer,  that  costs  were  ^iven  to  the  plaintiffs  as  between  solicitor 
and  client,  notwithstanaing  the  insufficiency  of  the  fund,  was  in- 
correct It  was  because  the  fund  was  insufficient,  that  the  costs 
were  so  given;  and  where  the  fund  was  sufficient,  as  in  the  pres- 
ent case,  the  plaintiff  was  entitled  only  to  his  costs  as  between 
party  and  party. 

The  Master  of  the  Rolls  :(6) — ^The  insufficiency  of  the  fund 
to  pay  the  debts,  is  the  only  ca^e  in  which  the  plaintiff  in  a 
creoitor's  suit  is  entitlec^to  his  costs  as  between  solicitor  and 
client. 

(a)  4  Sun.  610.  (b)  Sir  C.  Pepys. 
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[*169]    *Earl  op  Eipon  and  others  v.  Hobart  and 

OTHERS. 

1834:  23d,  24th,  25th  and  29th  January. 

Injunction,  at  the  instance  of  parliamentary  commissioners  for  cleaning  and  impro- 
ving the  river  Witham  and  its  navigation,  and  the  drainage  of  the  adjacent  landa^ 
against  the  erection  or  use  of  a  steam  engine  by  parliamentary  trustees  for  drain- 
ing a  particular  district,  applied  for  on  the  ground. of  probable  damage  to  the 
banks  of  the  river,  into  which  an  increased  body  of  water  was  thereby  expected 
to  be  thrown,  and  also  on  the  ground  of  apprehended  injury  to  the  drainage  of 
the  lands  within  the  jurisdiction  of  the  commissioners,  refused- 
Principles  upon  which  the  court  proceeds  in  interposing  by  injunction  between  public 
companies  or  trustees  in  cases  of  apprehended  mischief  or  nuisance. 

The  bill  was  filed  by  the  general  commissioiiers  of  the  Witham 
navigation,  constituted  under  several  local  acts  of  Parliament,  for 
the  purpose  of  draining  and  improving  the  fens  on  both  sides  of 
the  river  Witham,  in  the  districts  and  parishes  therein  described, 
and  for  restoring  and  maintaining  the  navigation  of  that  river 
from  the  city  of  Lincoln  downwards  to  the  sea.  After  setting 
out  the  substance  of  the  several  acts  of  Parliament  (2  G.  Ill,  48 
G.  Ill,  52  G.  in  and  10  G.  IV),  and  the  powers  and  authorities 
which  were  vested  in  the  plaintiflfe  by  virtue  of  those  respective 
acts,  the  bill  stated,  that  by  another  local  act  (29  G.  Ill,  afterwards 
amended  by  2  W.  IV),  certain  persons  were  appointed  trustees  for 
embanking  and  draining  the  reus  and  low  mnds  situate  within 
the  three  parishes  of  Nocton,  Potter,  Ilamworth  and  Bramston, 
in  the  county  of  Lincoln,  and  were  for  that  purpose  authorized 
to  make  such  banks,  cuts,  delphs,  drains  and  tunnels  communi- 
cating with  the  river  Witham,  and  also  to  erect  such  engines  and 
other  works,  in,  through,  over  and  upon  the  said  fens  and  low 
lands  as  should  be  necessary  for  draining  and  preserving  the 
same,  without  the  control  ol  any  persons  whomsoever,  except 
such  control  as  might  be  vested  in  tne  general  commissioners  of 
the  Witham  navigation,  but  that  nothing  in  the  last  mentioned 
act  (the  Nocton  Drainage  Act)  was  to  be  construed  so  as  to  pre- 
judice or  obstruct  any  works  made  or  to  be  made  by 
[*170]  virtue  of  the  *Witham  Navigation  Act,  or  to  alter  or 
invalidate  the  powers  of  the  commissioners  imder  that 
act. 

The  bill  then  stated  that  the  defendants,  the  trustees  of  the 
Nocton  drainage,  intended,  and  were  proceeding  to  erect  and  use 
a  steam  engine,  in  the  parish  of  Nocton,  for  the  more  effectually 
draining  and  preserving  the  low  landppv^ithin  the  embankments 
from  injury  bv^floods,  by  throwing  the  water  out  of  such  lands 
into  Nocton  delph;  and  that  the  erection  of  such  steam  engine 
would  do  great  and  irreparable  injury  to  the  banks  of  the  river 
Witham  at  the  parts  therein  mentioned,  (being  the  banks  whidi 
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the  plaintifi^  as  such  Gommissioiiers  as  aforesaid,  were  bound  to 

S reserve  and  keep  in  repair,)  and  would,  to  a  great  extent,  break 
own  and  destroy  the  same ;  whereby  the  low  lands  and  fens, 
the  drainage  of  which  was  provided  for  by  the  aforesaid  acts  oi 
the^and  52  G.  Ill,  and  was  under  the  jurisdiction  of  the  plain- 
tiflfe,  would  be  flooded  and  overflowed,  and  great  and  irreparable 
injury  Avould  be  done  thereto.  The  bill  then  charged  that  wind- 
mills only,  and  no  oth«  engines  had  theretofore  been  used  for 
throwing  off  the  wateraora  the  lands  and  fens  imder  the  juris- 
diction of  the  Nocton  trustees,  into  the  delphs  and  dykes  com- 
municating with  the  river  "Witham ;  and  that  by  reason  of  the 
variable  nature  of  the  wind  and  the  small  lift  of  the  windmills, 
the  periods  at  which  such  windmills  could  be  effectually  usea 
were  very  uncertain,  and  generally  of  short  duration ;  and  that 
it  had  been  found  in  consequence,  that  on  the  occasion  of  floods, 
the  additional  body  of  water  thrown  into  the  river  Witham  by 
the  use  of  such  windnaills  had  been  thrown  into  the  same  by  slow 
degrees  and  during  a  protracted  period  of  time,  so  as  to  cause 
onlv  a  small  increase  of  pressure  oeyond  the  usual  pressure  on 
its  banks :  and  it  charged  that  by  the  erection  and  use 
of  a  steam  engine,  the  additional  body  of  *water  forced  [*171] 
into  the  Witham  from  the  said  low  lands,  would  be 
forced  into  the  same  in  a  much  shorter  space  of  time,  and  in  a 
&r  more  uninterrupted  and  continuous  manner,  whereby  the 
pressure  on  the  banks  of  the  river  would  be  very  greatly  in- 
cr^eed,  and  their  strength  and  stability  greatly  damaged  or  en- 
dangered. The  bill  prayed  that  the  defendants,  the  trustees  of 
the  Nocton  drainage,  mijght  be  restrained  by  injunction  as  well 
fix>m  erecting  as  from  using  any  steam  engines  for  the  purpose 
of  throwing  off  the  water  from  or  out  of  the  low  lands  within  the 
three  parishes  aforesaid,  or  parts  thereof,  into  the  delph  or  drain 
called  the  Nocton  delph,  or  into  any  other  delph,  drain  or  chan- 
nel cownunicating  directly  or  indirectly  with  the  river  Witham ; 
or  at  siy  rate  from  using  any  steam  engine  for  the  purpose  afore- 
said, so  as  in  any  manner  to  injure  the  banks  of  the  said  river, 
or  to  injure  or  interfere  with  the  draining  and  improving  of  the 
low  lands  and  fens  m^ntiosied  and  comprised  in  the  act  of  Par- 
liament constituting  the  commissioners  of  the  Witham  navigation, 
or  any  works  erected  or  performed  by  such  commissioners. 

A  motion  was  now  made  in  the  terms  of  the  prayer  of  the  bUh 
Very  voluminous  affidavits  were  filed  on  both  sides,  chiefly  with 
reference  to  the  probable  effect  of  the  proposed  working  of  a 
jteani  engine  on  the  draining  of  the  lands  lying  lower  down  the 
Witham,  and  its  effect  in  throwing  an  increased  body  of  water 
into  the  river,  and  thereby  augmenting  the  pressure  upon  its 
banks.  The  general  character  and  purport  of  the  affidavits  are 
stated  in  the  judgment. 
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-  [*157] 


■Qpon  can  well  be  conceived  than  sucli  an  account  so 
given.  It  is,  I  repeat,  *not  admissible  in  evidence  at  all 
against  Messrs.  Atkins ;  but  if  it  were,  as  against  either 
of  them  or  Mr.  Eoberts,  were  his  case  now  before  the  court,  it 
could  be  of  no  avaU  whatever,  and  would  not  entitle  the  court  to 
ground  anything  like  an  inference  upon  it.    Yet  in  no  other 

Eart  of  the  evidence  can  I  find  any  semblance  of  a  warrant  for 
is  Honor's  very  material  assumption  that  a  communication  be- 
tween Eoberts  and  the  alderman  is  proved  to  have  taken  place 
between  the  time  of  preparing  and  executing  the  deed. 

Upon  the  whole,  1  am  of  opinion  that  the  decree  must  be  re- 
versed. It  is  enough  to  say,  that  the  circumstances  of  the  case 
do  not  warrant  the  court  in  ascribing  the  deed  in  question  to  un- 
due influence,  or  influence  improperly  exerted  over  a  person 
either  of  insufficient  understandmg,  or  under  the  control  or  man- 
agement of  another — the  dupe  oi  his  artifices,  or  the  victim  of 
his  contrivances,  or  subjected  to  his  sway.  The  bill,  therefore, 
must  be  dismissed.  But  although  there  have  been  imputations 
of  a  grave  nature  upon  the  principal  defendant's  character,  I 
will  not  give  the  costs,  and  for  this  reason — the  ill  advised  con- 
duct of  the  alderman  after  the  admiral's  decease,  in  repeatedly 
refusing  the  particulars  sought,  imavoidably  excited  suspicions, 
and  may  probably  have  occasioned  the  suit.  Something  of  this 
may  be  avscribed  to  the  manner  in  which,  fix)m  what  passed 
between  Mr.  Eoberts  and  the  plaintiff's  solicitor,  it  may  be  sup- 
posed the  demand  was  made.  No  improper  motive,  we  are  now 
entitled  to  say,  gave  rise  to  the  reluctance.  But  unfortunat-ely, 
until  the  matter  was  sifted,  the  suspicions  remained ;  and  to  this 
must  be  added  the  circumstance  of  Eoberts  being  the  alderman's 
solicitor ;  therefore,  I  consider  it  a  case  for  dismissing  the  bUl 

without  costs. 
[*158]  *In  stating  this,  I  have  specified  the  whole  extent  of 
blame,  or  the  indiscretion  imputable  to  the  defendants. 
Their  character  appears  to  me,  after  a  careful  examination  of  the 
evidence,  to  remain  untarnished.  It -is  not  enough  to  fix  im- 
putations upon  the  honesty  or  the  honor  of  any  man,  that  he 
might  have  made  a  sacrifice  of  his  interest  from  a  high  sense  of 
delicacy,  or  abandoned  his  rights  out  of  kindness  towards  others 
less  affluent  than  himself.  Those,  may  perhaps,  have  themselves 
to  blame  for  his  struggling  against  their  obtaining  the  sum  in 
contest,  who  first  directed  towards  his  solicitor  the  language  of 
invective  and  menace,  and  afterwards  made  the  subject  of  the 
dispute  not  so  much  the  pittance  at  stake  as  the  reputation  of  the 
party.  And  as  far  as  any  censure  to  be  cast,  or  rather  any 
praise  to  be  withholden,  because  he  did  not  in  the  earliest  stage 
prevent  the  gifb,  or  at  once  abandon  it  to  the  family,  such  con- 
siderations belong  not  to  4he  province  of  courts  of  justice — ^they 
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&I1  within  that  of  the  moralist.  Yet  even  there,  I  know  fton  if 
any  benefit  accrues  to  the  interests  of  sound  morals,  by  confound- 
ing together  those  things  which  are  justly  objects  of  blame,  and 
those  things  which  are  only  disentitled  to  applause.  By  pitch- 
ing our  standard  of  praise  extravagantly  hign,  and  treating  as 
deUnquenta  all  who  have  failed  to  earn  tne  encomiums  of  roman- 
tic excelleifce,  we  may  truly  be  said  to  remove  moral  landmarks, 
and  to  discourage  men  from  attaining  that  measure  of  virtue 
which  is  within  the  reach  of  all,  by  maintaining  no  boundary  in 
our  estimation,  making  no  difference  in  our  judgments  between 
the  actual  wronff-doer,  and  him  who  only  fails  to  reach  those 
loftier  summits  which  so  few  can  gain. 

Decree  reversed. 


*PlPEB  v.  PiPEB.  [*159] 

HOLLS.— 1832:  27th  July.    L.  C— 1834;  13th  and  18th  March. 

Where  the  court  directed  a  deed  of  appointment  as  to  the  respective  interests  of  a 
&ther  and  his  diildren  to  be  made  within  a  limited  time,  and  a  deed  was  executed 
within  the  time,  containing  a  power  of  revocation ;  it  was  held,  that  the  intention 
of  the  court  was  defeated,  and  that  the  deed  was  consequently  void. 

John  Raynek,  bj  his  will,  dated  the  26th  of  January,  1814, 
bequeathed  the  residue  of  his  property  after  the  death  of  his 
wife  (which  took  place  in  his  lifetime)  to  his  three  grandchildren, 
Stephen,  Sarah  and  Elizabeth  Piper,  and  their  heirs,  and  in  case 
of  the  death  of  any  of  them,  without  heirs,  to  the  survivors 
of  them  in  equal  shares,  subject,  as  to  such  one-third  shares,  to  be 
applie^  to  the  use  of  them,  the  said  Stephen,  Sarah  and  Eliza- 
lieth,  m  such  a  way,  by  settlement,  purchase  or  annuity,  or 
by  payment  in  part  or  in  full,  as  his  executors  should  ap- 

g^int ;  and  the  testator  appointed  his  'son  in  law,  Stephen 
iper  the  elder,  and  Edward  Filde,  his  executors :  and  by  a 
paper  annexed  to  his  will,  and  dated  the  18th  of  November, 
1820,  the  testator  transferred  all  debts,  due  to  him  from  Ste- 
phen Piper  the  elder,  to  the  use  of  his  three  grandchildren, 
to  be  applied  as  the  said  Stephen  Piper  might  think  most  con- 
ducive to  their  benefit  by  settlement  or  otherwise,  as  he  had  di- 
rected by  his  will. 

Stephen  Piper  the  elder  waa  indebted  to  the  testator,  at  the 
time  of  his  death  in  the  sum  of  5,600?.,  8  per  cent  bank  an- 
nuities. 

Stephen  Piper  the  younger  filed  his  bill  against  his  father  and 
the  other  executor,  and  his  sisters,  for  an  account,  and  obtained 
an  order  for  the  payment  into  court  of  his  one-third  share  of  the 
testator's  assets. 
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■Qpon  can  well  be  conceived  than  sucli  an  account  so 
.  [*157]     given.     It  is,  I  repeat,  *not  admissible  in  evidence  at  all 

against  Messrs.  Atkins ;  but  if  it  were,  as  against  either 
of  them  or  Mr.  Eoberts,  were  his  case  now  before  the  court,  it 
could  be  of  no  avail  whatever,  and  would  not  entitle  the  court  to 
ground  anything  like  an  inference  upon  it.    Yet  in  no  other 

Eart  of  the  evidence  can  I  find  any  semblance  of  a  warrant  for 
is  Honor's  very  material  assumption  that  a  communication  be- 
tween Eoberts  and  the  alderman  is  proved  to  have  taken  place 
between  the  time  of  preparing  and  executing  the  deed. 

Upon  the  whole,  1  am  of  opinion  that  the  decree  must  be  re- 
versed. It  is  enough  to  say,  that  the  circumstances  of  the  case 
do  not  warrant  the  court  in  ascribing  the  deed  in  question  to  un- 
due influence,  or  influence  improperly  exerted  over  a  person 
either  of  insufficient  understanding,  or  under  the  control  or  man- 
agement of  another — the  dupe  of  his  artifices,  or  the  victim  of 
his  contrivances,  or  subjected  to  his  sway.  The  bill,  therefore, 
must  be  dismissed.  But  although  there  have  been  imputations 
of  a  grave  nature  upon  the  principal  defendant's  character,  I 
will  not  give  the  costs,  and  for  this  reason — the  ill  advised  con- 
duct of  the  alderman  after  the  admiral's  decease,  in  repeatedly 
refusing  the  particulars  sought,  unavoidably  excited  suspicions, 
and  may  probably  have  occasioned  the  suit.  Something  of  this 
may  be  ascribed  to  the  manner  in  which,  from  what  passed 
between  Mr.  Eoberts  and  the  plaintiff's  solicitor,  it  may  be  sup- 
posed the  demand  was  made,  No  improper  motive,  we  are  now 
entitled  to  say,  gave  rise  to  the  reluctance.  But  unfortunately, 
until  the  matter  was  sifted,  the  suspicions  remained ;  and  to  this 
must  be  added  the  circumstance  of  Eoberts  being  the  alderman's 
solicitor ;  therefore,  I  consider  it  a  case  for  dismissing  the  bUl 

without  costs. 
[*158]  *In  stating  this,  I  have  specified  the  whole  extent  of 
blame,  or  the  indiscretion  imputable  to  the  defendants. 
Their  character  appears  to  me,  after  a  careful  examination  of  the 
evidence,  to  remain  untarnished.  It -is  not  enough  to  fix  im- 
putations upon  the  honesty  or  the  honor  of  any  man,  that  he 
might  have  made  a  sacrifice  of  his  interest  from  a  high  sense  of 
delicacy,  or  abandoned  his  rights  out  of  kindness  towai'ds  others 
less  affluent  than  himself  Those,  may  perhaps,  have  themselves 
to  blame  for  his  struggling  against  their  obtaining  the  sum  in 
Contest,  who  first  directed  towards  his  solicitor  the  language  of 
invective  and  menace,  and  afterwards  made  the  subject  of  the 
dispute  not  so  much  the  pittance  at  stake  as  the  reputation  of  the 
party.  And  as  far  as  any  censure  to  be  cast,  or  rather  any 
praise  to  be  withholden,  because  he  did  not  in  the  earliest  stage 
prevent  the  gift,  or  at  once  abandon  it  to  the  family,  such  con- 
siderations belong  not  to  ^he  province  of  courts  of  justice — they 
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Ml  within  that  of  the  moralist.  Yet  even  there,  I  know  non  if 
any  benefit  accrues  to  the  interests  of  sound  morals,  by  confound- 
ing together  those  things  Avhich  are  justly  objects  of  blame,  and 
those  things  which  are  only  disentitled  to  applause.  By  pitch- 
ing our  standard  of  praise  extravagantly  hign,  and  treating  as 
delinquente  all  who  have  failed  to  earn  the  encomiums  of  roman- 
tic excelledce,  we  may  truly  be  said  to  remove  moral  landmarks, 
and  to  discourage  men  fix)m  attaining  that  measure  of  virtue 
which  is  within  the  reach  of  all,  by  maintaining  no  boundary  in 
our  estimation,  making  no  diflference  in  our  judgments  between 
the  actual  wrong-doer,  and  him  who  only  fidls  to  reach  those 
loftier  summits  which  so  few  can  gain. 

Decree  reversed. 


*PlPEB  V.  PiPEB.  [*159] 

Rolls.— 1832:  27th  July.    L.  C— 1834:  13th  and  18th  March. 

Where  the  court  directed  a  deed  of  appointment  as  to  the  respective  interests  of  a 
fiither  and  his  children  to  be  made  within  a  limited  time,  and  a  deed  was  executed 
within  the  time,  containing  a  power  of  revocation ;  it  was  held,  that  the  intention 
of  the  court  was  defeated,  and  that  the  deed  was  consequently  void. 

John  Eayner,  bj  his  will,  daj^d  the  26th  of  January,  1814, 
bequeathed  the  residue  of  his  property  after  the  death  of  his 
wife  (which  took  place  in  his  lifetime)  to  his  three  grandchildren, 
Stephen,  Sarah  and  Elizabeth  Piper,  and  their  heirs,  and  in  case 
of  the  death  of  any  of  them,  without  heirs,  to  the  survivors 
of  them  in  equal  shares,  subject,  as  to  such  one-third  shares,  to  be 
applie^  to  the  use  of  them,  the  said  Stephen,  Sarah  and  Eliza- 
l)eth,  m  such  a  way,  by  settlement,  purchase  or  annuity,  or 
by  payment  in  part  or  in  full,  as  his  executors  should  ap- 

gDiut ;  and  the  testator  appointed  his  'son  in  law,  Stephen 
iper  the  elder,  and  Edward  Filde,  his  executors :  and  bv  a 
paper  annexed  to  his  will,  and  dated  the  18th  of  November, 
1820,  the  testator  transferred  all  debts,  due  to  him  from  Ste- 
phen Piper  the  elder,  to  the  use  of  his  three  grandchildren, 
to  be  applied  as  the  said  Stephen  Piper  might  think  most  con- 
ducive to  their  benefit  by  settlement  or  otherwise,  as  he  had  di- 
rected by  his  will. 

Stephen  Piper  the  elder  waa  indebted  to  the  testator,  at  the 
time  of  his  death  in  the  sum  of  5,600?.,  3  per  cent  bank  an- 
nuities. 

Stephen  Piper  the  younger  filed  his  bill  against  his  fether  and 
the  otner  executor,  and  his  sisters,  for  an  account,  and  obtained 
an  order  for  the  payment  into  court  of  his  one-third  share  of  the 
testator's  assets. 

Vol.  in.  8 


178 


CASES  IN  CHANCERY. 


isa4.— £arl  of  Ripon  y.  Hobart 


not  bound  to  prevent  any  steam  engine  £jx)m  being  erected,  but 
only  to  restrain  such  a  use  of  it  as  destroyed  the  navigation. 

ity  however,  that  ground  be  denied  or  deemed  insufficient,  and 
if  this  mischief  be  of  a  kind  which  consists  in  the  erection  of  the 
engine,  and  not  in  the  mode  of  working  it,  it  follows  that  it  must 
be  so  treated  throughout.  Have  the  plaintiffs  so  treated  it? 
Taking  that,  which  is  of  necessity  their  view  of  the  question, 
have  they  so  proceeded  as  to  give  them  a  right  to  the  assistance 
of  this  court  ?    It  appears  to  me  that  they  have  not 

[His  Lordship  then  stated  the  several  communications  which 
had  passed  between  the  Nocton  trustees,  and  the  commissioners 
of  the  Witham  Navigation,  and  the  different  steps  taken  by  the 
latter  with  a  view  to  oppose  the  intended  erections,  and  pro- 
ceeded :] 

The  result  of  the  whole  was,  that  the  question  could  not  come 
on  for  discussion  in  this  court  before  the  20th  of  December  last, 
after  considerable  progress  had  been  made  in  the  works,  and 
sums  of  money  been  expended  upon  them^  ind^ndent  of  con- 
tracts being  entered  into  at  the  earlier  period.  The  danger  ap- 
prehended in  the  case  of  the  Birmingham  Canal  Company  v. 
Lhyd^{a)  was  one  of  a  very  serious  nature — ^that  of  draining  off 
the  water  fix)m  a  great  reservoir  of  the  canal :  and  yet  Lord  El- 
don  refused  the  injunction,  leaving  the  company,  as  he  said,  "to 
take  their  chance  at  law,"  because  they  had  delayed  coming  to 
the  court  till  two  vears  after  notice  firom  the  defendants.  Here, 
indeed,  the  delay  was  only  nine  months ;  but  there  was 
[*179]  a  counter-notice  in  that  *ca8e  as  well  as  in  this,  and  it 
made  no  difference  in  the  consideration  of  the  court  as 
to  the  party's  laches.  Lord  Eldon  there  added,  "  they  must  es- 
tablish their  right  to  damages  at  law  before  I  ought  to  grant  this 
injunction."  §o  that  he  held  their  delay  to  have  been  sufficient 
to  deprive  them  of  the  preventive  relief  altogether,  inasmuch  as 
the  oamage  must,  in  great  part,  have  been  done  before  they 
could  obtain  their  verdict,  and  again  come  to  this  court.  But 
the  conduct  of  the  plaintifl&  here  gives  rise  to  the  further  remark, 
that  in  a  case  of  this  kind,  where  the  application  is  not  against 
an  admitted  nuisance,  but  against  a  work  which  may  or  may  not 
be  noxious  according  to  circumstances,  the  party  alleging  mis- 
chief has  no  middle  course  between  coming  in  the  very  first  in- 
stance, and  waiting  until  he  can  satisfy  the  court,  by  a  verdict 
at  law,  that  he  is  right  both  as  to  his  title  and  as  to  the  mischirf. 

In  considering  more  generally  the  question  which  is  raised  by 
the  present  motion,  I  certainly  think  we  shall  not  go  beyond 
what  both  principle  and  authority  justify,  if  we  lay  down  the 
rule  respectmg  the  relief  by  injunction,  as  applied  to  such  cases, 


(a)  18  Yea.  515. 
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to  be  this :  H  the  thing  sought  to  be  prohibited  is  in  itself  a  nui- 
sance, the  court  will  interfere  to  stay  irreparable  mischief,  with- 
out waiting  for  the  result  of  a  trial ;  ana  will,  according  to  the 
dircumstanoes,  direct  an  issue,  or  allow  an  action,  and,  if  need 
be,  expedite  the  proceedings,  the  injunction  being  in  the  mean- 
time continued.  But  where  the  thing  sought  to  be  restrained,  is 
not  unaii^idably  and  in  itself  noxious,  but  only  something  which 
ma^,  according  to  circumstances,  prove  so,  the  court  will  rpfuse 
to  mterfere  until  the  matter  has  been  tried  at  law,  generally  by 
an  action,  though,  in  particular  cases,  an  issue  may  be  directed 
for  the  satisfaction  or  the  court,  where  an  action  could  not  be 
framed  so  as  to  meet  the  question. 

*The  distinction  between  the  two  kinds  of  erection  or  [*180] 
operation  is  obvious,  and  the  soundness  of  that  discre- 
tion seems  undeniable  which  would  be  verv  slow  to  interfere 
where  the  thing  to  be  stopped,  while  it  is  highly  beneficial  to 
one  party,  may  very  possibly  be  prejudicial  to  none.  The  great 
fitness  of  pausing  much  before  we  interrupt  men  in  those  modes 
of  enioying  or  improving  tiieir  property  which  are  prima  facie 
harmless,  or  'even  praiseworthy,  is  equally  manifest ;  and  it  is 
always  to  be  borne  in  mind  that  the  iurisdiction  of  this  court 
over  nuisance  by  injunction  at  all  is  oi  recent  growth,  has  not 
till  very  lately  been  much  exercised,  and  has  at  various  times 
found  great  reluctance  on  the  part  of  the  learned  judges  to  use  it, 
even  in  cases  where  the  thing  or  the  act  complained  of  was  ad- 
mitted to  be  directly  and  immediately  hurtfiil  to  the  complainant. 
All  that  has  been  said  in  the  cases  where  this  unwillingness  lias 
appeared,  may.be  referred  to  in  support  of  the  proposition  which 
I  nave  stated;  as  in  The  AUorney-Cteneralv.  Ntchot,{a)  The  Attor- 
ney'General  V.  Cleaver ^{b)  an  anonymous  case(c)  before  Lord 
Thurlow,  and  others.  It  is  also  very  material  to  observe,  what 
is  indeed  strong  authority  of  a  negative  kind,  that  no  instance 
can  be  produced  of  the  interposition  by  injunction,  in  the  case  of 
what  we  have  been  regarding  as  eventual  or  contingent  nuisance. 
But  some  authorities  approach  very  near  the  ground  upon  which 
I  have  relied:  Lord  Hardwicke,  in  The  Attorney- Gfeneral  v. 
Dougkiy,{d)  speaks  of  a  plain  case  of  nuisance  as  contradistin- 
guished from  others,  and  as  entitling  the  court  to  grant  an  in- 
junction before  answer. 

Lord  Eldon  at  one  time(c)  appeared  to  think  that 
there  was  no  instance  of  an  injunction  to  restrain  *a    [*181] 
nuisance  without  a  trial.    But  though  this  cannot  now 
be  maintained,  it  is  clear  that  in  other  cases  where  there  appeared 

(a)  16  Ves.  338.  (d)  2  Vea.  sen.  453. 

h)  18  Ves.  211.  (e)  Attorney- General  v.  Ckaver,  18  Ves.  320. 

(c)  1  Ves.  jun.  140. 
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to  be  a  doubt,  as  in  Chalk  v.  WyaiiXa)  the  injunction  was  said 
oiJy  to  be  granted  because  damages  had  been  recovered  at  law. 

The  course  which  has  been  pursued  at  law,  with  respect  to 
different  kinds  of  obstructions  and  other  violations  of  right,  fur- 
nishes a  strong  analogy  of  the  same  kind.  Lord  Hale,  in  a  note 
to  Fitzherbert  s  Natura  Brevium^{h)  speaking  of  a  market  held  in 
derogation  of  a  franchise,  says,  that  if  it  be  kept  on  the  Same  dav- 
it shall  be  intended  a  nuisance,  but  if  it  be  on  another  day  it  shall 
be  put  to  issue  whether  it  be  a  nuisance  or  not :  and  the  case  of 
Yard  v.  Ford(c)  seems  to  recognize  the  same  distinction. 

Upon  this  view  of  the  question,  then,  it  seems  impossible  to 
grant  the  injunction.  But,  adverting  to  the  circumstances  of  the 
case,  the  conduct  of  the  parties  both  before  and  since  the  cause 
came  into  court,  and  the  coniBict  of  opinion  among  the  profes- 
sional men,  which  the  evidence  unquestionably  disdoses,  the  in- 
clination of  the  court  would  naturally  be  this,  independently  of 
the  objection  to  which  I  have  mainly  adverted.  Tnere  can  be 
no  satisfactory  way  of  determining  on  which  side  the  true  opin- 
ion lies  without  actual  experience.  A  trial  at  law  paight,  proba- 
bly would,  by  the  examination  of  witnesses,  and  the  view  afforded 
to  the  jury  m  the  company  of  skilful  and  experienced  persons, 
throw  important  light  upon  the  subject.  Nevertheless,  the  only 
means  of  attaining  certainty,  amidst  the  discrepancy  of  learned 
opinions,  is  actual  experience.  If  the  waiting  for  that 
[*182]  might,  by  any  proximate  ^possibility,  occasion  such  irre- 
parable and  extensive  damage  as  some  of  the  witnesses 
speak  of,  the  inducement  would  be  strong  to  grant  an  injunction 
in  the  meantime.  But,  upon  the  whole  result  of  the  evidence, 
there  does  not  appear  to  be  such  a  reasonable  ground  of  apprehen- 
sion as  imperatively  to  call  for  this  course  here.  If  that  be  so,  the 
consequences  of  granting  the  injunction  are  then  to  be  regarded* 
These  are  by  no  means  to  be  compared  with  the  consequences  of 
shutting  up  a  colliery  or  other  mine  which  may  be  flooded,  or  a 
trading  concern  which  may,  from  its  nature,  be  destroyed  for- 
ever, if  suspended  for  a  month.  Nevertheless  they  are  not  to  be 
put  out  of  view.  The  engines  have  been  erected,  and  the  order 
would  prevent  them  from  working,  and  that  too  after  the  money 
had  been  invested  in  their  construction,  in  consequence  of  the 
plaintiffs  having  from  October  to  February  done  nothing  but  re- 
peat a  notice,  and  nothing  at  all  from  that  notice  till  J  une,  al- 
though aware  in  September  of  the  intention  to  build  the  engines, 
and  not  apprised  ailerward^  by  any  act  or  any  communication 
that  the  intention  was  abandoned. 

All  this  leads  to  the  conclusion  that  things  should  be  suffered 
to  continue  as  they  now  are. 


11 


a  3  Mer.  688. 
h)  1834,  n.  b. 


(c)  2  Saand.  172, 
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His  Lordship  concluded  his  judgment  by  refusing  the  motion, 
and  by  recommending  that  the  parties  should  agree  to  refer  the 
matters  in  question  to  some  individual  of  respectability  and  skill 
resident  on  the  spot,  to  whom  might  be  entrusted  the  discretion 
of  directing  at  wnat  times  the  working  of  the  proposed  new  ma- 
chinery should  be  relaxed  or  suspended,  and  who  might  be  the 
person  to  determine  whether  the  application  to  the  court  should 
te  renewed. 

A  subsequent  application  for  an  issue  was  also  refused. 


*HoDGSON  V.  Shaw.  [*183] 

1834:  15th  and  iHh  March;  15th  April 

A.  and  B.  executed  a  joint  and  Bever^  bond,  lo  secure  a  sum  of  money  with  interest 
to  W. ;  subsequently  to  the  deaths  of  A.  and  W.,  the  executors  of  W.  obtained 
from  K,  as  principal,  and  from  0.  as  surety,  another  bond  to  secure  a  part  of  the 
money  then  due  on  the  original  bond,  with  interest  No  payments  were  ever 
made  in  respect  of  the  first  bond,  but  after  G/s  death  the  second  bond  was  paid 
off  out  of  C.'s  estate,  and  his  representatives  thereupon  procured  the  original  bond 
to  be  assigned  to  them :  Held,  on  a  suit  to  administer  the  estate  of  A.,  that  C/s 
representatives  were  entitled,  by  virtue  of  the  assignment,  to  rank  as  specialty 
creditors  of  A/s  estate,  in  respect  of  the  payments  Inade  by  G.  or  his  estate  on 
the  second  bond,  to  the  extent  of  the  penalty  in  the  assigned  bond. 

On  tbe  14th  of  February,  1812,  a  joint  and  several  bond  to 
secure  a  sum  of  2,220Z.  and  interest,  with  a  penalty  of  double  the 
amount,  was  executed  by  Eichard  Shaw  and  Henry  Shaw  as 
principals  to  one  Wilkinson.  On  the  17th  of  March,  1813,  Wil- 
kinson died,  and  the  death  of  Eichard  Shaw  took  place  in  the 
month  of  August  following.  In  January,  1816,  a  sum  of  2,523?. 
was  due  to  the  estate  of  Wilkinson  for  principal  and  interest 
upon  the  bond;  and  applications  having  been  then  made  by 
Wilkinson's  executors  for  payment  of  that  sum,  Henry  Shaw 
prevailed  upon  John  Whaley  to  join  with  him  in  executing  to 
the  executors,  on  the  22d  of  the  same  month,  another  bond  for 
the  sum  of  2,420Z.,  being  part  of  the  said  sum  of  2,523?.,  due  on 
the  bond  of  February,  1812,  and  in  which  new  bond  Henry- 
Shaw  was  the  principal  debtor,  and  John  Whaley  a  surety. 
Whaley  died  in  July,  1818,  having  previously  made  some  pay- 
ments on  account  oi  the  bond  of  January,  1816,  to  the  executors 
of  Wilkinson ;.  and,  after  his  decease,  other  payments  were,  from 
time  to  time,  made  by  his  representatives  out  of  his  estate,  in 
further  discharge  of  what  was  due  in  respect  of  that  bond ;  and 
in  consideration  of  those  payments,  which  amounted  in  the  whole 
to  the  sum  of  2,937?.,  the  executors  of  Wilkinson,  by  an  in- 
denture dated  the  24th  of  June,  1830,  reciting,  that  they  had  re- 
ceived from  Whaley  and  his  estate  the  sum  of  2,937?.,  in  part 
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[*184]  discharge  of  the  moneys  due  on  the  bond  of  *Jantiary, 
1816,  and  that  no  payment  had  ever  been  made  by 
Richard  Shaw  and  Henry  Shaw,  or  either  of  them,  on  acconnt 
of  the  bond  of  February,  1812,  and  that  the  same  was  still  sub- 
sisting, and  an  available  security  at  law  for  the  full  amount  of 
principal  and  interest  expressed  to  be  thereby  secured ;  and  fiir- 
ther  reciting,  that  the  parties  thereto  were  advised  that  the  estate 
of  Whaley  was  entitled  to  the  benefit  of  the  bond  of  February, 
1812,  for  recovering  the  sum  of  2,937/.  so  paid  by  or  by  the  es- 
tate of  Whaley,  as  such  surety  for  Richard  Shaw  and  Henry 
Shaw  as  aforesaid,  but  subject,  in  the  first  place,  to  the  right  of 
the  said  executors  to  recover,  by  means  thereof;  so  much  money 
as  was  the  difference  between  the  said  sum  of  2,937Z.  and  the 
full  amount  of  principal  and  interest  secured  by  the  bond  of 
February,  1812,  and  that  it  had  been  therefore  agreed  that  the 
said  executors  should  assign  the  last-mentioned  bond  in  manner 
and  for  the  purposes  therdnafter  expressed ;  they,  the  said  exe- 
cutors, did  thereby  assign  and  transfer  imto  John  Harrison,  his 
executors,  administrators  and  assigns,  the  said  bond  of  February, 
1812,  and  all  the  sums  of  money  thereby  secured,  upon  trust,  m 
the  first  place,  to  pay  to  them  two  sums  of  94:1.  10s.  and  S26L 
10s.,  with  interest  and  costs  as  therein  mentioned;  and  upon 
further  trust  to  pay  to  Whaley^s  widow  a  sum  which  she  had 
advanced  to  the  said  executors  out  of  her  own  moneys,  as  therein 
mentioned ;  and  as  to  the  residue  or  surplus  thereof,  upon  trust 
for  the  personal  representatives  of  Whaley,  for  their  own  use 
and  benefit 

Under  the  decree,  which  was  made  in  a  creditor's  suit  for  the 
administration  of  the  estate  of  Richard  Shaw,  the  Master  found 
the  fiicts  before  mentioned  with  respect  to  these  two  bonds ;  and 
the  report  having  been  confirmed,  one  of  the  questions  discussed 
at  the  Rolls  upon  further  direction  was,  whether  the 
[*18o]  personal  representatives  *of  John  Whaley  were  entitled, 
Dy  virtue  of  the  assignment  which  had  been  made  of 
Wilkinson's  bond  to  a  trustee,  for  them  to  rank  as  specialty  cred- 
itors against  Richard  Shaw's  estate,  to  the  amount  of  the  sums 
found  due  to  their  testator's  estate,  in  respect  of  payments  made 
on  account  of  the  bond  of  January,  1816,  in  which  he  had  been 
surety  for  Henry  Shaw. 

The  Master  of  the  Rolls,  having  decided  (among  other  things) 
that  the  personal  representatives  of  John  Whaley  were  not  en- 
titled to  rank  as  specialty  creditors  against  the  estate  of  Richard 
Shaw  for  any  of  such  sums,  a  petition  of  appeal  was  presented 
against  his  decision. 

The  Solicitor- Qejieral  (Sir  C.  Pepys),  Mr.  Spence  arid  Mr.  J. 
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RussdJ^  in  support  of  the  appeal : — ^The  judgment  of  his  Honor 
was  founded  on  a  mistaken  application,  or  rather  extension,  of 
the  doctrine  laid  down  by  Lord  Eldon  in  Copia  v.  Middleton,{a) 
It  is  not  sought,  in  the  least  degree,  to  impeach  the  authority  of 
that  case,  of  which,  however,  it  may  be  observed,  that  it  was  the 
first  to  introduce  in  terms  any  exception  to  the  generality  of  the 
rule  established  by  so  many  earlier  cases,  that  a  surety  paying 
off  his  principal's  debt  is  entitled,  as  against  that  principal,  to  all 
the  remedies  of  which  the  creditor  might  have  availed  himself. 
The  fects  found  by  the  Master  totally  exclude  the  application  of 
that  exception  in  the  present  instance.  The  result  of  the  finding 
is,  that  the  whole  of  th^  debt  due  to  Wilkinson's  estate,  in  re- 
spect of  the  bond  of  February,  1.812,  has  been  paid  by  Whaley 
or  his  estate,  except  a  sum  of  430^. ;  and  that  it  nas  been  paid  in 
discharge,  not  of  the  original  bond,  but  of  a  new  obliga- 
tion, *by  which  Whaley  made  himself  substantially  a  [*186] 
surety  for  the  Shaws,  tne  debtors  in  the  original  bond 
to  Wilkinson.  That  bond  still  remains  existing  and  in  full 
force,  and  the  right  to  sue  upon  it  has  been  purchased  by 
WhaJey's  representatives,  who,  in  virtue  of  the  assignment  they 
have  Obtain^  are  now  entitled  to  use  it  against  Eichard  Shaw  s 
estate  for  their  own  reimbursement. 

This  is,  in  truth,  no  more  than  the  ordinary  case  of  a  stranger 
who  pays  off  what  was  due  upon  a  bond,  and  procures  the  in- 
strument to  be  assigned  to  him  by  the  creditor  for  his  indemnily. 
The  effect  of  such  an  assignment,  in  placing  the  assignee  exactly 
in  the  situation  of  the  original  creditor  as  gainst  his  debtor,  has 
never  been  questioned.  The  decision  in  Qmis  v.  Middleion  was 
expressly  rested  on  the  ground  that  the  oond,  in  respect  of 
which  the  surety  there  claimed  to  be  a  specialty  creditor,  was 
extinguished  by  the  payments  he  had  made.  Jones  v.  DavidsXh) 
which  carried  the  doctrine  a  step  further,  determined,  that  even 
an  assignment  of  the  bond  executed  to  a  trustee  for  the  surety 
at  the  time  when  the  surety .  pays  off  the  debt,  will  not  keep 
alive  the  instrument  so  as  to  make  the  surety  in  equity  a  spe- 
cialty creditor  of  his  principal.  But  neither  of  these  decisions 
toucnes  the  present  question;  for  the  payments  by  Whaley 
and  his  representatives  are  expressly  found  to  have  been  made 
in  respect  of  a  distinct  obligation,  viz.,  the  bond  of  January, 
1816 ;  so  that  the  case  falls  directly  within  the  principle  of  the 
exception  stated  by  Lord  Eldon  in  Copis  v.  Middltton^  where  his 
Lordship  says,  "  If,  at  the  time  a  bond  is  given,  a  mortgage  is 
also  made  for  securing  the  debt,  the  surety,  if  he  pays  the  bond, 
has  a  right  to  stand  in  the  place  of  the  mortgagee."  . 


(«)  1  T.  It  R.  224. 


q>)  4  igi88.  277. 
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[*187] 


♦Notwithstanding  those  payments,  therefore,  the  bond 
of  February,  1812,  to  Wilkinson,  remained  a  valid  an  J 
subsisting  security ;  an  action  might  have  been  brought  upon 
it,  and  a  judgment  recovered,  by  Wilkinson^s  executors  against 
the  representatives  of  Richard  Shaw.  The  latter  could  neither 
have  pleaded  that  the  bond  was  paid  at  the  day,  nor  have  availed 
themselves  of  the  plea  of  solvit  post  dkntj  which  is  only  given 
under  the  special  provisions  of  the  statute  of  Anne  (4  Ann.  c. 
16,  sec.  12,)  and  which  clearly  could  not  have  been  a  good  plea 
tinder  the  statute,  to  be  supported  by  the  evidence  in  this  case: 
Hudson  V.  StaIu-ood,(a)  The  case  referred  to  in  Viner,{ir)  shows 
that  the  fact  of  the  de  bt  having  been  satisfied  by  a  surety,  was, 
before  the  statute,  a  nmtter  of  utter  indifference  as  between  the- 
co-oHigor  and  the  obligee.  In  Parsons  v.  Briddock^{c)  which: 
was  approved  by  Sir  W .  Grant  in  Wright  v.  Morley^{d)  the 
SRirety  having  satisfied  the  debt,  was  held  Entitled  to  have  the 
judgment  against  the  bail  assigned  to  him. 

Sir  W.  Home  and  Mr.  Duckxoorih^  contra: — The  judgment  of 
his  Honor  proceeded  on  the  well  established  principle,  that  the 
assignee  of  a  bond  stands  in  no  better  situation  than  the  assignor; 
and  can,  therefore,  claim  no  more  than  the  assignor  could  have 
claimed.  Now,  it  is  perfectly  clear  that  after  the  sum  of  2,937i. 
had  been  paid  off  by  Wlialey  or  his  estate  upon  the  second 
bond,  the  executors  of  Wilkinson  could  not,  at  least  in  equity,, 
have  recovered  payment,  upon  the  original  bond,  of  more  than 
the  trifling  balance  of  430?.,  which  still  remained  unsatisfied  at 
the  time  of  the  assignment ;  and  their  assignees  must  of 
[*188]  course  take  it  *subject  to  the  same  equity.  The  second 
bond  was  not,  properly  speaking,  a  collateral  security, 
but  was  rather  given  by  way  of  substitution  pro  ianto  of  the  first; 
and  though  the  first  was  not  extinguished  at  law,  it  was  gone  in 
equity,  to  the  extent  of  the  payments  recovered  under  the  second, 
the  instant  those  payments  were  made.  The  mere  fact,  that  here 
the  first  bond  was  kept  alive  as  a  subsisting  legal  instrument, 
cannot  make  a  difference  any  more  than  does  the  delivery  of  a 
bond  to  the  surety  who  pays  off  the  debt,  or  the  assignment  of 
it  to  a  trustee  for  his  benefit ;  circumstances  which  have  been, 
determined,  in  Copis  v.  Middleton{e)  and  Jones  v.  Davids^{g)  in 
no  degree  to  improve  the  situation  of  the  surety.  The  principle 
of  those  two  cases  goes  the  full  length  of  the  decision  now  sought 
to  be  reversed ;  for  the  whole  of  the  debt,  to  secure  the  repay- 
ment of  which  to  Whaley^s  estate  the  assignment  was  taken^ 


[a)  Ca.  Temp.  Hardwicke,  133. 

[b)  16  Vin.  Ab.  tit.  Obligation„(P.)  pi.  19. 

c)  2  Vera.  G08.  (c)  1  T.  &  R.  224. 

[d)  11  Ves.  12.  (g)  4  Ruas.  277. 
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had  been  already  paid  ofl^  and  was  gone  at  tlie  time.  It  is  urged 
that  Whaley  was  not  a  surety  in  the  first  bond,  and,  therefore^ 
that  his  representatives  have  now  a  right  to  consider  it  as  a 
collateral  security  for  what  his  estate  hru^  paid  upon  the  second: 
but  this  is  a  distinction  without  a  difference.  The  two  obliga- 
tions together  constituted  but  one  security,  in  which  the  Shaws 
were  the  principal  debtors ;  and  Whaley,  though  to  a  limited 
amount  only,  was  surety  for  them;  and  tlie  latter,  by  discharging 
the  burden  to  the  extent  of  his  suretyship,  in  eflect  destroyed 
the. original  obligation  to  that  extent.'  An  assignment  of  *^the 
bond  of  1816,  could  not  entitle  Whaley's  representatives  to  claim 
as  specialty  creditors  of  Henry  Shaw  ;  and  the  diffeTence  be- 
tween the  situation  of  Henry  and  Biehard  is,  in  tliis  respect, 
merely  formal 

*The  LoBD  Chancellob,  after  stating  the  circum-  [^189] 
stances  out  of  which  the  question  arose,  gave  judgment 
as  follows : — The  principles  upon  which  G}pis  v.  Mnidkton{d) 
rests  are  sound  and  unquestionable;  and  it  is  only  upon  a  nar- 
row and  superficial  view  of  the  subject,  that  the  decision  has  ever 
been  charged  with  refinement  or  subtlety.  The  ground  of  the 
determination  was  clear;  it  was  founded  in  the  known  rules  of 
law,  and  determined  in  strict  confbrmiiy  with  the  doctrines  of 
this  court 

The  only  case  in  the  books  really  inconsistent  with  it  was  Pai^ 
sons  V.  Briddock^{b)  where  Lord  Cowper  decreed,  that  a  judgment 
which  had  been  entered  up  against  the  bail  should  be  assigned 
to^the  sureties  of  the  bail,  to  reimburse  them  what  they  had  paid 
on  account  of  their  obligation ;  and  this  case  is  recognized,  but 
to  a  certain  extent  only,  by  Sir  William  Grant  in  ^Vn^  v, 
Mdrley.ic)  The  other  cases  were  either  wide  of  the  point,  or  not 
finally  determined-  Thus  Qaynor  v.  Rayner^  before  Sir  T. 
Seweil,  though  considered  by  Sir  Thomas  Plumer,  in  Ed/inson 
V.  WUson{d)  as  ruling  that  a  surety  paying  off  a  specialty  debt 
is  a  specialty  creditor  of  the  principal^  decides  no  such  point ; 
for  that  was  the  ease  of  an  assignment  decreed  to  be  made  of  a 
mortgage,  which  had  been  given  by  the  principal  debtor  as  a  col- 
lateral security  for  a  portion  of  the  debt,  and  which  plainly  con- 
tinued, and  was  a  subsisting  security  alitor  payment  of  the'bond. 
Then  HoOiam  v.  Slone^ie)  decided  at  the  Holls  in  181Q,  and  not 
reported,  was  appealed,  and  apparemly,  never  finally  deter- 
mmed;  and  Sir  Thomas  Plumer  desired  Robinson  v. 
Wilson  to  stand  over  until  *the  result  of  the  appeal     [*190] 


<a)  1  T.  A  Rues.  224. 
(b)  2  Vem.  608. 
((c)  11  Vea.  12. 


(i)  2  ifad,  434. 

(c)  I  T.  A;  Rusa.  226,  note. 
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should  be  known.  Although,  therefore,  the  way  cotild  not  be 
said  to  have  been  prepaid  for  Cbpis  v.  Middleton  hj  any 
former  decision,  there  was  no  body  of  authority  against  it,  and 
the^rinciples  on  which  it  was  decided  appear  to  be  clear. 

When  a  person  pays  off  a  bond  in  wnich  he  is  either  co-obli- 
gor or  bound  suhsidiarie^  he  has  at  law  an  action  against  the 
principal  for  money  paid  to  his  nse,  and  he  can  have  nodiing 
more.  The  joint  obligation  towards  the  creditor  is  held  to  give 
to  the  principal  notice  of  the  payment,  and  also  to  prove  his  con- 
sent or  authority  to  the  making  that  payment.  This  is  necessary 
for  enabUng  any  man  who  pays  another's  debt  to  come  against 
that  other,  because  a  person  cannot  make  himself  the  creditor  of 
another  by  volunteering  to  discharge  his  obligations.  But  be- 
yond this  claim,  which  is  on  simple  contract  merely,  there  exists 
none  against  the  principal  by  the  surety  who  pays  nis  debt;  nor, 
when  the  matter  is  closely  viewed,  ought  there  to  exist  any 
other.  The  obligation  by  specialty  is  incurred  not  towards  the 
surety,  even  in  the  event  of  nis  paying,  but  only  towards  the  ob- 
ligee ;  and  there  is  no  natural  reason  why,  because  I  bind  my- 
self under  seal  to  pay  another  person's  debt,  the  ci^itor  requiTing 
a  security  of  that  high  nature,  I  should  therefore  have  as  nigh  a 
security  against  the  principal  debtor.  K I  had  chosen  to  demand 
it,  I  might  have  taken  a  similar  obligation  when  I  became  so 
bound ;  and  if  I  omitted  to  do  so,  I  can  only  be  considered  as 
possessing  the  rights  which  arise  from  having  paid  money  for 
nim  which  I  had  voluntarily,  and  without  consiaeration,  under- 
taken to  pay. 

The  case  standing  thus  at  law,  do  considerations  of  equity 

make  any  alteration  in  its  a«)ect  ?    The  rule  here  is 

[*191]     undoubtea,  and  it  is  one  founded  on  the  plainest  *prin- 

ciples  of  natural  reason  and  iustice,  that  the  surfity 

faying  off^  a  debt  shall  stand  in  the  place  of  the  creditor,  and 
ave  all  the  rights  which  he  has,  for  the  purpose  of  obtaining  his 
reimbursement.  It  is  hardly  possible  to  put  this  right  of  substi- 
tution too  high,  and  the  right  results  more  from  equity  thaif  from 
contract  or  qiuisi  contract ;  unless  in  so  far  as  the  Known  equity- 
may  be  supposed  to  be  imported  into  any  transaction,  and  so  to 
raise  a  contract  by  implication.  The  doctrine  of  the  court  in 
this  respect  was  luminously  expounded  in  the  argument  of  Sir 
Samuel  Romilly  in  Oraythome  v.  Swinburne  ;{a)  and  Lord  Eldon, 
in  giving  judgment  in  that  case,  sanctioned  the  exposition  by 
his  full  approval.  "  A  surety,"  to  use  the  language  of  Sir  S. 
Romilly's  reply,  "  will  be  entitled  to  every  remedy  which  the 
creditor  has  against  the  principal  debtor,  to  enforce  every  secu- 
rity and  all  means  of  payment ;  to  stand  in  the  place  of  the 


(a)  14  Tee.  16a 
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oreditor,  not  only,  through  the  medium  of  contract,  but  even  by 
means  of  securities  ent^ed  into  without  the  knowledge  of  the 
surety ;  having  a  right  to  have  those  securities  transferred  to  him, 
though  there  was  no  stipulation  for  that ;  and  to  avail  himself 
of  all  those  securities  against  the  debtor."(a)  I  have  purposely 
taken  this  statement  of  the  right,  because  it  is  there  placed  as 
high  as  it  ever  can  be  placed,  and  yet  it  is  quite  consistent  with 
the  principle  of  Copia  v.  MiddleUm. 

Thus  the  surety  paying  is  entitled  to  every  remedy  which  the 
creditor  has.  But  can  the  creditor  be  said  to  have  any  specialty, 
or  any  remedy  on  any  specialty,  after  the  bond  is  gone  by  pay- 
moat  ?  The  surety  may  enforce  any  security  against  the  deotor 
which  the  creditor  has ;  but,  by  the  supposition,  there  is  no  secu- 
rity to  enforce,  for  the  payment  has  extinguished  it. 
He  has  a  right  to  *have  all  the  securities  transferred  to  [*192] 
*him;  but  there  are,  in  the  case  supposed,  none  to  trans- 
fer; they  are  absolutely  gone.  He  may  avail  himself  of  all 
those  securities  against  tne  debtor,  but  his  own  act  of  payment 
has  left  none  of  which  he  can  take  advantage.  Living  the  prin- 
cipal debtor,  the  surety  could  only  bring  indebitatus  assumpsit 
for  the  money  he  had  paid  to  that  principalis  use.  The  death  of 
that  debtor  cannot  clotne  him  with  a  higher  title.  Living  the 
debtor,  the  creditor  could  not  have  assigned  the  bond  on  payment 
by  the  surety ;  for  there  was  no  longer  anything  to  assign.  The 
death  of  the  debtor  cannot  surely  operate  a  reviver  of  the  spe- 
cialty, enable  the  creditor  to  assign  it,  or  the  court  to  hold  it 
assigned  in  equity,  and  empower  the  surety  to  sue  upon  it  the 
executors  or  administrators  of  him  who,  had  he  chanced  to  sur- 
vive, never  could  have  been  sued,  except  upon  the  money  counts 
in  an  action  of  assumpsit  Observe  the  consequence  that  would 
have  followed  from  any  other  principles,  while  the  law  of  debtor 
and  creditor  continued  as  it  was  till  the  recent  alteration,  and 
when  landed  estates  were  not  real  assets  for  payment  of  simple 
contract  debts.  If  the  principal  debtor  contmued  alive,  the 
surety  could  not  in  any  way  touch  his  real  estates,  except  through 
the  medinm  of  a  judgment;  but  if  he  happened  to  die,  his  real 
estate  became  assets,  although  the  law  had  never  been  changed. 
There  can  be  no  doubt,  therefore,  with  respect  to  the  principle 
of  Copia  V.  Middkton  ;  and  Lord  Eldon  expressed  himself  with- 
out any  hesitation  in  that  case,  though  pressed  with  the  authority 
of  Sir  William  Grant  in  Hoiham  v.  Stxyne^  upon  which  he  re- 
marked that  the  case  had  been  appealed  and  compromised  with- 
out coming  to  an  argument 

But  it  is  most  material  to  the  question  now  before  the  court, 
to  mark  and  keep  distinctly  in  mind  the  grounds  of  the  de- 

(a)  Ibid,  162. 
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[*198]    cision  in  Gopis  v.  MiddleUm;  and  it  is  for  this  ^reason 
that  I  have  deemed  it  necessary  to  state  them  so  par- 
ticularly;  for  they  are  such  as  do  not  exist  at  all  in  the  case  at 
present  under  consideration. 

Suppose  that  the  debt  in  Cbpis  v.  Middldon  had  been  paid, 
not  by  the  surety  bound  in  the  same  obligation  with  the  princi- 
pal, but  by  a  third  party,  who  had  by  a  separate  instrument 
made  himself  liable  for  the  same  debt ;  it  is  dear  that  the  reason 
upon  which  the  decision  rested,  would  have  feiled  altogether, 
wliile  every  one  of  the  general  arguments  drawn  fix)m  the  rights 
of  a  surety  to  stand  in  the  shoes  of  the  creditor,  would  have  risen 
up  against  the  decision  with  a  force  not  to  be  resisted.  Now, 
that  is  the  present  case.  John  Whaley  became  bound  in  the  year 
1816,  with  Henry  Shaw,  as  the  surety  of  Eichard  Shaw,  the 
principal  debtor.  In  the  obligation  entered  into  in  that  year,  he 
became  bound  by  an  instrument  executed  separately  firom  ther 
original  bond ;  and  he  and  his  representatives  subsecjuentljr  jMid 
off  the  debt  which  he  had  then  mcurred,  and  paid  it  off  m  dis- 
charge of  his  own  obligation.  The  debt  on  me  original  bond 
being  thus  satisfied  as  far  as  the  creditor  was  concerned  by  the 
second  bond  being  paid  off,  the  original  bond  of  1812  was  as- 
signed in  trust  for  the  estate  of  John  Whaley,  which  had  thus 
discharged  the  debt. 

It  cannot  in  this  case  be  contended,  that  the  specialty  was 
gone ;  that  the  bond  of  1812  was  paid  off  and  at  an  end,  and  that 
in  the  vear  1830,  there  remained  nothing  to  be  assigned.  The 
bond  of  1812  subsisted  to  the  effect  of  being  assignable ;  the  bond 
of  1816,  indeed,  was  paid  by  John  Whaley,  and  could  not  be 
assigned  to  him  or  his  representatives,  so  as  to  give  him  a  claim 
as  a  specialty^creditor  against  Henry  Shaw's  estate.  As  against 
that  estate,  Whaley  could  only  claim  on  the  indd>iiatits  assumpsit 
at  law,  and  in  equity,  he  could  only  stand  as  a  simple 
[*194]  *contract  creditor;  for  there  was  no  longer  anything 
capable  of  assignment ;  the  security  was  gone  by  being 
paid  off,  but  the  security  of  1812,  in  which  the  transaction  had 
its  origin,  remained ;  the  payment,  which  of  necessity^  must  be 
attributea  to  the  bond  in  which  John  Whaley  was  an  obligor, 
could  not  extinguish  that  to  which  he  was  a  stranger ;  there  was 
something  consequently  to  assign,  and  an  assignment  was  in  fact 
executed.  Copis  v.  inddleton  was  the  case  of  John  Whaley  or 
bis  representatives,  claiming  as  specialty  creditors  against  Henry 
Shaw  or  his  estate ;  and  according  to  the  rule  in  that  case,  they 
.  would  have  claimed  in  vain.  Q)pis  v.  3fiddkton  was  not  the 
case  of  John  Whaley,  or  his  estate  paying  his  separate  bond,  and 
taking  an  assignment  of  a  formerly  executed,  and  still  subsisting 
security,  viz.,  the  bond  of  1812,  and  no  one  of  the  reasons  which 
decided  that  is  applicable  to  this  case. 
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Thus,  to  tiy  how  far  these  reascms  apply,  a  surety  has  a  right 
to  all  the  securities  in  force  against  the  principal  debtor.  John 
Whaley  or  his  representatives,  therefore,  have  a  right  to  the 
benefit  of  the  bona  given  by  Richard  Shaw,  because  that  is  still 
in  force.  In  Copis  v.  Aliddleion,  the  court  admitted  the  surety's 
right,  as  against  the  principal  debtor,  to  stand  in  the  shoes  of  the 
creditor,  but  said  there  were  no  shoes  for  him  to  stand  in,  because 
the  bond,  having  been  being  paid  off  by  a  party  to  it,  was  gone 
at  law.  Here  there  are  such  shoes ;  the  bond  of  1812  is  not  paid 
ofl^  and  it  has  been  formally  assigned  by  the  creditor  to  tfohn 
Whaley's  representatives. 

It  is  difl&cult  to  suppose  a  ground  for  excluding  John  Whaley's 
representatives  in  this  case,  that  would  not  deprive  any  purchaser 
of  a  bond  of  the  right  to  what  he  had  bought,  or  at  least 
prevent  a  collateral  surety  from  becoming  ^purchaser  [*195] 
ei  the  obligation  which  he  had  guaranteed  by  a  separate 
instrument  By  paying  off  his  own  bond  and  obtaining  an  as- 
signment of  the  bond  of  1812,  John  Whaley  and  his  representa- 
tives had  become  purchasers  of  the  latter  specialty,  and  stood  in 
the  relation  of  assignees  of  the  debt.  It  is  true,  that  if  the  surety 
had  paid  off  the  bond  in  which  he  was  bound,  he  could  have  no 
assignment ;  but  that  is,  because  in  paying  at  once  his  own  debt 
and  the  principal's,  he  had  extinguisned  the  obligation. 

Observe  how  clearly  the  principles  of  pleading  at  common  law 
keep  the  cases  distinguished.  Wnen  the  bond  of  John  Whaley 
and  Henry  Shaw  was  discharged  by  the  payment  made  by  Wha- 
ley, if  an  action  had  been  brought  by  \\  halcy  against  Kichard 
Shaw  on  the  bond  of  1812,  payment  could  not  have  been  pleaded ; 
for  the  obligor  must  have  pleaded,  that  he,  or  some  one  by  his 
authority  and  on  his  behalf  had  paid  the  debt  for  him;  nor 
could  acceptance  by  the  obligee  in  satisfaction  be  pleaded ;  for 
that  must  also  be  acceptance  in  satisfaction  of  the  obligation,  and 
it  is  clear  that  the  payment  was  made,  and  the  satisfaction  given 
in  respect,  not  of  tne  bond  of  1812,  but  of  the  bond  of  1816,  in 
which  Whaley  was  an  obligor.  But,  where  the  surety,  as  in 
Copis  V.  Middleton,  pays  off  the  bond,  he  being  himself  a  party 
to  it,  that  payment  is  pleadable  in  bar  of  any  action  which  may 
be  brought  upon  it ;  consequently  the  specialty  is  gone. 

In  deciding  Copis  V.  Middleton^  Lord  Lldon  expressly  admitted, 
that  where  a  mortgage  has  been  given  in  further  security  for  the 
same  debt,  the  surety  who  paid  off  the  specialty  was  entitled  to 
an  assignment  of  the  mortgage ;  and  so  if  there  was  but  one 
specialty,  viz. :  the  mortgage,  because  there  the  payment 
Old  not,  as  in  the  case  of  a  *bond,  extinguish  tne  secu-  [*196] 
rity  without  a  reconveyance,  and  there  was  something 
to  assign  or  transfer.  It  is  impossible,  in  principle,  to  distinguish 
the  case  so  put  from  the  present ;  the  ground  of  debt  is  the  same 
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in  the  mortga^  and  the  bond,  as  it  is  the  same  hefe  in  the  bond 
of  1812,  and  the  bond  of  1816.  Paying  off  the  mortgage  debt 
would  have  effectually  excluded  the  mortgagee  firom  any  recourae 
against  the  estate  in  e(juity ;  and  so  would  paying  ,the  bond  of 
1816  have  prevented  in  equity,  the  obligee  from  suing  on  the 
bond  of  1812,  and  might  possibly  have  called  firom  the  court  of 
common  law  in  which  any  such  action  was  brought,  an  order  to 
stay  proceeding  on  it.  i  et  the  original  security  subsisted,  as  the 
mortgage  subsisted,  notwithstanding  the  discharge  of  the  second 
secunty,  and  the  inability  of  the  creditor  to  avaU  himself  of  it  in 
an  equitable  point  of  view,  so  as  to  have  double  satisfiiction  of 
his  debt.  It  subsisted,  as  the  mortgage  did,  only  to  the  effect  of 
clothing  the  surety  with  that  creditor's  rights  against  the  princi- 
pal debtor. 

Upon  the  whole,  I  am  clearly  of  opinion  that  this  decree  can- 
not stand,  and  it  must,  therefore,  be  reversed  as  fiu:  as  regards 
the  rights  of  Whaley's  representatives. 


[*197] 


♦BuLMER  V.  Jay. 


1834:  20th  and  29th  May. 

Trust  in  a  marriage  settlement,  to  raise  a  sum  of  money  charged  on  the  settled  es- 
tate, at  the  end  of  twelve  months  from  the  decease  of  the  survivor  of  the  husband 
and  wife,  and  to  pay  the  same  to  the  executors  or  administrators  of  the  wife,  held, 
upon  the  whole  scope  and  context  of  the  instrument,  a  trust  for  the  next  of  kin 
of  the  wife,  although  she  died  in  the  husband's  lifetime. 

The  facts  of  the  case,  together  with  the  material  provisions  of 
the  marriage  settlement  upon  which  the  question  arose,  are  stated 
in  Mr.  Simons'  report  upon  the  hearing  of  the  cause  in  the  court 
below.(a) 

The  Y  ice-Chancellor  having,  among  other  things,  declared 
that  the  next  of  kin  of  Ann  Carwardine  were  entitled  to  the  sum 
of  750Z.  charged  upon  the  messuages  and  premises  comprised  in 
the  settlement,  and  directed  the  Master  to  inquire  who  were  her 
next  of  kin  living  at  the  time  of  her  death,  the  surviving  execu- 
tor of  Richard  Carwardine,  the  husband,  presented  a  petition  of 
appeal  against  his  Honor's  decree. 

Mr.  Knight  and  Mr.  Siinion,  for  the  appeal : — ^The  Vice-Chan- 
cellor  has  determined  that  the  words  "  executors  or  administra- 
tors" of  Ann  Carwardine,  which  occur  in  the  clause  disposing  of 
the  760Z.  in  the  event,  which  has  happened,  of  her  makmg  no 
appointment,  are  to  be  intended  her  next  of  kin.  No  case  can 
be  produced  in  which  such  a  sense  has  been  ever  given  to  those 

(a)  4  Sun.  48. 
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words,  altliougli  it  would  require  powerfiil  authority  to  justify 
the  court  in  departing  so  widely  from  their  ordinary  technical 
construction,  in  order  to  effectuate  what  inay  seem  a  more  natural 
and  probable  intent ;  especially  in  a  deed,  where  the  strict  rules 
of  interpretation  are  always  more  rigidly  observed.  It 
may  be  laid  down,  indeed,  as  a  proposition  *generally  [*198] 
true,  that  words  of  this  technical  description  are  to  be 
understood  in  their  ordinary  sense,  unless  the  context  requires  a 
different  interpretation  ;  Saherion  v.  Skeels^{d)  Collier  v.  Squire^Q)) 
Anderson  v.  lJawson,{c\  'Now,  prima  faclcy "  executors  or  adminis- 
trators" are  mere  words  of  limitation,  as  "  heirs  and  assigns"  are 
with  respect  to  real  estate,  and  they  indicate;  therefore,  no  more 
than  an  intention  to  vest  in  the  donee  an  absolute  interest  in  the 
subject  of  the  gift.  The  fund  was  not  to  be  raised  tUl  twelve 
months  after  the  death  of  the  survivor ;  and,  according  to  the 
lan^age  of  the  instrument,  the  trust  is  operative  whether  the 
husband  survives  or  not.  But  what  would  have  been  the  con- 
sequence had  the  wife  been  the  survivor  ?  Can  it  be  supposed 
that  she  was  to  take  no  more  than  a  life  interest  in  the  fima  with 
a  power  of  appointment,  and  that  in  default  of  appointment  her 
next  of  kin  were  to  take  as  purchasers  ?  Such  a  supposition  is 
unnatural  and  absurd ;  and  yet  that  is  the  conclusion  to  which 
the  Vice-Chancellof  s  construction  inevitably  leads,  unless  it  is  to 
be  held,  in  opposition  to  the  express  language  of  the  deed,  that 
the  clause  was  only  to  have  effect  in  case  Mrs.  Carwardine  died 
in  her  husband's  lifetime.  The  plain  object,  as  well  as  effect  of 
the  settlement,  was  to  vest  the  fund  in  the  wife  to  her  sole  and 
separate  use,  and  to  give  her,  notwithstanding  coverture,  the  ab- 
solute control  over  it;  and  if. she  died  first,  having  made  no  ap- 
E ointment,  the  money  was  directed  to  vest,  as  it  would  indeed 
ave  vested  without  any  such  direction,  in  the  partv  who  was  en- 
titled to  take  upon  himself  the  character  of  her  legal  personal  rep- 
resentative, in  other  words,  her  husband  sur\'iving  her. 

*The  decree,  even  upon  its  own  principles,  cannot  be  [*199] 
right ;  for  it  would  enable  Mrs.  Carwardine's  next  of 
kin  to  claim  the  whole  fund  unaffected  by  her  liabilities,  although, 
for  anything  that  appears,  she  may  have  died  insolvent,  and 
although  it  is  now  penectly  settled  that  the  separate  property  of 
a  married  woman  may,  by  her  general  course  of  dealing,  as  well 
as  by  her  special  contracts,  be  made  answerable  for  her  debts ; 
Murray  v.  Barlee,(d) 

Mr.  Rolfe  and  Mr.  W.^C.  L,  Keene^  contra^  relifed  upon  what 
they  submitted  was  the  plain  intent  of  the  parties,  as  that  was  to 


(a)  1  R.  ft  M.  58t. 
(6)  3  Kuss.  467. 


(c)  15  Ves.  632. 
\d)  4  Sim.  82. 
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be  collected  from  the  whole  scope  and  nature  of  the  contract,  and 
the  language  of  its  several  provisions ;  for,  as  Lord  Thurlow,  in 

Woodcock  V,  Duke  of  DorseL,{a)  had  said,  even  though  the  words 
were  strong  and  difficult  to  manage,  the  intention  of  the  settle- 
ment was  tne  truth  and  honor  of  the  case :  Bailey  v.  Wright^ih) 

WaU  V.  WatL{c)  The  distinction  between  the  rules  of  construc- 
tion supposed  to  be  applicable  to  deeds  and  wills,  was  exploded 
by  Lord  Kenyou  in  Wright  v.  Kemp.{d) 

May  2dth. — ^The  Lord  Chancellor^  after  stating  the  sub- 
stance of  the  marriage  settlement,  and  the  question  raised  upon 
it,  proceeded  as  follows : — ^In  this  case  the  Yice-Chancellor  was 
of  opinion  that  the  sum  went  to  the  next  of  kin  of  Ann  Pritch- 
ard,  afterwards  Ann  Carwardine,  and  his  Honor  made  de- 
claration to  that  effect,  without  regard  to  any  possible 
[*200]  debts  *which  she  might  owe  to  others.  I  can  nave  no 
doubt  that  this  declaration  is  too  large.  The  sum  must 
be  liable  to  any  debts  of  hers,  or  to  any  liability  which  she  may 
have  incurred  affecting  her  property.  Whether  she  did  incur  any 
such  liability  I  know  not.  Wnether  she  had  a  separate  estate  in 
the  sum  it  is  unnecessary  to  inquire :  but  if  sne  had,  and  if 
she  affected  it  validly  with  any  debts  of  hers,  to  those  debts  the 
sum  was  certainly  liable. 

But  in  all  other  respects  I  agree  with  his  Honor. 

The  words  "  executors  or  administrators"  are  not,  by  their 
natural  import,  calculated  to  describe  next  of  kin.  On  tne  con- 
trary, executors  are  persons  selected  by  the  testator,  and  admin- 
istrators are  those  named  by  the  Ecclesiastical  Court.  Generally- 
speaking,  therefore,  the  expression  "  executors  or  administrators 
cannot  be  intended  next  of  kin.  But  it  is  undeniable  that  an  in- 
strument, be  it  a  deed  or  be  it  a  will,  may  employ  those  words 
in  such  a  manner  as  to  leave  no  doubt  that  they  do  not  bear  their 
ordinary  sense.  Suppose  the  instrument  were  to  recite,  in  another 
part^  thiat  the  maker  had  given  the  personal  estate  so  as  to  pre- 
vent any  one  whom  the  first  taker  might  select,  and  also  all 
whom  the  Ecclesiastical  Court  might  name,  from  taking  either  as 
trustee  or  beneficially,  no  one  can  doubt  that  this  would  show 
the  words  "  executors  or  administrators"  to  be  used  in  a  sense 
other  than  their  ordinary  acceptation.  I  have  put  a  strong  case ; 
but  others  may  easily  be  conceived  which  show,  auite  as  plainly, 
that  the  ordinary  sense  is  not  to  be  attributed  to  tne  expression. 

Let  us  look,  then,  at  the  fi^ame  of  the  present  instru- 

f*201]     ment,%and  see  whether  or  not  there  is  anything  in  *it 

which  excludes  the  plain  and*  ordinary  meaning  of  the 
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[b)  18  Ves.  49. 


(c)  3  Ves.  244. 
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words  "  executors  or  administrators."  I  agree  entirely,  that  nn- 
less  something  of  this  kind  is  to  be  found  in  the  instrument,  that 
ordinary  sense  must  prevail.  The  proof  clearly  lies  on  those 
who  would  set  up  another  sense  to  put  in  its  stead. 

Now,  if  it  had  been  intended  that  the  husband  should  take,  or, 
after  him,  his  personal  representatives,  can  anything  be  more 
strange  and  unintelligible  than  that  this  roundabout  method  of 
giving  the  money  to  him  should  have  been  adopted  ?  Instead 
of  sajring  "  to  the  husband,  his  executors  and  administratops,"  it 
is,  that  he  shall  take  through  the  executor  of  the  will,  or  the  ad- 
ministrator to  the  estate  and  effects. 

flow  can  one  suppose  the  design  to  have  been  that  he  and  his 
representatives  should  take,  when,  instead  of  g^iving  the  fimd  to 
them,  the  settlement  gives  it  to  the  executors  or  administrators 
of  his  wife  ?  No  doubt  he  is  entitled  to  it  if  those  executors  or 
administrators  are  to  administer  the  estate  and  effects  according 
to  the  law  of  distribution.  But  is  not  this  a  most  extraordinary 
and  roundabout  wav  of  giving  it  to  him  ?  Hence  we  are  not 
only  naturally  led,  but  compelled  to  find  some  other  meaning 
for  the  words. 

Then  it  is  to  be  considered  that  nothing  can  be  more  likely 
than  that  the  parties  to  the  settlement  should  intend  to  give  this 
sum,  which  formed,  originally,  a  part  of  the  wife's  estate,  and 
was  by  her  brought  into  the  settlement,  to  the  family  of  the  wife. 
It  is  set  apart,  as  it  were,  for  her — she  is  to  have,  by  express  pro- 
vision in  terms,  the  absolute  disposal  of  it  In  whole  or  in  part 
she  may  appoint  to  it^  by  deed  in  writing  or  will,  notwithstand- 
ing her  coverture ;  and  it  is  only  in  the  event  of  her 
*having  failed  to  dispose  of  it,  that  the  clause  in  ques-  [*202] 
tion  assumes  to  deal  with  it  at  all.  All  this  clearly 
shows  that  the  sum  is  set  apart  for  her  and  hers.  K  "  executors 
or  administrators"  are  to  be  taken  in  the  ordinary  sense  of  the 
words,  it  is  set  apart  for  her,  if  she  chooses  to  appoint  by  deed 
or  will ;  but  otherwise  not  at  all — it  falls  at  once  to  her  husband. 

The  provision  in  the  settlement,  that  if  the  real  estate  on  which 
the  750/.  were  to  be  raised  should  prove  insufficient,  the  hus-' 
band's  estate  should  bear  the  deficiency,  makes  it  still  more  diffi- 
cult to  suppose  that  the  husband  is  to  benefit  by  that  sum,  as  he 
must  do  if  "  executors  or  administrators"  be  taken  in  the  ordi- 
nary sense  of  those  words.  According  to  the  construction  con- 
tended for,  it  would  be  provided,  that  the  husband's  estate  should 
be  charged  with  a  sum  to  be  paid  to  the  wife's  representatives,  in 
order  that  they  might  pay  it  over  to  the  hxisbana  himself  Or  his 
representatives ;  a  kind  of  arrangement  which  it  may  be  safely 
asserted  no  persons,  with  their  eyes  open,  ever  made. 

The  cases  do  not  throw  any  very  material  light  upon  this  ques- 
tion ;  because  it  depends,  by  its  nature,  upon  its  own  particular 
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circumstance.  Nevertheless  there  is  abundant  authority  for 
holding  that  words  which,  by  their  natural  force  and  eflfect,  are 
sufficient  to  designate  the  husband,  may  from  the  context  be  so 
plainly  intended  to  exclude  him,  that  they  shall  be  received  in 
the  sense  which  leaves  him  out 

Thus,  in  Bailey  v.  Wright^(a)  which  was  a  case  very  ably  ar- 
gued and  fully  considered,  lie  words,  and  in  a  settlement  too, 

were  "  to  the  wife's  next  of  kin  or  personal  representa- 
[*203]    tives."    *Now  no  one  can  doubt  that  these  woras,  taken 

alone  and  without  more,  are  sufficient  to  designate  the 
husband ;  and  so  it  was  strongly  and  learnedly  contended  in  that 
case,  nor  indeed  was  it  denied  on  the  other  side.  But  the  court 
held  that,  in  the  settlement  which  it  was  called  upon  to  construe, 
the  husband  could  not  be  meant,  or  rather,  that  the  frame  of  the 
settlement  was  such  as  to  exclude  him,  although  the  words  used 
comprehended  him ;  for  Sir  William  Grant  said  that  it  seemed 
hara  to  conceive  how  a  limitation  to  the  wife's  next  of  kin  should 
be  introduced  except  for  the  purpose  of  excluding  the  husband, 
and  he  added  that  if  the  intention  was  to  exclude  him  by  the 
use  of  the  words  "  next  of  kin,"  he  could  not  be  let  in  by  the 
subsequent  words  "  personal  representatives." 

The  cases  cited  against  the  construction  are  quite  inconclusive, 
and  the  best  thing  the  appellant's  counsel  have  to  say  in  respect 
of  authority  is,  that  no  case  can  be  cited  in  which  the  expression 
"  executors  or  administrators"  has  been  construed  to  mean  "  next 
of  kin ;"  a  petition  to  which  I  agree,  but  which  is  very  far  from 
disposing  of  the  question.  On  the  other  hand,  I  lay  wholly  out 
of  view  Bridge  v.  Ahhoi^{b)  Evans  v.  Charle8^{c)  HoUoivay  v.  Hoh 
loway,{d)  and  the  late  case  of  Palin  v.  HilU^i^)  thlat  class  of  cases 
having  no  bearing  at  all  upon  the  present  in  either  direction. 

Something  has  been  saia  as  to  this  being  a  case  of  words  em- 
ployed in  a  settlement,  and  not  in  a  will.    It  appears  to  me  that 

the  distinction  sometimes  taken,  and  almost  as  often  la- 
[*2(M:]     mented,  between  the  two  kinds  of  instruments,  *doe8 

not  find  a  legitimate  place  here.  The  meaning  of  the 
•parties  is  to  be  gathered  from  the  expressions  they  have  made 
use  of,  and  those  are  such  as  to  leave  no  doubt  in  my  mind  that 
the  wife's  family  were  intended  to  take  the  fund  here  set  apart, 
should  she  not  appoint  to  it  by  deed  or  by  will. 

The  decree  must  be  altered  bv  adding  the  words  "  subject  to 
any  claims  which  may  be  validly  made  against  the  said  sum  in 
respect  of  debts  or  liabilities  of  the  wife,"  and  in  other  respects 
affirmed ;  but  without  costs. 


(a)  18  Vea  49. 

(h)  3  Bro.  C.  0.  224. 

(c)  1  AiiBt  128. 


fd)  5  Vea.  399. 

[e)  1  Mylne  k  Keen,  4tO. 
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*MousLEY  V.  Cark.  [*205] 

Before  the  Lords  ComnssiONERS.— 1835 :  27th  November  and  7th.  December. 

It  is  contrary  to  the  practice  of  the  court  to  permit  a  second  rehearing  before  the 
Great  Seal,  unless  under  special  circumstances. 

This  cause  was  set  down  in  the  paper  of  appeals  before  the 
Lords  Commissioners.  It  was  heard  upon  exceptions  before  the 
late  Master  of  the  Rolls,  who  made  an  order,  by  which  some  of 
the  exceptions  were  allowed,  and  others  overruled.  Against 
that  order,  a  petition  of  rehearing  was  brought  before  Lord 
Brougham,  who  disallowed  some  of  the  exceptions  which  had 
been  allowed  by  the  Master  of  the  Rolls,  and  allowed  some  of 
the  exceptions  which  had  been  overruled  by  his  Honor. 

Mr.  Wigram  now  took  a  preliminary  objection,  that,  as  there 
had  already  been  one  rehearing  before  Lord  Brougham,  it  was 
contrary  to  the  practice  of  the  court  to  permit  a  second  rehearing 
before  the  Lora  Chancellor,  unless  a  special  case  were  made. 
That  rule  was  laid  down  by  Lord  'JThurlow,  in  Fox  v.  Mackreth,{a) 
and  was  followed  by  Lord  Erskine,  in  The  East  India  Company 
V.  Boddam.if))  The  point  was  again  raised  in  Deerhurst  v.  The 
Dtike  of  St.  Albans^  wnich  was  originally  heard  and  decided  by  Sir 
John  Leach,  when  Vice-Chancellor.(c)  That  case  was  afterwards 
heard  on  appeal  by  Lord  Eldon,  who  resigned  the  seals  before 
delivering  judgment ;  and  it  was  again  heard  on  appeal  in  De- 
cember, 1829,  by  Lord  Ljnadhurst,  who,  on  the  dav  he  quitted 
office,  gave  judgment,  simply  affirming  his  Honoris  aecree.  An- 
other petition  of  rehearing  was  presented ;  and  came  on 
to  be  heard  before  *Lord  Brougham,  on  the  5th  of  De-  [*206] 
cember,  1831,  when  the  preliminary  objection  was  taken, 
that  the  appellants  had  no  right  to  a  second  rehearing  befpre  the 
Great  Seal.  The  point  was  afterwards  fiiUy  argued  before  Lord 
Brougham,  assisted  by  the  late  Master  of  the  Rolls  and  the  Vice- 
Chancellor ;  and  the  rule  laid  down  in  Fox  v.  Mackreih,  and  in 
The  Fast  India  Company  v.  Boddam^  was  established  by  the  con- 
current opinion  of  all  those  judges.  It  was  admitted  on  that 
occasion,  that  the  rule  did  not  apply  to  motions,  or  petitions  in 
bankruptcy. 

Mr.  Jacch  for  the  appellants,  said  the  present  appeal  was  not 
brought  by  the  same  party,  and  it  had  never  been  determined, 
that  where^the  judgments  in  the  court  below  and  upon  a  re- 
hearing were  conflicting,  a  second  rehearing  might  not  be  had 


a)  2  Cox,  158 ;  and  see  1  Harg.  Jurid.  Arg.  461. 

>)  13  Ves.  421.  (c)  5  Mad.  232. 
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by  a  different  appellant.  The  point  in  question  was  by  no  means 
so  entirely  settled  as  was  supposed,  by  the  case  of  Deerhurst  v.  The 
Duke  of  St.  Albans.  The  Master  of  the  Rolls,  in  delivering  his 
opinion  in  that  case,  said,  it  did  not  appear  to  him  that  the  court 
should  adopt  any  such  general  rule  with  respect  to  rehearings, 
as  should  exclude  the  exercise  of  a  discretion  as  to  a  second  re- 
hearing imder  special  circumstances ;  and  that  the  cases  of  Brown 
V.  IIif/gs,{a)  ana  Blackburn  v.  Jepson,{b)  would  not  fall  within  the 
principle  attempted  to  be  established,  for  they  were  both  cases  in 
which  two  rehearings  were  allowed.  It  was  true,  that  the  cases 
referred  to  by  his  Honor,  only  decided  that  there  might  be  a  re- 
hearing-  before  the  Lord  Chancellor  after  two  rehearings  at  the 
Rolls ;  and  that  the  question  in  Deerhurst  v.  The  Duke  of  SL 
Albans  was,  whether  there  might  be  a  second  rehearing  before 
the  Great  Seal,  which  his  Honor  thougljt  in  ordinary  cases,  could 
not  be  permitted.  But  that  the  decision  in  Deerhurst  v. 
[*207]  *The  huke  of  SL  Albans^  was  not  considered  as  exclu- 
ding the  discretion  of  the  Lord  Chancellor  to  rehear  a 
cause  a  second  time,  was  plain  from  Fournier  v.  Paine^{c)  the 
very  next  case  in  which  the  point  was  considered,  and  which  was 
indeed  pending  at  the  time  when  an  inflexible  rule  was 
[*208]  *supposed  to  be  laid  down  in  Deerhurst  v.  The  Duke  of 
St.  Albans;  for  Fournier  v.  Paine  had  been  heard  upon 
appeal  by  Lord  Lyndhurst,  and  was  reheard  by  Lord  Brougham. 
Supposing  a  petition  for  a  second  rehearing  before  the  Lord 
Chancellor  to  be  irregular,  the  proper  course  for  the  other  side 


(a)  8  Ves.  661. 


(b)  2<V.  A  B.  359. 


(c)  FOURNIKB  V.  PaIXE. 

1832:  10th  March. 

This  was  a  hill  of  foreclosure  against  the  representatives  of  the  mortgagor,  and  a 
party  claiming  under  an  alleged  prior  equitable  security. 

The  Master  op  the  Rolls  made  a  decree  in  favor  of  the  claim  of  the  plaintiff 
but  that  decree  was  reversed  upon  appeal  by  Lord  Lyndhurst.  A  second  petition  of 
rehearing  was  presented  to  Lord  Lyndhurst,  who  answered  it  in  the  ordinary  man* 
ner,  his  attention  not  appearing  to  have  been  dh^cted  by  any  special  application  to 
the  nature  of  the  petition.  The  appeal  came  on  to  be  heard  before  Lord  Brougham, 
when  it  was  contended,  on  the  part  of  the  appellants,  that  this  case  was  distinguish- 
able from  Deerhurst  v.  The  Duke  of  St.  AWaiis,  inasmuch  as  the  rule  laid  down  in 
that  case  did  not  apply  to  cases  where  the  judgments  in  the  court  below,  and  upon 
the  rehearing,  were  conflicting,  and  the  second  petition  of  rehearing  was  conse- 
quently not  brought  by  the  same  party. 

Lord  Brougham  said  he  considered  the  rule  laid  down  in  Deerhurst  v.  The  Duke  of 
St.  AUtans  as  declaratory  of  the  practice  of  the  court,  but  not  as  excludmg  the  pos- 
sibility of  a  deviation  from  it.  It  was  laid  do^^Ti  as  the  general,  not  as  an  inflexiblo 
rule  on  the  subject.  It  certamly  was  not  understood  as  applying  to  tl»oso  cases  only 
in  which  the  consecutive  judgments  were  concurrent,  and  not  conflicting.  His  Lord- 
ship expressed  an  opinion  unfavorable  to  the  second  petitipn  of  rehearing,  unless, 
upon  conferring  with  Lord  Lyndhurst,  he  should  see  reason  to  come  to  a  diflerent 
conclusion. 

1832 :  July  4Xh. — ^The  case  was  afterwards  reheard  by  Lord  Brougham  upon  the 
merita 
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was  to  apply  to  have  the  cause  removed  from  the  paper  of  ap- 
peals ;  but  so  long  as  it  remained  imdisturbed  by  any  such  ap- 
plication, the  appellants  had  a  right  to  have  it  reneard. 

Lord  Commissioner  Shadwell  said  his  impression  was,  that 
Ihe  rule  had  already  been  established ;  but,  if  that  should  appear 
doubtfiil,  it  was  right  that  a  point  of  so  much  importance  to  the 
practice  of  the  court  should  be  argued  before  aU  tnrtJoida  Com- 
missioners. 

December  1(h. — On  a  subsequent  day,  Lord  Commissioner 
Shadwell  intimated  that  he  had  conferred  with  the  Chief  Com- 
missioner ;  and  that  it  was  the  opinion  of  all  the  Lords  Com- 
missioners, that  it  was  contrary  to  the  practice  of  the  coort  to 
allow  a  second  rehearing  before  the  Great  Seal,  except  under 
special  circumstances;  ahd  that  an  order  of  court  to  that  effect 
would  be  promulgated. 


Vol  m.  10 
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*MURRAY  V,  BARLEE.(a)  [*209] 

1834:  3d,  5th  and  8th  May. 

Where  a  married  woman^  having  separate  estate,  and  living  apart  from  her  husband, 
employed  a  solicitor  in  various  transactions,  and  promised  by  letters  to  pay  him, 
but  without  referring  to  her  separate  estati^  it  was  held,  that  her  sep^ute  catiite 
was  liable  to  the  payment  of  the  sohcitor's  bill  of  costs. 

SembUy  that  the  separate  estate  of  a  feme  covert  is  liable  in  equity  to  her  gt^neral  en- 
gagements, as  well  upon  an  imphed  undertaldng  as  by  a  written  obligation. 

By  a  settlement  made  on  the  marriage  of  Charles  ^Villiam 
Barlee  and  Frances  Sarah  Mitchell,  certain  freehold  estates  were 
conveyed  to  three  trustees  and  their  heirs,  to  the  intent  that  they 
should  receive  yearly  during  the  joint  lives  of  Charies  Barlee, 
and  Catharine  nis  wife,  and  of  Frances  Sarah  Mitchell,  ami,  after 
the  decease  of  Charies  Bariee,  or  of  Catharine  his  wife,  then 
during  the  joint  lives  of  those  two  persons  and  of  Frances  Sanih 
Mitchell,  a  rent  charge  of  100?.,  in  trust  to  pay  and  a|.'i)ly  the 
same  from  time  to  time  unto  Frances  Sarah  Mitchell,  or  j)ermit 
her  to  receive  the  same  for  her  sole  use,  exclusive  of  her  then 
intended  or  any  future  husband,  so  that  the  same  might 
not  be  under  *nis  control,  or  subject  to  his  disposition,  [*210] 
debts,  or  engagements  ;  and  so  that  the  receipts  of 
Frances  Sarah  Mitchell,  or  her  appointee  might,  notwithstanding 
her  coverture,  be  a  good  discharge  for  sUch  part  of  the  same  as 
should  therein  be  expressed  to  be  received.  Certain  other  free- 
hold estates  were  conveyed  to  the  same  trustees  and  their  heirs 
upon  the  like  trusts,  for  the  sepai^^te  use  of  Frances  Sarah  Mitch- 
ell during  her  life.  The  settlement  contained  clauses  restraining 
Frances  Sarah  Mitchell  from  anticipating,  charging,  or  assigning 
the  growing  payments  of  the  rent  charge  of  lOOt,  or  the  divi* 
dends  of  a  sum  of  400t,  which  had  been  transferred  into  the 
names  of  the  trustees,  and  declared  to  be  for  her  separate  ii.se. 

The  marriage  took  place  shortly  after  the  date  of  the  settlement 

(a)  S.  a,  before  the  V.  C.  4  Sim.  82. 
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In  the  year  1818  Mr.  and  Mrs.  Barlee  separated,  and  from 
that  time  continued  to  live  apart 

Li  April  1819,  Mrs.  Bariee,  by  her  next  ftdend,  filed  a  bill 
against  her  hnsband  and  the  trustees  of  the  settlement,  prajdng 
for  an  account  of  the  rents  and  dividends  of  the  property  settlea 
to  her  separate  use ;  and  by  a  decree  made  at  the  hearing  of  that 
cause  on  lite  11th  of  March,  1825,  it  w A  referred  to  the  Master 
to  take  an  account  of  the  rents  and  dividends  received  by  the 
trustees. 

In  pursuance  of  a  decree  made  on  furflier  direcSdn^  on  l3ie 
23d  of  July,  1828,  two  of  the  trustees  were  discharged,  and  a 
receiver  of  Mrs.  Barlee's  separate  property  was  appointed.  No 
new  trustees  were  appointed  in  the  room  of  the  trustees  dis- 
charged, and  the  4001.  stock  was  transferred  into  the  name  of  the 

Accountant-Greneral,  in  trust  in  that  cause. 
[*211]        *The  plaintiffs,  Charles  Murray  and  James  Archibald 

Murray,  were  retained  by  Mrs.  fiarlee,  and  acled  as  her 
solicitors  in  the  cause  of  Ba'ffee  v.  Barlee,  from  June  1824  tiU 
November  1828,  when  she  discharged  them  from  being  her  solici- 
tors ;  and  by  different  orders  made  in  that  cause,  they  had  re- 
ceived payment  of  the  several  sums  in  respect  of  fees,  charges 
and  disbursements,  due  to  and  incurred  by  them  in  the  prosecu- 
tion of  that  cause. 

But  durinff  the  above  mentioned  period,  the  plaintiffe  were 
also  employed  by  Mrs.  Barlee  in  various  other  matters  besidea 
the  suit  of  Barlee  v.  Barlee.  In  August,  1824,  they  were  em- 
ployed by  her  in  opposing  a  petition  presented  by  her  husband 
to  the  Lord  Chancellor,  for  the  purpose  of  obtaimng  a  commis- 
sion of  lunacv  against  her,  which  petition  was  eventually  dis- 
missed. In  the  same  year  they  obtained  a  habeas  corpus,  by 
virtue  of  which  Mrs.  fearlee,  who  was  at  that  time  confined  in 
Ipswich  jail  under  the  process  of  an  ecclesiastical  court,  was 
brought  up  and  discharged.  In  1825  they  were  employed  by 
her  m  prosecuting  certain  persons  for  a  conspiracy,  and  they 
afterwards  defended  a  suit  instituted  against  her,  for  the  purpose 
of  charging  her  separate^state  with  certain  debts  alleged  to  have 
been  incurred  by  her  for  necessaries  while  living  apart  from  her 
tusband.  Mr.  Barlee,  the  husband,  had  several  years  ago  be- 
come bankrupt,  was  insolvent,  and  resided  out  of  the  jurisdiction 
of  the  court.  During  the  time  the  plaintiffs  acted  as  the  solici- 
tors of  Mrs.  Barlee,  various  letters  were  written  to  them  by  Mrs. 
Barlee,  in  which  she  instructed  them  to  act  as  her  solicitors;  and 
in  some  of  such  letters  she  adverted  to  her  husband's  bankruptcy 
or  insolvency,  and  the  &ct  of  his  having  left  England  to  avoid 

his  creditors,  and  she  promised  or  gave  the  plaintiflfe  to 
[*212]     understand  that  she  *would  pay  the  costs  and  charges 

to  become  due  to  them  for  business  done  by  them  for 
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fi&r ;  but  she  did  not  refer  to  her  geparate  property,  or  expressly 
promise  to  pay  such  costs  and  charges  out  of  it  The  oill  of 
lees,  charges  and  disbursements,  oth^  than  the  costs  paid  to  the 
plaintiJ6&  in  the  suit  of  Barlee  y.  Barlee^  amounted  to  upwards  of 
VOO^.,  and  was  signed  and  delivered  by  the  plaintifEs  to  Mrs. 
Biu'lee. 

The  bill  filed  by  the  plaintifls  against  Charles  "William  Barlee, 
ftnd  Frances  Sarah  his  wife,  and  the  continuing  trustee  of  their 
marriage  settlement,  stated  the  aboye  mentioned  &cts,  and  prayed 
A  declaration  that  the  amount  due  to  the  plaintiff  for  their  fees, 
charges  and  disbursements,  ought  to  be  paid  to  them  out  of  the 
income  of  Mrs.  Barlee's  separate  property ;  and  that  a  sufficient 
part  <rf  the  moneys  paid  mto  the  bank  by  the  receiver  in  the 
cause  of  Barlee  v.  Barlee^  and  of  the  moneys  to  be  thereafter  re- 
ceived on  account  of  Mrs.  Barlee's  separate  property,  might  be 
applied  in  payment  of  what  was  due  to  the  plaintiflra,  and  that, 
in  the  meantime,  Mrs.  Barlee  might  be  restrained  from  receiving 
any  part  of  the  proceads  of  such  separate  property. 

To  that  bill  Mrs.  Barlee  put  in  a  general  demurrer,  which  was 
overruled  by  the  Vice-Chancellor.  The  argument  and  judgment 
upon  the  demurrer  are  reported  in  the  fourth  volume  of  Mr. 
Smaons'  Beports,  p.  82. 

The  cause  was  afterwards  heard  before  the  Vice-Chancellor, 
on  the  17th  of  November,  1831,  when  his  Honor  decreed  that 
the  bill  of  costs  should  be  taxed ;  that  the  plaintiffs  should  give 
credit  for  the  moneys  which  they  had  received  from  Mrs.  Barlee, 
and  that  the  balance  should  be  paid  to  them  out  of 
those  particulars  of  her  *separate  property  as  to  which  [*213] 
she  was  not  restrained  from  anticipation.  ^ 

From  this  decision  Mrs.  Barlee  presented  a  pention  of  appeal 
to  the  Lord  Chancellor. 

The  Sohciior-Oeneral  (Sir  0,  Pepys)  and  Mr.  Jacob?,  in  support 
of  the  decree : — The  liability  of  the  separate  estate  of  a  married 
woman  to  her  general  personal  engag^ents,  has  been  distinctly 
recognized  by  Lord  ^fhurlow  in  the  cages  of  Hulme  v.  Tenant{a) 
and  Lillia  v.  Airey.{b\  In  the  present  case  there  was  an  engage- 
ment on  the  part  of  Mrs.  Barlee,  equivalent  to  an  express  promise, 
to  pay  the  plaintiffs  out  of  her  separate^  property,  for  she  declares 
in  one  of  her  letters  that  she  will  hold  herself  responsible  to  the 
plaintiffe  for  the  payment  of  their  bill  of  costs,  if  they  should  not 
obtain  payment  from  the  husband.  This  is  as  much  an  under- 
taking to  pay  out  of  her  separate  property,  as  if  she  had  expressly 
referred  to  it,  for  she  had  no  other  means  of  answering  her  sepa- 
rate obligation}?,  That  it  is  not  necessary  specifically  to  charge 
the  separate  estate  yfith  the  payment  of  a  debt,  in  order  to  mafee 

(a)  1  Bro.  a  0.  16.  (6)  1  Tea.  jun.  277. 
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it  liable,  is  shown  by  the  case  of  Norton  v.  TurmU,{a)  where  a 
feme  covert  gave  a  bond ;  and  by  Bullpin  v.  CJarheJip)  where  a 
decree  was  made  for  payment  of  a  promissory  note,  given  by  a 
married  woman,  out  of  her  separate  estate.  A  bond  or  other  se- 
curity given  by  a  married  woman  having  separate  estate,  has 
been  sometimes,  though  not  accurately,  considered  in  the  nature 

of  an  appointment  of  her  separate  estate :  Oreatley  v. 
[*214]     Nohle,{c)    But  the  form  of  the  instrument  *is  perfectly 

immaterial ;  nor  is  it  necessary  that  there  shoula  be  any 
written  instrument  whatever  to  bind  tne  separate  estate  of  the 
wife,  if  her  intention  to  render  it  liable  be  otherwise  sujBBciently 
manifested.  It  has  been  held  in  a  case  before  Sir  "William 
Grant,(c^)  where  a  married  woman,  having  separate  property, 
died  indebted  by  bond  and  simple  contract,  that  the  creditor  by 
bond  had  no  pnority,  but  that  all  the  debts  must  be  paid  pari 
passu;  the  principle  being  thus  distinctly  recognized,  that  the 
sepamte  estate  of  a  married  woman  was  liable  for  her  general 
engagements.  Upon  the  authority  of  that  case,  an  implied  assump- 
sit would  be  sufficient  to  entitle  the  plaintiffs  to  their  bill  of 
costs ;  but  it  is  not  necessary  to  rest  their  claim  upon  that  ground, 
for  there  is  an  express  written  undertakinff  in  the  letters  of  Mrs. 
Barlee  to  pay  the  plaintiflfe,  and  such  an  undertaking  is  as  blading 
upon  her  separate  property  as  a  bond  or  any  other  instrument 

Sir  Charles  Wetherell  and  Mr.  Girdlestone^  Jun.,  for  the  appel- 
lant : — ^This  is  the  first  case  in  which  it  has  been  held  that  the 
implied  assumpsit  of  a  married  woman  would  charge  her  separate 
estate ;  for  though  it  has  been  assumed  at  the  bar  that  there  was 
an  express  undertaking  on  the  part  of  Mrs.  Barlee  to  pay  out  of 
her  separate  e^te,  the  plaintiflfe  do  not  by  their  bill  attempt  to 
make  such  a  case,  but,  on  the  contrary,  admit  that  no  reference 
was  made  by  l^rs.  Barlee  to  her  separate  estate,  and  that  there 
was  no  express  promise  to  pay  out  of  it  At  law  a  married 
woman  can  neither  sue  nor  be  sued,  and  she  is  incapaHe  of 

entering  into  a  contract,  even  though  she  be  living  apart 
[*215]     from  her  husband,  and  have  a  *separate  maintenance 

secured  to  her  by  deed:  MarshaU  v.  Eution;{e)  and 
even  in  equity,  though  her  separate  estate  is  recognized^  and  she 
may  bind  such  estate  by  certain  acts  in  the  nature  of  an  execu- 
tion of  a  power,  she  is  incapable  of  entering  into  a  contract  prop- 
erly so  called ;  and  her  bond,  her  bill  of  exchange,  or  other  in- 
strument, though  operative  as  a  quasi  appointment,  is,  in  reality, 
qua  bond,  bill  of  exchange,  or  other  instrument,  a  mere  nullity. 
Her  person  is  as  sacred  in  equity  as  it  is  at  law ;  and,  though 

(a)  2  P.  Wms.  144.  (d)  Anon.  18  Vea.  258. 

(b)  17  Ves.  366.  («)  8  T.  B.  545. 

(c)  3  Mad.  79. 
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the  rule  commonly  laid  down  is,  that,  auoad  her  separate  estate, 
a  married  woman  is,  to  all  intents  and  purposes,  a  feme  sole,  it 
will  be  found  that  for  most  practical  purposes  this  rule  is  inca- 
pable of  application.  Thus  ner  separate  status  cannot  be  so  sev- 
ered from  ner  joint  status  as  to  enable  the  court,  where  it  is  ot 
opinio*  that  she  has  rendered  her  separate  estate  liable,  to  pro- 
ceed, according  to  the  ordinary  course,  in  personam.  That  oiffi- 
culty  was  felt  by  Lord  Thuriow  in  Hvlme  v.  Temmt^{d)  where 
a  joint  bond  given  by  a  feme  covert  having  separate  estate,  and 
her  husband,  being  an  instrument  raising  only  a  personal  de- 
mand, was  held  to  bind  estates  conveyed  to  trustees  to  the  sepa- 
rate use  of  the  wife.  Lord  Eldon  never  mentioned!  that  decision 
without  disapprobation.  In  Nantes  v.  Corrock{b)  he  called  it  a 
prodigiously  strong  case,  and  in  Jones  v.  Harns{c)  he  intimated 
that  whenever  the  point  should  distinctly  occur,  it  would  require 
full  consideration.  It  was  not  without  much  hesitation  and 
doubt  as  to  the  authority  of  Hvlme  v.  Tenant^  that  Sir  "William 
Grant,  in  HecUley  v.  ThomaSj{d)  declared  the  separate  estate  of  a 
fisme  covert  liable  to  the  payment  of  her  bond.  The  grounds  ot 
the  decision  in  Bullpin  v.  Clarke,{e)  where  a  decree  was 
made  for  *the  payment  of  a  promissory  note  made  by  a  [*216] 
married  woman  out  of  her  separate  estate,  do  not  appear, 
there  being  no  judgment,  and  the  case  being  otherwise  imper- 
fectly reported.  The  same  observation  applies  still  more  strongljr 
to  the  case  cited  on  the  other  side,(^)  in  which  Sir  W.  Grant  is 
said  to  have  decided  that  the  separate  property  of  a  married 
woman  was  equitable  assets  for  the  payment  of  all  her  debts,  and 
that  simple  contract  creditors  were  consequently  entitled  to  come 
in  pari  passu.with  a  creditor  by  bond.  That  was-^n  anonymous 
case,  communicated  to  the  reporter  ex  relatione,  without  facts, 
argument,  or  judgment ;  and  cannot,  therefore,  be  safely  relied 
upon  as  an  authority  which  ought  to  influence  the  court  in  the 
determination  of  a  point  so  important  as  the  present.  Laying 
aside  questions  which  are  peculiar  to  this  case, — such  as  whether 
a  written  retainer  can  be  considered  as  a  qtuisi  appointment  in 
execution  of  a  power ;  whether  a  solicitor  could  lawfully  take 
such  a  security,  or  any  security,  for  fiiture  costs ;  and  whether  it 
is  not,  at  any  rate,  against  eqmty  that,  when  an  attempt  has  been 
made  by  a  husband  to  obtain  a  commission  of  lunacy  against  his 
wife,  and  that  attempt,  if  not  unjustifiable  and  oppressive,  has  at 
least  been  unsuccessful,  the  costs  of  the  proceedmg  should  come 
out  of  the  separate  estate  of  the  injured  party, — ^laying  aside  these 
topics  of  discussion,  the  question  whether  the  implied  assumpsit 
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[a)  1  Bro.  0.  0. 16.  (d)  15  Vea.  596. 

b)  9  Vea.  182.  (a)  17  Vea.  365. 
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of  a  married  wcMnan  <5an  bind  her  separate  estate,  is  the  substan- 
tial question  before  the  court,  and  tnat  question  may,  With  the 
exception  of  the  decree  now  appealed  from,  be  consiaered  as  un- 
touched by  any  direct  decision.  In  Oreailey  v.  N6ble{d\  this  sub- 
ject was  much  discussed,  but  it  was  not  necessary  to  decide  the 

point.  Sir  John  Leach,  however,  said,  tnat,  "  though  it 
[*217]     was  not  then  necessary  *to  decide  the  p^oint,  he  thought 

it  would  be  difficult  to  find  either  principle  or  authority 
for  reaching  the  separate  estate  of  a  feme  covert  as  if  she  were  a 
fisme  sole,  without  any  charge  on  her  part,  either  express  or  to  be 
implied ;"  and  it  appears  from  a  previous  passage  in  the  judg- 
ment, that  by  "  a  cnarge  to  be  implied,"  he  meant  a  charge  to  be 
implied  from  her  joining  with  her  husband  in  a  security.  In  a 
subsequent  case  of  Stuart  v.  Lord  Kirkwall,{b)  which  was  a  bill 
filed  by  a  milliner  to  obtain  the  benefit  of  a  bill  of  exchange 

Sven  by  the  Viaooimtess  Kirkwall,  who  was  living  apart  from 
T  husband,  out  of  the  separate  estate  of  the  Viscountess,  Sir 
John  Leach  alluded  to  the  case  of  Oreailey  v.  Ndble,  and  said  he 
continued  to  be  of  opinion  that,  "  B,feTne  covert  being  incapable 
of  contract,  this  court  could  not  subject  her  separate  property  to 
general  demands ;  but  that,  as  incident  to  the  power  of  enjoy- 
ment of  separate  property,  she  had  a  power  to  appoint  it,  and 
that  this  court  would  consider  a  security  executed  by  her  as 
an  appointment  pro  ianto  of  her  separate  estate."  In  Agidlar  v. 
Aguilar(c^  the  same  learned  judge,  repeating  the  doctrine  which 
he  had  laid  down  in  Oreailey  v.  Noble  and  in  Stuart  v.  Lord  Kirk' 
wall,  observed  that  "  a  feme  covert  could  not,  by  the  equitable 
possession  of  separate  property,  acquire  a  power  of  contract ;  she 
had  a  power  of  disposition,  as  incident  to  property,  and  her  ac- 
tual disposition  or  appointment  of  the  property  would  bind  her. 
Being  incapable  of  contract  or  general  engagement,  this  court 
could  not  festen  upon  her  separate  property  those  equities  which 
arise  out  of  contract  and  general  engagement."  The  result  of  the 
cases  is,  therefore,  that,  although  there  has  been  no  express  de- 
termination of  the  point,  whether  a  wife's  separate  estate 
[*218]  is  liable  to  *her  general  engagements  not  evidenced  by 
anjr  instrument  in  writing,  yet  a  very  strong  opinion 
upon  the  point  has  been  given  by  Sir  John  Leach,  in  those  cases 
where  the  question  was  raised  and  deliberately  considered.  To 
that  opinion  there  is  nothing  opposed,  except  the  anonymous 
case  before  Sir  W.  Grant,  which  is  too  loose  a  note  to  be  relied 
upon,  and  the  dicta  of  Lord  Thurlow  in.  Hulme  v.  Tenant,  and 
Lillia  V.  Airey,  What  Lord  Thurlow  says  in  Hulme  v.  Tenant 
of  the  wife's  general  personal  engagements,  will  be  foimd,  upon 

(a)  3  Mad.  79.  (e)6IUd.414. 

lb)  3  Mad.  387. 
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an  examination  of  the  context,  to  apply  not  to  engagements  bj 
mere  parol,  but  to  written  obligations,  which  would  raise  a  de- 
mand only  against  the  person  of  a  woman  if  she  were  stii  juris, 
aad  as  distinguished  from  instruments  directly  binding  in  equity 
lie  separate  real  estate.  As  to  Ltlh'a  v.  Atrev^  it  was  a  case 
where  a  separate  maintenance  was  allowed  by  the  husband,  and 
has  no  application  to  the  present  case. 

The  Solicitor- Oeneral^  in  reply: — The  argument  on  the  other 
aide  proceeds  entirely  upon  the  confusion  of  two  things,  between 
which  there  is  in  reality  no  analogy ;  namely,  the  contract  in 
equity  of  a  feme  covert  having  separate  estate,  and  an  appoint- 
ment in  execution  of  a  power.  At  law  a  feme  covert  has  a  per- 
sonal incapacity  to  contract ;  but  in  equity  she  has  all  the  rights 
and  liabilities  of  9k  feme  sole  in  respect  of  her  separate  estate.  She 
may  deal  with  it  in  whatever  manner  she  pleases,  whether  by 
express  charge  or  instruments  in  the  nature  of  specialties,  or  by 
simple  contract  Her  separate  estate  is  the  creature  of  a  court 
of  equity;  and  the  court,  though  it  cannot  reach  her  person, 
will  follow  out  all  the  equities  arising  from  the  separate  rights 
with  which  it  invests  her,  and  render  her  estate,  whether 
personal  or  real,  liable,  upon  *that  principle  of  equality  [*219] 
which  it  always  observes,  to  the  general  demands  of  all 
her  creditors.  These  principles  are  plainly  deducible  from  all 
the  authorities,  and  they  were  distinctly  recognized  and  acted 
upon  in  the  anonymous  case(a)  before  Sir  W.  Grant,  the  autho* 
rity  of  which  there  is  no  sufficient  reason  for  doubting.  From 
these  principles  it  follows,  that  it  is  not  necessary  "wiat  there 
should  be  any  written  obligation  to  bind  the  separate  estate  of 
the  wife ;  all  that  is  necessary  is,  that  there  should  be  a  suffi- 
cient obligation  in  conscience  to  raise  an  asstunpsii,  for,  in  the 
administration  of  her  separate  estate,  all  her  creditors  are  entitled 
to  come  in  pari  passu.  There  is  an  end,  therefore,  to  the  objec* 
tion,  that,  if  the  letter  were  a  charge,  the  plaintiffs  could  not 
take  a  security  against  future  costs ;  and  as  to  the  argument, 
that  the  costs  of  an  unsuccessful  attempt  on  the  part  of  the  hus- 
band, to  obtain  a  commission  of  lunacy  against  his  wife,  ought 
not  to  come  out  of  her  separate  estate,  it  must  be  observed  that 
in  no  other  character  than  that  of  s,feme  sole,  as  owner  of  a  sepa- 
rate estate,  could  she  be  reasonably  intended  to  retain  solicitors 
to  conduct  proceedings  against  an  insolvent  husband.  Those 
proceedings  were  brought  to  a  successful  issue ;  she  reaped  the 
benefit  of  her  solicitors'  exertions,  and  cannot  now,  in  conscience, 
call  upon  a  court  of  equity  to  declare  that  she  is  entitled  to  reap 
that  benefit  at  the  expense  of  her  solicitors. 

(a)  18  Vefl.  258. 
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May  8ih. — The  Lord  Chancellor,  after  stating  the  Cjase, 
proceeded  as  follows : — It  is  said  that  this  case  raises,  for  the  first 
time,  the  question  whether  or  not  a  feme  covert  can  bind  her 

separate  estate,  and,  in  respect  of  it,  be  sued  as  a  feme 
[*220]     sole  *for  law  expenses  incurred  by  her,  that  is,  for  her 

attorney's  or  solicitor's  bill  of  costs,  upon  her  retainer 
and  promise  to  pay  merely,  and  without  any  more  formal  instru- 
ment or  obligation.  For  I  do  not  understand  it  to  be  denied, 
and,  if  it  were,  all  authority  would  be  decisive  in  removing  even 
a  doubt  upon  this,  that  had  a  bond  been  given  to  the  solicitor, 
the  separate  estate  would  have  been  liable,  and.  the  wife  suable 
upon  that  instrument,  just  as  much  if  the  consideration  were  a 
bill  of  costs  at  law  or  in  equity,  as  if  the  instrument  had  had  ite 
origin  in  any  other  consideration.  But  it  is  said  that  here  th^ 
retainer  and  the  promise  thereby  implied  to  pay  the  costs  in- 
curred, or  the  promise  proved  by  the  correspondence,  are  insufB- 
cient  to  charge  the  separate  estate  and  render  the  wife  liable  to 
a  suit. 

That  at  law  a  feme  covert  cannot  in  any  way  be  sued,  even 
for  necessaries,  is  certain.  Bind  herself^  or  her  husband,  by 
specialty  she  cannot ;  and  although  living  with  him,  and  not 
allowed  necessaries,  or  apart  from  him,  whether  on  an  insuffi- 
cient allowance  or  an  unpaid  allowance,  she  may  so  far  bind 
him  that  those  who  fumisn  her  with  articles  of  subsistence  may 
sue  him,  yet  even  in  respect  of  these  she  herself  is  free  from  aJl 
suit.  This  is  her  position  of  disability,  or  immunity  at  law  ;  and 
this  is  now  clearly  settled.  Her  separate  existence  is  not  con- 
templated ;  it  is  merged  by  the  coverture  in  that  of  her  husband; 
and  she  is  no  more  recognized  than  is  the  cestui  que  trust  or  the 
mortgagor,  the  legal  estate,  which  is  the  only  interest  the  law 
recognizes,  being  in  others.  But  though  this  is  now  settled  law, 
we  know  that  it  was  not  always  so ;  or  at  least  that  an  excep- 
tion was  admitted  to  what  all  men  allowed  to  be  the  general 

rule.  When  Corhett  v.  Po€lnitz(a)  was  decidec^  Lord 
[*221]     *Mansfield  said,  that  as  times  alter,  new  customs  and 

manners  arise,  and  he  held,  with  the  concurrence  of  all 
his  learned  brothers,  that  where  the  wife  has  a  separate  main- 
tenance, and  lives  apart  from  her  husband,  receiving  credit 
upon  the  possession  of  that  estate,  she  ought  to  be  bound ;  and 
the  action  was  accordingly  held  to  lie.  That  this  great  and  ac- 
complished judge,  imported  his  views  on  the  subject  from  those 
courts  of  equity  whicn  he  had  once  adorned  as  an  advocate,  I 
have  no  doubt ;  but  it  is  certain  that  the  decision  never  received 
the  assent  of  Westminster  Hall.  That  those  who  pronounced  it 
very  strongly  adhered  to  it,  there  can  be  no  question.    Mr.  Jua- 


(a)  1  T.  R.  6. 
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tice  BtQler,  sitting  in  this  court  a  few  years  after,  recites  it  among 
other  clear  points,  and  plainly  refers  to  it  more  emphatically 
than  to  the  rest,  in  these  words :  "  All  these  things  have  been 
determined,  and  I  know  no  reason  why  these  decisions  should 
not  be  as  religiously  and  as  sacredly  observed  as  any  judgment, 
any  tune,  by  any  set  of  men.  I  believe  they  are  founded  in 
good  sense,  and  are  adapted  to  the  transactions,  the  understand* 
ing,  the  welfare  and  interest  of  mankind ;"  Chmpton  v.  CoUinr 
8on.{a)  He  adds,  that  the  reasons  on  which  these  decisions  were 
founded,  were  so  satisfactorjr,  both  to  the  parties  interested  and 
to  the  profession,  that  no  writ  of  error  had  ever  been  brought. 
It  happened,  however,  that  this  was  a  very  groundless  panegy* 
ric.  The  profession  was  always  much  divided  upon  the  point, 
and  latterlv  the  general  opinion  was  against  it.  A  case  for  the 
opinion  of  the  Court  of  Common  Pleas,  was  directed  by  Mr. 
JT  Buller  in  Chmpton  v.  CoUinson ;  and  though  the  certificate  of 
the  judges,  when  that  case  came  to  be  argued,(J^  was  in  con* 
formity  with  the  law  as  then  laid  down  by  Lord  Mansfield,  yet 
Lord  Loughborough,  in  delivering  the  judgment  of  the  court, 
observed,  after  an  elaborate  review  of  the  cases,  that  it 
coidd  not  be  *considered  as  a  settled  point,  that  an  ac-  [*222] 
tion  might  be  maintained  against  a  married  woman 
separated  from  her  husband  by  consent,  and  enjoying  a  separate 
maintenanoe.  A  few  years  aiterwards,  that  judgment,  which 
had  been  pronounced  to  be  as  worthy  of  religious  and  sacred 
observance  as  any  judgment  ever  defivered,  was  overruled,  on 
the  fullest  consideration,  and  after  two  arguments,  by  the  unani- 
mous determination  of  all  the  judges:  Marshall  v.  RyMon.{c) 
The  doors  of  the  courts  of  common  law  were  thus  shut  against 
an  admission  of  the  equitable  principle ;  and  the  law  was  fixed, 
that  in  those  courts  the  wife  could  in  no  way  be  sued  by  reason 
of  her  having  separate  property,  and  living  apart  from  her 
husband. 

But  in  equity  the  case  is  wholly  different.  Her  separate  exist- 
ence, both  as  regards  her  liabilities  and  her  rights,  is  nere  abund- 
antly acknowledged ;  not,  indeed,  that  her  person  can  be  made 
liable,  but  her  property  mav,  and  it  may  be  reached  through  a 
suit  instituted  against  herself  and  her  trustees.  It  may  be  added, 
that  the  current  of  decision  has  generally  run  in  favor  of  such 
recognition.  The  principle  has  been  supposed  to  be  carried 
fiirther  in  Hulme  v.  Tenant,{d)  than  it  had  ever  been  before,  be- 
cause there,  a  bond  in  which  the  husband  and  wife  joined,  and 
which,  indeed,  so  far  as  the  obligation  of  the  wife  was  concerned, 
was  absolutely  void  at  law,  was  allowed  to  charge  the  wife's  ea* 

(a)  2  Bro.  G.  G.  386.  (c)  8  T.  R.  649. 

(5)  1  H.  Blackst  334.  (d}  1  Bro.  C.  0. 16. 
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tate  vested  in  trustees  to  her  separate  use,  though  such  estate 
could  be  only  reached  by  implication*;  and  thou^  till  then,  die 
better  opinion  setoied  to  be,  that  the  wife  could  only  bind  her 
separate  estate  by  a  direct  charge  upon  it.  Lord  Elaon  repeat- 
edly expressed  his  doubts  as  to  this  case ;  but  it  has  been  con- 
stantly acted  upon  by  other  judges,  and  never,  in  deci- 
[*223]  sion,  departed  from  by  *himself.  It  is  enough  to  men- 
tion Heatley  v.  Thomas^a)  and  Bullpin  v.  Clarke^{b)  both 
before  Sir  William  Grant,  who,  in  the  latter  case  held  the  wife's 
separate  estate  to  be  charged  by  a  promissory  note  for  money 
lent  to  her,  which  at  law  never  could  have  charged  the  husband 
in  any  way,  directly  or  indirectly.  The  same  was  held  as  to  a 
bill  of  excnange,  accepted  by  Sifeme  covert  in  Stuart  v.  Lord  Kirk' 
wally{c)  and  an  agreement  by  the  wife  as  to  her  separate  estate  in 
Master  v.  Fuller. (d)  In  all  these  cases,  I  take  the  foundation  of 
the  doctrine  to  be  this ;  the  wife  has  a  separate  estate  subject  to 
her  own  control,  and  exempt  from  all  otner  interference  or  au- 
thority. If  she  cannot  aflfect  it,  no  one  can ;  and  the  very  object 
of  the  settlement  which  vests  it  in  her  exclusively,  is  to  enable 
her  to  deal  with  it  as  if  she  were  discovert.  The  power  to  affect 
it  being  unquestionable,  the  only  doubt  that  can  arise,  is  whether 
or  not  she  has  validly  encumbered  it.  At  first,  the  court  seems 
to  have  supposed  that  nothing  could  touch  it  but  some  real 
charge,  as  a  mortgage,  or  an  instrument  amounting  to  an  execu- 
tion of  a  power,  where  that  view  was  supported  by  the  nature  of 
the  settlement.  But  afterwards  her  intention  was  more  regarded, 
and  the  court  only  required  to  be  satisfied  that  she  intended  to 
deal  with  her  separate  property.  When  she  appeared  to  have 
done  so,  the  court  held  her  to  have  charged  it,  and  made  the 
trustees  answer  the  demand  thus  created  a^inst  it. 

A  good  deal  of  the  nicety  that  attends  the  doctrine  of  powers, 
thus  came  to  be  imported  into  this  consideration  of  the 
[*224]     subject.     K  the  wife  did  any  act  directly  *charging  the 
separate  estate,  no  doubt  could  exist ;  just  as  an  instru- 
ment expressing  to  be  in  execution  of  a  power,  was  always,  of 
course,  considered  as  made  in  execution  of  it.     But  so,  if  by  any 
reference  to  the  estate,  it  could  be  gathered  that  such  was  her 
intent,  the  same  conclusion  followed.     Thus,  if  she  only  executed 
^  bond,  or  made  a  note,  or  accepted  a  bill,  because  those  acts 
would  have  been  nugatory  if  done  by  a  feme  covert  without  any 
reference  to  her  separate  estate,  it  was  held  in  the  cases  I  have 
above  cited,  that  she  must  be  intended  to  have  designed  a  charge 
on  that  estate,  since  in  no  other  way  could  the  instruments  thug 
.made  by  her,  have  any  validity  or  operation ;  in  the  same  man- 
fa)  15  Ves.  596.  {c)  3  Mad.  38t. 
.(()  17  Vea.  365                                         (d)  1  Vea.  jun.  518 ;  and  4  Bro.  C.  a  19. 
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trier  a^  to  itistrttment,  which  can  mean  nothing  if  it  means  not 
to  execute  a  power,  has  been  held  to  be  made  in  execution  of 
that  j)0wer,  though  no  direct  reference  is  made  to  the  power. 
Such  is  the  principle,  and  it  goes  the  full  length  of  the  present 
case. 

But  doubts  have  been  in  one  or  two  instances  expressed  as  to 
the  eflFect  of  any  dealing,  whereby  a  general  engagement  only  is 
raised,  that  is,  where  she  becomes  indebted  without  executing 
any  written  instrument  at  all.  This  point  was  discussed  in  Oreai- 
ley  V.  Noblej{a)  and  the  present  Master  of  the  Rolls  appears  in  the 
subsequent  case  of  Sttmrt  v.  Lord  Kirkwall^ib)  to  have  been  of 
opinion  that  the  wife's  separate  estate  was  not  liable  without  a 
cnarge,  and  to  have  supposed  that  he  had  before  stated  that 
opinion  in  OreaUey  v.  JVoSfe,  though  he  by  no  means  expressed 
himself  so  strongly  in  disposing  of  that  case,  and  distinctly  ab- 
stained from  deciding  the  point. 

I  own  I  can  perceive  no  reason  for  drawing  any  such  distinc- 
tion. If,  in  respect  of  her  separate  estate,  the  wire  is  in 
*equity  taken  as  ^feme  sok,  and  can  charge  it  by  in-  [*225] 
struments  absolutely  void  at  law,  can  there  be  any  rea- 
son for  holding  that  her  liability,  or,  more  properly,  her  power 
of  affecting  the  separate  estate,  shall  only  be  exercised  by  a  writ- 
ten instrument?  Are  we  entitled  to  invent  a  rule,  to  adfd  a  new 
chapter  to  the  Statute  of  Frauds,  and  to  require  writing  where 
that  act  recjuires  none  ?  Is  there  any  equity,  reaching  written 
dealings  with  the  property,  which  extends  not  also  to  dealing  in 
other  ways,  as  by  sale  and  delivery  of  goods?  Shall  necessary 
supplies  for  her  maintenance  not  touch  the  estate,  and  yet  money 
jRirnished  to  squander  away  at  play,  be  a  charge  on  it,  if  fortified 
by  a  scrap  of  writing  ?  No  such  distinction  can  be  taken  upon 
any  conceivable  principle.  But  one  of  the  earlier  cases,  Kenge 
V.  Delavaly{c)  mates  no  mention  of  such  a  distinction,  for  there 
being  indebted  generally,  is  all  that  is  stated  as  grounding  the 
claim ;  and  in  LiUia  v.  Airey,{d)  the  party  who  nad  furnished 
necessary  supplies  to  the  wife,  was  held  entitled  to  recover  to  the 
extent  of  her  separate  maintenance.  She  had,,  it  is  true,  given  a 
bond,  but  only  for  60Z. ;  the  court,  however,,  held  the  creditor 
entitled  to  a  larger  sum,  the  separate  maintenance  exceeding  the 
amount  of  the  bond. 

But  the  present  is  by  no  means  a  case  of  mere  general  charge. 
If  it  were,  I  have  no  doubt  that  the  claim  would  well  lie;  but 
there  are  written  promises.  I  hold  a  retainer  in  writing  to  im- 
ply a  promise  to  pay  whatever  shall  be  reasonably  and  lawfully 
demanded  by  the  solicitor  or  attorney^  acting  under  that  retainer.. 

(a)  3  Xad.  79.  (e)  1  Vem  326. 

(J)  Ibid.  387.  (d)  1  Vea  jun.  27T. 
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So,  if  there  be  no  formal  retainer,  but  only  a  written  acknowl- 
edgment or  adoption  of  the  professional  conduct,  or  in- 
[*226]  structions  in  writing  to  proceed  further,  the  party  *who 
gives  such  written  instructions,  in  effect  promises  to  pay 
whatever  may  lawfiilly  become  due  to  one  acting  in  obedience 
to  them,  that  is,  to  pay  the  costs  which  shall  be  taxed.  The  pres- 
ent case  is,  in  almost  tne  whole,  if  not  the  whole  of  it,  coverea  by 
such  written  authority,  although  such  written  authority  was  not 
necessary  to  bind  Mrs.  Barlee's  separate  estate.  I  am  of  opinion, 
therefore,  that  the  decree  of  his  Honor  ordering  the  solicitor's 
bill  to  be  taxed  is  well  founded. 

Nothing  could  more  effectually  defeat  the  very  purpose  of 
such  settlements,  than  denying  power  to  the  wife  thus  to  charge 
Jier  estate.  She  is  meant  to  be  protected  by  the  separate  pro- 
visions from  all  oppressions  and  circumvention,  and  to  be  made 
independent  of  her  husband  as  well  as  of  all  others.  If  she  can- 
not obtain  professional  aid,  and  that  with  the  fecility  which 
other  parties  find  in  obtaining  it,  she  is  not  on  equal  terms  with 
them.  If  the  husband  or  the  trustees  can  hold  her  at  arm's 
length,  and  refuse  her  the  proceeds  of  the  fund  held  by  them  for 
her  use,  and  if  they  can  by  a  verbal  retainer  engage  a  solicitor, 
while  she  can  only  obtain  such  help  by  executing  a  mortgage  or 
by  granting  boncfe  or  notes,  she  is  not  on  the  same  footing  with 
them.  I  hold,  therefore,  that  so  far  from  a  solicitor's  or  attor- 
ney's bUl  being  less  entitled  to  favor  in  courts  of  equity  when 
sued  upon,  as  against  the  separate  estate  of  a  married  woman, 
the  argument  is  all  the  other  way. 

I  have  no  doubt-  at  all  on  any  part  of  this  case,  into  which  I 
have  only  gone  at  large  from  its  alleged  novelty,  and  its  impor- 
tance in  principle ;  and  I  ajflSrm  the  decree  with  costs. 


[*227] 


♦BiRKETT  V.  Hibbert. 


1834:  11th  and  24th  February. 

Where  a  husband  has  married  a  ward  without  the  consent  of  the  court,  the  ward's 
interest,  and  that  alone,  is  to  bo  consulted  in  framing  the  settlement ;  unless  the 
subordinate  purpose  of  protection  against  the  husband  can  be  accomplished  with- 
out prejudice  to  the  ward. 

A  settlement  approved  by  the  Master,  where  no  power  of  appointment  in  default  of 
issue  was  given  to  the  wife,  but  the  property  was  given  over  to  her  next  of  kin, 
was  reformed  by  giving  to  the  wife  sudi  a  power  by  will  only,  with  provisions, 
that  the  property  upon  failure  of  children,  and  in  default  of  such  appointment, 
should  go  to  her  next  of  kin ;  and  in  the  event  of  her  surviving  her  husband  and 
having  no  children,  that  it  should  be  at  her  own  disposal ;  and  in  the  event  of  her 
marrying  a  second  time  and  having  children  of  the  first  marriage,  that  she  should 
have  a  power  of  appointing  to  each  child  of  the  second  marriage  a  sum  not.ex- 
^Deeding  that  given  to  each  child  of  the  first. 
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A  Petition  was  presented  by  Samuel  Jackson  Reid,  who  had 
been  committed  to  the  Fleet  for  marrying  a  ward  of  the  court^ 
praying  that  the  Master's  report,  by  wnich  he  had  approved  of  a 
settlement  to  be  made  on  the  wife,  might  not  be  connrmed. 

Mr.  Pepys^  for  the  petitioner,  stated  that  the  settlement  deprived 
the  wife  of  the  power  of  appointing,  by  will  or  otherwise,  in  de- 
feult  of  issue,  not  only  during  her  present  coverture,  but  during 
coverture  with  any  future  husband  with  whom  she  might  inter- 
marry. This  was  a  degree  of  severity  of  which  there  was  no  in- 
stance even  in  the  most  aggravated  cases,  and  the  present  was  by 
no  means  a  case  of  great  aggravation,  the  ward  having  very 
nearly  attained  her  majority  at  the  time  of  the  marriage,  and  the 
conduct  of  the  husband,  except  in  so  far  as  a  contempt  of  the 
court  had  undoubtedly  been  committed,  not  being  impeached. 
There  were  three  cases  which  showed  how  fer  this  court  had 
gone  imder  aggravated  circumstances,  and  in  none  of  them  had 
Sie  husband  been  deprived  of  all  possibility,  as  the  petitioner 
Reid  had  been  in  the  present  case,  of  deriving  any  benefit  from 
the  property  of  his  wife.  In  Baihurst  v.  Mu'rray^{a) 
where  tne  ward  had  been  inveigled  at  the  *early  age  of  [*228] 
sixteen,  into  performing  the  ceremony  of  marriage, 
which  was  afterwards  regularly  solemnized  by  order  of  the  court, 
with  a  person  of  low  condition,  Lord  Eldon  said,  "  there  could 
not  be  much  expectation  of  happiness  where  the  husband  had 
nothing,  and  the  wife  had  the  wnole  control  over  the  property. 
The  husband  ought  to  have  some  income  during  the  coverture ; 
and  she  ought  to  have  the  power  of  increasing  that  by  her  will." 
And  accormngly  his  Lordsnip  directed  that  the  husband  should 
have  150?.  a  year  during  the  coverture,  with  a  power  to  her  by 
her  will  to  increase  his  annuity  to  800Z.  In  Pearce  v.  Oratch- 
fieldy{a)  where  the  husband  was  prosecuted  with  others,  and  con- 
victed for  a  conspiracy  in  procuring  the  marri^,  he- was  never- 
theless allowed  by  the  settlement  to  compound  for  all  his  inter- 
est in  his  wife's  fortune  in  consideration  oi  the  sum  of  2,000t  In 
Millet  V.  Rowse^fp)  a  case  of  a  most  aggravated  description,  where 
the  husband  had  obtained  a  license  upon  a  false  oath  that  the 
ward,  who  was  in  her  fifteenth  year,  was  of  age,  and  was  after* 
wards,  by  order  of  the  court,  indicted  and  convicted,  and  under- 
went the  punishment  of  the  pillory  and  imprisonment,  the  court 
did  not,  even  under  those  flagrant  circumstances,  upon  directing 
a  settlement,  deprive  the  wife  of  the  power,  in  case  she  died  with- 
out children  in  the  lifetime  of  her  husband,  of  making  an  ap- 
pointment to  him  by  will.    As  it  appeared,  therefore,  t£at  ev^a 


s 


a)  8  Ves.  14.  <c)  7  V«L  419. 

S)  16  Vea.  48. 
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in  the  worst  cases  the  court  had  not  depriv^  the  wife  of  all 

Sower  over  her  own  property,  and  the  husband  of  all  chance  of 
eriving  any  benefit  from  it ;  but,  on  the  contrary,  had  acted 
with  a  view  to  the  interest  and  future  happiness  of  the  wife,  by 
leaving  open  to  the  husband  an  opportunity  of  redeem- 
[*229]  ing  himself  by  good  conduct,  there  could  be  no  *doubt 
that,  in  the  present  case,  where  the  circumstances  were 
by  no  means  of  an  aggravated  description,  the  Master  had  mis- 
carried in  approving  a  settlement  of  such  unexampled  severity, 
as  it  regardea  the  interests  both  of  the  husband  and  the  wife. 

Mr.  Richards^  who  appeared  for  the  father  of  the  young  lady, 
said  the  husband,  at  the  time  the  marriage  was  concerted  between 
him  and  his  father,  was  a  clerk  in  a  solicitor's  office,  entirely 
without  property  or  expectations ;  and  he  contended  that,  un- 
der all  tne  circumstances,  the  conclusion  to  which  the  Master 
had  come  was  right,  and  that  there  were  strong  reasons  for  ap- 
proving such  a  settlement  as  excluded  the  husband  from  taking 
any  interest  in  the  property  of  his  wife. 

Mr.  Pepys^  in  reply. 

Febnmry  2^ih, — The  Lord  Chancellor  said,  it  had  been 
stated  on  the  part  of  the  husband,  that  this  was  a  case  unattended 
by  any  aggravated  circumstances ;  but  to  that  observation  he 
could  not  accede.  It  was  a  case  of  verv  considerable  aggrava- 
tion ;  and,  when  the  conduct  both  of  the  husband  and  of  his 
family  was  regarded,  the  strongest  disposition  naturally  arose  to 
save  the  property  of  the  young  lady  from  falling  into  their  hqpds. 
As  far,  therefore,  as  the  principle  upon  which  alone  the  court 
could  act,  in  cases  of  this  description,  would  permit,  and  as  fiir  as 
precedents  had  gone,  it  would  be  proper  to  give  such  protection. 
JBut  the  settlement  approved  by  the  Master  reduced  the  wife  to 
the  situation  of  a  mere  tenant  for  life,  and  deprived  her  of  all 
power  of  appointing  any  part  of  her  propertv  to  her  husband  or 
any  other  person.  For  the  purpose  of  precluding  the  husband 
from  ever  benefitting  by  her  property  in  any  conceivable 
[*230]  *event,  the  settlement  deprived  her  of  all  power  to 
benefit  any  one  of  her  relations  should  her  issue  fail, 
although  she  had  illegitimate  brothers  and  sisters,  who  were  ex- 
cluded, while  her  next  of  kin,  who,  being  unascertained  persons, 
were  in  eflfect  strangers  to  her,  were  made  wholly  independent 
of  her  bounty.  None  of  the  cases,  even  where  the  conduct  ot 
the  husband  had  been  of  the  worst  description^  furnished  any 
precedent  for  such  a  settlement  as  this. 

Not  only  was  the  present  husband  excluded  by  this  settlement 
from  all  benefit,  but  any  ftiture  husband ;  nay  mc^-e,  if  the  pres- 
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TOt  husband  died  to-day,  and  there  were  no  issue  of  the  marriage, 
the  wife  had  no  power  whatever  over  her  property,  though  Sie 
reason  for  the  restraint  would  then  have  ceased.  The  Master 
appeared  to  have  proceeded  upon  an  entire  mistake  of  the  pro- 
vince and  duty  of  t*his  court  in  dealing  with  the  property  of  the 
ward.  The  ward's  interest  was  to  be  <Jonsultea  in  the  settle- 
ment, and  that  alone,  unless  the  other  and  subordinate  purpose 
of  protection  against  the  husband  could  be  accomplished  without 
any  prejudice  to  the  ward.  Where  her  interest  would  suffer,  the 
punishment  of  the  husband,  or  the  restraining  the  husband  from 
reaping  any  advantage,  was  not  to  be  regamed  in  settling  the 
wire's  estate.  Whatever  tended  most  to  her  advantage  must  be 
pursued,  though  it  tended  eventually  to  benefit  the  principal 
wrong  doer. 

The  settlement  upon  the  children  of  the  marriage  might  stand, 
but  with  a  power  of  appointment  to  her,  in  default  of  issue  of 
this  first  nmrrlage ;  such  power  to  be  exercised  bv  will  only,  so 
that  she  might  not  be  induced  to  execute  any  other  instrument 
in  her  husband's  favor.  In  case  of  her  death  without  issue,  and 
her  not  making  any  will^  then  the  property  should  go 
*to  her  next  of  Irin.  In  case  of  her  husoand  predeceas-  [*281] 
ing  her,  and  there  being  no  issue  of  the  mamage,  then 
she  might  make  whatever  disposition  of  the  property  she  pleased. 
But  in  case  of  her  marrying  a  second  time,  having  issue  of  the 
first  marriage,  his  Lordship  thought  she  ought  to  have  the  power 
mven  by  the  settlement  in  Bathurstjv.  Murray ^{a)  which  Lord 
Eldon  very  carefiiUy  considered ;  namely,  a  power  to  give  each 
child  of  the  second  marriage  a  sum  not  exceeding  that  which 
each  child  of  the  first  marriage  had.  The  costs  of  this  petition 
must  be  borne  by  the  husband. 

(a)  8  Tea  t4. 


*BUTLER  V.  BUSHNELL.  [*282] 

Bolls. — 1834:  20tli  January. 

A  testator  bequeathed  part  of  the  residue  of  his  property  to  trustees,  m  trust  for  his 
daughters  during  their  lives,  and  after  their  respective  deceases,  for  their  children, 
and  in  case  there  shouki  be  no  children  of  his  daughters  respectively,  in  trust  for 
such  person  or  persons  as  should  happen  to  be  his  next  of  kin  according  to  the 
Statute  of  Distributions :  Held,  that  upon  the  death  of  a  daughter,  who  survived 
the  testator,  without  issue,  her  share  went  to  the  persons  who  were  the  testator's 
next  of  kin  at  her  death. 

John  Butler,  by  his  will,  dated  the  19th  of  June,  1816,  be- 

Jueathed  his  residuary  personal  estate  to  Henry  Dibbin  and  John 
►ushnell,  whom  he  appointed  his  executors,  upon  trust  to  invest 

Vol.  m.  11 
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the  same  in  govermnent  or  real  securities  and  out  of  the  divjl- 
dends  and  interest  thereof  to  pay  to  each  of  his  daughters,  Han- 
nah, Maria  and  Caroline,  the  yearly  sum  of  50t,  so  long  as  they 
should  respectively  reside  and  Uve  ¥Hlth  their  mother,  and  remain 
unmarried ;  and  in  case  they,  or  either  of  them,  should  not  so 
reside  with  their  mothei;,  then  the  yearly  sum  of  lOOZ.  each ;  and 
as  to  the  rest  and  residue  of  such  (uvidends  and  interest,  in  trust 
to  pay  the  same  to  his  wife,  Hannah  Butler,  during  her  natural 
life,  or  during  such  time  as  she  should  continue  a  widow,  to  be 
by  her  applied  for  the  maintenance  of  herself,  and  the  mainten- 
ance and  education  of  his  son,  John  Butler,  and  his  daughterS| 
Hannah,  Maria  and  Caroline ;  but  in  the  event  of  the  marriage 
of  his  wife  after  His  decease,  in  trust  out  of  the  dividends  and  in- 
terest, to  pay  her  an  annuity  of  201.  by  half-yearly  payments; 
and  after  the  decease,  or  after  such  marriage,  and  during  the  re- 
mainder of  the  life  of  his  wife,  in  trust  for  ms  son,  John  Butler, 
and  his  daughter  Sarah,  the  wife  of  the  defendant  Bushnell,  and 
his  daughters,  Hannah,  Maria  and  Caroline,  in  equal  shares  and 
proportions,  except  as  to  the  share  of  his  daughter  Sarah  Bush- 
nell, whose  share  ne  directed  should  be  less  by  the  sum  of  3,000i 
than  the  share  of  either  of  his  other  daughters,  having  given  her 
that  sum  on  her  marriage ;  and  as  to  the  share  of  his  son,  John 
Butler,  in  trust  to  pay  the  interest  and  dividends  for  his 
[*238]  maintenance  till  *he  should  attain  the  age  of  twenty-one, 
and,  on  his  attaining  twenty-one,  to  transfer  the  same  to 
his  son  to  his  own  use ;  and  as  to  the  respective  shares  of  his 
daughters,  to  pay  the  interest  to  them  re^ectivcly  during  their 
or  her  lives  or  life,  to  their  separate  use,  and  after  their  respect- 
ive deceases,  in  trust  for  the  benefit  of  their  children  as  therein 
mentioned;  and  in  case  there  should  be  no  child  or  children  ol 
his  daughters  respectively,  or  if  such  child  or  children,  being  a 
daughter  or  daughters,  snould  die  under  the  age  of  twenty-one 
without  being  married,  or,  being  a  son  or  sons,  should  die  under 
the  age  of  twenty-one  years,  then  in  trust  for  such  person  or  per- 
sons who  should  happen  to  be  his  (the  testator's)  next  of  kin,  ac- 
cording to  the  Statute  of  Distributions. 

The  testator  died  leaving  the  five  children  named  in  his  will. 

The  bill  was  filed  for  the  administration  of  the  testator's  estate 
by  Maria  Butler,  and  Caroline  Butler,  an  infant,  by  Maria  But- 
ler, her  sister  and  next  friend,  against  John  Bushnell,  the  survi- 
ving executor,  the  widow,  and  tne  other  children  of  the  testator, 
and  other  parties  interested  under  the  will. 

The  usual  decree  was  taken  at  the  hearing,  and  before  the 
cause  came  on  to  be  heard  for  further  directions  on  the  Master's 
report,  Maria  Butler  died  without  having  been  married.  The 
suit  was  revived,  and,  by  the  minutes  as  they  were  submitted  to 
the  court  at  the  hearing  on  further  directions  in  the  revived  suit, 
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it  was  assumed  that  tlie  next  of  kin  at  the  testator's  death  were 
entitled  to  the  share  of  Maria  Bntler ;  but  the  Master  of  the  Rolls 
having  expressed  a  doubt  whether  the  next  of  kin  of  the 
testator,  at  the  death  of  Maria  *Butler,  might  not  be  en-     [*284] 
titled,  the  cause  was  directed  to  stand  over,  and  now 
came  on  to  be  argued  as  to  that  point. 

Mr.  OarraUj  for  the  plaintiff  Caroline  Butler,  submitted  that 
the  probable  intention  of  the  testator  was  that,  in  case  of  the. 
death  of  any  one  of  his  daughters  without  a  child,  her  share 
should  go  to  the  person  or  persons  who  might,  upon  the  happen- 
ing of  such  contingency,  be  his  next  of  kin.  That  construction 
was  more  obvious  and  natural  than  the  construction  contended 
:^r  by  those  who  were  interested  in  including  the  deceased 
daughter  in  the  class  of  next  of  kin  entitled  upon  her  decease ; 
and  it  had  been  followed  in  the  cases  of  Jones  v.  OoJbeckia)  and 
Bird  V.  Wood^(J>)  in  which  a  similar  question  was  raised. 

Mr.  Ghing  for  defendants  in  the  same  interest  with  the  plain- 
tiflp; 

Mr.  Wri^t^  for  John  Butler,  the  son,  and  the  administrator  of 
Maria  Butler,  contended  that  there  was  nothing  in  this  will  to 
show  that  the  testator  intended  any  other  persons  to  take  under 
tiie  ultimate  limitation,  than  those  persons  who  should  be  his 
next  of  kin  at  the  time  of  his  death ;  and  that  the  deceased 
daughter  being  one  of  such  next  of  kin,  could  not,  although  tak- 
ing also  a  partial  interest  as  tenant  for  life,  be  exclude  from  the 
interest  to  which  she  was  entitled  in  that  character.  HoUoway  y. 
HoUoway^{c)  Doe  dem.  Oamer  v.  Law8on^(d)  Elmsley  v.  Yovxig,{e) 

*Thk  Master  op  the  Bolls:— In  this  case  the  [*236] 
testator  gives  to  his  daughter  Maria  Butler  a  certain 
portion  of  his  residuary  property,  subject  to  the  life  interest  of 
nis  widow,  for  her  life,  and  after  her  decease  for  her  children ; 
and  he  directs  that,  in  case  she  should  die  without  children,  then 
the  share  of  the  property  given  to  her  should  go  to  such  person 
or  persons  as  should  happen  to  be  his  next  of  kin;  and  the 
question  is,  who  are  entitled  to  take  under  that  gift.  The  par- 
ties had  assumed  that  the  next  of  kin  here  intended  were  neces- 
sarily the  next  of  kin  at  the  death  of  the  testator,  but  it  appeared 
to  me  very  doubtful  whether  the  construction  thus  assumed  was 
the  right  one,  and  I  called  the  attention  of  counsel  to  that  point, 
that  it  might  be  argued  before  me. 

(a)  8  Ves.  38.  (d)  3  East^  218. 

(6)  2  Sim.  A  Stu.  400.  (c)  2  Mylyne  &  Keen,  82. 

(c)  6  Vefl.  399. 
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In  the  case  of  ElTmley  v.  Young ^  which  was  recently  before 
the  court,  I  took  occasion  to  examine  very  fully  all  the  authori- 
ties on  this  point,  and  I  then  referred  to  the  case  of  Briden  v. 
Hewleii^ia)  which  in  the  language  used  by  the  testatorresemblesthe 
present  case.  One  of  the  propositions  thon  laid  down  by  me  was^ 
that  where  a  testator  gives  property  over  to  his  next  oi  kin,  after 
the  death  of  a  tenant  for  life  without  issue,  the  court  must  look 
at  the  whole  will  to  ascertain  who  are  the  next  of  kin  intended 
by  the  testator  to  take.  In  Elmsley  v.  Youmg^  tihe  ultimate  limi- 
tation was  made  expressly  to  those  persons  who  should  be  the 
settler's  next  of  kin  at  his  death,  so  that  there  could  be  no  ques- 
tion that  the  tenant  for  life  who  answered  that  description  was 
entitled.  In  Briden  v.  Hewlett^  there  was  no  express  designa- 
tion of  the  next  of  kin  at  the  death  of  the  testator,  but, 
[*236]  the  gift  was  to  the  testator's  widow  *for  her  life,  with 
remainder  as  she  should  appoint,  and  in  de&ult  of  ap- 
pointment, to  such  person  or  persons  as  would  be  entitled  by 
virtue  of  the  Statute  of  Distributions ;  tmd  I  was  of  opinion,  loot- 
ing to  the  intention  of  the  testator,  to  be  collected  firomthe  whole 
wul,  that  the  testator  meant  his  next  of  kin  living  at  the  death 
of  the  tenant  for  life. 

Where  a  testator  gives  property  to  a  person  for  life  with  re- 
mainder to  his  children,  and  if  he  shoula  die  without  children, 
then  over  to  his  next  of  kin,  it  is  not  a  probable  intention  that 
he  should  mean  to  include,  as  one  of  his  next  of  kin,  the  person 
upon  whose  death  without  issue  he  has  expressly  directed  that 
the  property  should  go  over.  In  looking  to  the  cases,  it  appears 
to  me  that  the  court  always  considers  whether  the  words  of  limi- 
tation are  words  of  present  intention,  so  that  they  are  intended 
to  take  effect  as  soon  as  the  testator's  next  of  kin,  living  at  hi& 
death,  are  ascertained ;  or  whether  thej^  import  a  future  period, 
and  are  referable  to  the  event  upon  which  the  gift  over  is  to  take 
effect.  The  words  "  such  persons  as  shall  happen  to  be  my  next 
of  kin,"  or  "  such  persons  as  shall,  or  should  be  my  next  of 
kin,"  indicate  an  intention  to  confine  the  gift  to  such  persons  as 
shall  answer  the  description  of  the  testator's  next  of  kin  at  the 
death  of  the  tenant  for  life.  I  am  of  opinion,  therefore,  in  this 
case,  that  it  was  the  intention  of  the  testator  that  the  share  of 
Maria  Butler  should,  upon  her  death  without  issue,  vest  in  such 
persons  as  should  then  oe  his  next  of  kin. 

(a)  2  Mylne  k  Keen,  90. 
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*Rat  V.  Adams.  [*237] 

W34:  3dFebraai7. 

Where  a  power  is  by  will  given  to  a  trustee,  which  he  neglects  to  execute,  the  ex- 
■ecution  of  the  trust  deyolves  upon  the  court ;  but  1^  in  the  events  which  happen, 
ihe  intended  trustee  dies  before  the  time  arrives  for  the  execution  of  the  trust,  and 
the  trust  therefore  taiia,  the  testator  is  to  be  considered  as  having  so  far  died 
intestate. 

The  residuary  clause  of  the  will  of  John  Higginbotham, 
dated  the  16th  of  May,  1812,  was  in  the  following  words : — "As 
t©  all  the  rest,  xesidtie,  and  remainder  of  my  estate  and  effects 
whatsoever  and  wheresoever,  I  give,  devise  and  bequeath  ihe 
same,  and  every  part  thereof  unto  my  said  dear  wife,  Benjamin 
GrifBin  and  Robert  Hawkesley,  and  the  survivors  and  survivor 
of  them,  her,  his  and  their  heirs,  executors  and  administrators, 
Vipon  trust  with  respect  to  such  part  thereof  as  shall  not  at  the 
time  of  my  decease  consist  of  moneys  in  the  public  stocks  or 
funds  standing  in  my  nan^e,  with  all  convenient  speed  to  convert 
afid  turn  the  same  into  money,  and  lay  out  the  same  in  their 
names  in  the  purchase  of  3  per  cent,  consolidated  bank  annui- 
ties, for  the  intents  and  purposes  following;  that  is  to  say,  from 
the  dividends  and  produce  of  such  stocks  and  funds  as  shall 
stand  in  my  own  name,  and  from  the  dividends  and  produce  of 
the  8  per  cent  consolidated  bank  annuities  so  to  be  purchased 
as  aforesaid^  to  pay  unto  my  said  wife  and  her  assigns,  an 
annuity  or  clear  yearly  sum  of  lOOi.  of  lawful  current  money 
of  Great  Britain,  for  and  during  her  natural  life,  by  quarterly 
payments;  also  to  pay  unto  my  son,  John  Daniel  Higgin- 
botham, the  sum  of  2L  2$.  weekly,  on  Monday  in  each  week 
for  and  during  his  life,  but  into  his  own  hands  only,  and 
I  hereby  ratify  and  conJ&rm  all  acts  of  my  said  trustees  re- 
specting the  same;  also  to  pay  unto  my  brother  in  law,  John 
Lowe,  and  his  assigns,  an  annuity  or  clear  yearly  sum  of  501  of 
like  lawful  money  for  and  during  his  natural  life,  by 

Quarterly  payments,  and  upon  the  *decease  of  the  said  [*288] 
ohn  Lowe,  I  direct  the  stocks  and  funds  out  of  which 
the  annuity  was  made  payable  to  be  sold,  and  the  produce 
thereof  after  deducting  all  costs  and  expenses  attendmg  the 
same,  to  be  paid  unto  my  said  son,  John  Daniel  Hig^nbotham, 
in  such  way  ana  manner  as  she,  my  said  wife,  shall  think  proper 
or  direct ;  and  upon  the  decease  of  my  said  wife,  I  direct  that  the 
stocks  and  funds  out  of  which  her  said  annuity  was  made  paya- 
l)le  to  be  sold,  and  the  produce  tiiereo^  after  deducting  all  costs 
and  expenses  attending  the  same,  to  be  paid  and  equally  divided 
amongst  John  Smith,  Ann  Wise,  Sarah  Smith,  and  Elizabeth 
Smith ;  and  upon  the  decease  of  my  said  son,  John  Daniel  Hig- 
ginbotham, I  direct  the  stocks  and  funds  out  of  which  his  said 
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annuity  of  2Z.  25.  per  week  was  made  payable  to  be  sold,  and  tbe 
produce  thereof  after  deducting  all  costs  and  expenses  attending 
the  same,  to  be  paid  unto  my  said  wife,  not  doubting  but  she 
will  dispose  of  the  same  for  the  benefit  of  such  of  my  relations 
as  may  stand  iji  need.  In  case  the  residue  of  my  estate  shall  be 
more  than  sufficient  to  provide  for  payment  of  the  said  several 
respective  annuities,  then  I  give  the  surplus  residue  unto  my 
said  wife,  for  her  own  use  absolutely,  and  I  hereby  nominate 
and  appoint  my  said  wife,  the  said  Benjamin  Griffin  and  Eobert 
Hawkesley,  joint  executors  of  this  my  will." 

The  testator  died  soon  after  the  date  of  his  will,  leaving  Lydia 
Higginbotham,  his  widow,  and  John  Daniel  Higginbotham,  his 
only  son,  surviving  him. 

The  will  was  proved  by  the  executors,  named  therein,  who 
appropriated,  out  of  the  residue  of  the  testator's  estate,  a  sum  of 
3,640*.  8  per  cent,  consolidated  bank  annuities  for  thepayment 
of  the  weekly  sum  of  2Z.  25.  to  John  Daniel  Higginbo- 
[*239]  tham ;  and  also  set  apart  other  *sums  of  stock  for  the 
payment  of  the  annmties  to  the  testator's  widow,  and 
John  Lowe,  respectively. 

Lydia  Higginbotham  survived  her  co-executors,  and  the  sums 
of  stock  so  appropriated  were  standing  in  her  name  at  her  de- 
cease. She  died  in  the  year  1828,  in  the  lifetime  of  John  Daniel 
Higginbotham,  having  made  a  will,  dated  the  2d  of  October, 
1828,  to  the  following  effect :  "  I  give,  devise  and  bequeath  to 
my  executors  hereinafter  appointed,  all  my  ready  money,  securi- 
ties for  money,  debts  due  and  owing  to  me,  money  in  the  public 
stocks  or  funds,  and  all  and  singular  other  the  property,  oi  what 
nature  or  kind  soever  the  same  may  be,  of  which  1  may  die  pos- 
sessed, not  herein  by  me  specifically  bequeathed,  upon  trust  that 
my  executors  shall  and  do,  with  all  convenient  speed  aftier  my 
decease,  convert  into  money  all  such  part  of  my  estate  and  ef- 
fects which  shall  not  be  aJready  so  converted,  and  invest  the 
same  in  the  public  stocks  or  iunds,  or  otherwise  vnppn  govern- 
ment securities,  for  the  purpose  of  securing  and  paying  tne  sev- 
eral annuities  hereinafter  bequeathed;  and  provided  the  moneys 
which  may  be  already  invested  at  the  time  of  my  decease  should 
be  insufficient  for  that  purpose,  upon  trust,  in  the  first  place,  to 

Eay  and  allow  to  John  Daniel  Higginbotham,  the  son  of  my  late 
usband,  the  sum  of  21.  2s.  weekly  and  every  week  during  his 
natural  life,  to  be  paid  to  him  every  Monday,  iq  pursuance  of 
the  will  of  my  late  husband,  and  any  other  annuities  that  may 
be  then  payable  under  the  said  will,  and  upon  trust  to  pay  the 
several  annuities  following."  The  testatrix,  after  giving  several 
annuities,  proceeded  as  follows :  "  I  give  to  Jacob  Ilay  an  annu- 
ity or  clear  yearly  sum  of  80?.,  for  and  during  his  natural  life, 
to  commence  and  be  paid  from  the  time  ot   the  decease  of 


CASES  IN  CHANCERY.  240 

1834.— Ray  v.  Adama 

the  said  John  *Daniel  Hi^nbotham,  and  not  before ;  [*240] 
and  from  and  immediately  after  the  decease  of  the  said 
Jacob  Eay,  or  of  the  said  John  Daniel  Higginbotham,  should  he 
survive  mm,  I  give  the  principal  money  by  which  the  said  an- 
nuity of  30?.  shSl  or  might  have  been  produced,  to  all  the  chil- 
dren of  the  said  Jacob  Eay  by  his  late  wife.  I  give  and  be- 
queath to  my  nephews,  Joseph  Ray  and  John  Ray,  and  to  my 
nieces,  Elizabeth  Elliott  ana  Martha  Push,  the  sum  of  lOOi.  3 
per  cent,  consolidated  bank  annuities  each,  to  be  paid  to  them 
respectively  upon  the  decease  of  the  said  John  Daniel  Higgin- 
botham, or  to  such  of  them  as  shall  be  then  living;  and  as  to  all 
the  rest,  residue  and  remainder  of  my  estate  and  effects,  of  what 
nature  or  kind  soever  the  same  may  be,  I  give,  devise  and  be- 
queath the  same,  and  every  part  thereof,  to  my  sisters,  Ann 
Adams  and  Sarah  Adams,  my  nephew,  the  said  Jacob  Ray,  and 
my  friend,  John  Mackie  the  elder,  to  be  divided  between  them, 
in  equal  proportions,  share  and  share  alike,  for  their  own  use 
and  benent  absolutely."  And  the  testatrix  appointed  Jacob  Ray 
and  John  Mackie  her  executors,  who  proved  the  will. 

None  of  the  legatees  named  in  the  will  of  Lydia  Higginbotham 
were  relations  of  the  testator,  John  Higginbotham,  except  John 
Daniel  Higginbotham. 

John  Daniel  Higginbotham  died  in  May,  1880,  leaving  Wil- 
liam Woodbridge  ms  sole  next  of  kin,  and  next  of  kin  of  the 
testator ;  and  having  made  a  will,  by  which  he  appointed  John 
Clark  and  his  wife  Susanna  Higginbotham  his  executors. 

The  original  bill  was  filed  by  Jacob  Ray  and  John  Mackie, 
executors  and  residuary  legatees  of  Lydia  Higginbo- 
tham, against  Ann  Adams  and  Sarah  Adams,  *4ihe  two  [*241] 
other  residuary  legatees,  and  William  Woodbridge,  for 
the  purpose  of  having  the  rights  and  interests  of  the  parties  in 
the  sum  of  8,640Z.  8  per  cent,  bank  annuities,  which  had  been 
appropriated  for  the  payment  of  John  Daniel  Higginbotham's 
annuity,  declared  hj  the  court. 

William  Woodbridge,  the  next  of  kin  of  John  Daniel  Higgin- 
botham, and  of  the  testator,  John  Higginbotham,  died  intestate, 
and  his  wife  Catherine  Woodbridge  took  out  administration  to 
his  estate ;  and  as  it  appeared  that  William  Woodbridge,  the 
party  who  had  been  made  a  defendant  in  the  original  bill,  was 
only  a  person  of  the  same  name  with  the  next  of  kin,  a  supple- 
mental bill  was  filed,  in  which  Catharine  Woodbridge  was  made 
a  party. 

The  above  mentioned  facts  having  been  ascertained  by  the 
Master's  report,  the  only  question,  when  the  cause  came  on  for 
further  directions,  was  to  what  party  the  sum  of  3,640Z.  8  per 
cent,  consols,  which  had  been  appropriated  for  the  payment  of 
two  guineas  a  week  to  John  Daniel  Higginbotham,  belonged. 
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Mr.  Bickersteih  and  Mr.  Tounge,  for'tiie  peraonal  represenfear 
ti ves  of  LydiA  Higginbotham,  who  were  also  two  of  her  reaidaaiy 
legatees : — The  testator  directs  the  stock  out  of  which  the  suni 
of  two  guineas  a  week  was  made  payable,  to  be  sold  ujxm  the 
decease  of  his  son,  and  the  produce  to  be  paid  to  his  wife,  not 
doubting  that  she  would  dispose  of  it  for  the  benefit  of  such  of 
his  relations  as  might  stand  in  need.  He  seems  not  to  have  con- 
templated, and  at  any  rate  has  made  no  provision  for  the  contin- 
eency  of  the  death  of  his  widow  before  his  son.  By 
[*242]  tnat  event  it  *became  impossible  to  execute  the  trust 
reposed  in  the  discretion  of  the  widow,  and  the  te^ator 
has,  therefore,  died  intestate  as  to  the  capital  sum  of  stock  out 
of  which  the  annuity  to  the  son  was  payable.  The  estate  of  die 
widow  is.  consequently  entitled  to  one  tnird  part  of  the  8,640t  3 
per  cent,  consols. 

Mr.  Tinney  and  Mr.  China^  for  the  executors  of  John  Daniel 
Hi^nbotham,  the  son : — The  testator  gives  to  his  wife  ^e  pro- 
duce of  the  fiind  set  apart  for  securing  l£e  annuity  to  his  son,  not 
doubting  that  she  would  dispose  of  the  same  for  the  benefit  of 
such  of  his  relations  as  mignt  stand  in  need.  This  is  a  trust 
coupled  with  a  power,  to  be  executed  at  the  discretion  of  the 
wid^w ;  and  as  the  widow  did  not  live  to  exercise  that  discre- 
tion, the  execution  of  the  trust  devolves  upon  the  court 

The  only  question  is,  who  are  the  relations  to  whom  the  fund 
is  to  be  distributed ;  and  the  court  has,  in  similar  cases,  decided 
that  the  next  of  kin  of  the  testator  Kving  at  the  death  of  the  per- 
son failing  to  execute  the  power  are  entitled :  Harding  v.  Qb/n,{a) 
lyOyly  v.  Attorney- Generaly{b)  Oruwys  v.  Ool7nanj{c)  Cole  v. 
Wade.{d)  In  Cole  v.  Wade  the  court  executed  the  trust  in  &vor 
of  the  next  of  kin  at  the  death  of  the  testator ;  a  circumstance 
which,  even  if  it  essentially  distinguished  that  case  fix)m  the 
other  cases  cited,  would  not  affect  the  title  of  John  Daniel  Hig- 
ginbotham ;  but  the  difference  is  only  apparent,  and  arose  froSi 
3ie  testator's  executors  having  been  the  parties  named  to  execute 
the  trusts,  and  from  there  being  no  preceding  life  estate 
[*243]     *to  require  a  postponement  of  the  period  of  distribution. 

Mr.  Wahefieldy  for  the  representative  of  the  next  of  kin  at  the 
death  of  John  Daniel  Higgmbotham :— It  is  clear  that  it  was  not 
the  intention  of  the  testator  that  the  wife  should  exercise  the  dis- 
cretion vested  in  her  tiU  the  death  of  the  son.  By  her  death, 
therefore,  in  the  lifetime  of  the  son,  the  power  was  gone ;  and 
the  next  of  kin,  living  at  the  death  of  John  Daniel  Higginbotham, 

(a)  1  Atk.  469.  (c)  9  Vea.  319. 

(6)  4  Via.  Ab.  486.  jO.  16.  (d)  16  Vos,  27. 
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were  entitled ;  for  it  could  never  have  been  the  intention  of  the 
testator  that  his  only  son,  or  his  widow  and  son,  should  answer 
the  character  of  "  relations"  among  whom  the  gift  was  to  be  dis- 
tributed by  his  widow  on  the  death  of  his  son. 

Mr.  Pemherton  and  Mr.  BeOielL,  for  Ann  Adams  and  Sarah 
Adams,  two  of  the  residuary  l^atees  of  the  widow : — ^If  the 
widow  had  survived  the  son,  it  would  have  been  difl&cult  to  say 
whether  the  testator  intended  that  she  should  enjoy  the  fund  for 
her  life,  or  whether  she  was  to  make  immediate  distribution  of 
it  But  it  is  clear  that  she  could  not  make  any  appointment  in 
the  lifetime  of  the  son ;  and,  therefore,  as  the  opportunity  to  exe- 
cute the  trust  never  arose,  it  is  the  same  thing  as  if  the  trust  had 
never  been  created.  The  property  in  question  is,  therefore,  un- 
disposed of,  and  one-third  of  it  will  go  to  the  representatives  of 
the  widow. 

The  Master  op  the  Rolls  : — 'WTiere  a  trustee  has  a  power 
of  disposition  which  he  neglects  to  execute,  the  execution  of  the 
trust  devolves  on  the  court;  but  the  question  in  this 
case  is,  whether,  *in  the  events  which  have  happened,  [*244] 
the  trust  and  power  intended  for  the  widow  ever  vested 
in  her.  The  plain  intention  of  the  testator  was  that,  after  the 
death  of  his  son,  his  widow  should  dispose  of  the  property  to 
such  of  his  relations  as  then  stood  most  in  need  of  it ;  but,  the 
widow  dying  in  the  lifetime  of  the  son,  the  trust  intended  never 
vested  in  her,  but  entirely  iailed.  The  testator  has  in  fact,  there- 
fore, made  no  eflFectual  disposition  of  the  property  after  the  death 
of  his  son ;  and  he  is  to  be  considered  as  having  in  that  respect 
died  intestate,  and  the  fund  must  be  divided  according  to  tl^e 
Statute  of  Distributions,  namely,  one-third  to  the  representatives 
of  the  widow,  and  two-thirds  to  the  representatives  of  the  son. 


♦Grant  v.  Yea.— In  the  Matter  of  Yea,  and  in    [*245] 
THE  Matter  of  the  Act  for  the  Abolition  of 
Fines  and  Kecoveries. 

1634:  26th  May. 

Order  made  by  the  Lord  Chancellor  u  protector  under  the  3  ft  4  W.  IV,  a  '74,  to  en- 
able a  quasi  tenant  in  tjill  in  remainder  of  a  8iun  of  stock,  of  which  the  tenant  for 
life  was  a  lunatic,  to  dispose  of  the  Aind. 

The  lunatic  was  tenant  for  life,  and' the  petitioner,  his  eldest 
son,  was  quusi  tenant  in  tail  in  remainder  of  a  sum  of  l,231i.  8  per 
cent,  consols,  being  the  produce  of  certain  lands  which  had  been 
sold  under  an  order  of  wie  court  in  a  cause,  and  which  sum  was 
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tail  to  dispose  for  an  estate  in  fee  simple  or  for  any  less  estate, 
of  tlie  lands  entailed,  as  against  all  persons  having  more  remote 
interests,  this  tenant  in  tail,  but  for  his  lunacy,  would  be  com- 
petent to  grant  the  proposed  lease  so  as  to  bind  the  remainder- 
man. Under  the  law  as  it  now  stands,  therefore,  a  tenant  in 
tail  in  possession  may  grant  valid  leases  for  any  term ;  and  then, 
construing  the  twenty-fourth  section  of  the  former  act  prospect- 
ively and  with  reference  to  the  present  powers  of  a  tenant  in  tail 
in  possession,  the  Lord  Chancellor  may  authorize  the  committee 
to  make  this  lease,  because  such  lease  will  now  be  "according  to 
the  interest"  of  the  lunatic  in  his  estate. 

The  Lord  Chaxcellor  was  clearly  of  opinion,  that  the  act  3 
&  4  "W.  IV,  c.  74,  did  not  empower  his  Lordship  to  permit  the 
committee  to  make  any  lease  which  the  Lord  Chancellor,  on  be- 
half of  the  lunatic  tenant  in  tail,  could  not  have  authorized  prior 
to  the  passing  of  that  act  To  make  such  an  order  as  was 
prayed,  would  in  fiict  be  to  enable  the  committee  to  bar  the 
estate  tail  pro  tanlo,  which  his  Lordship "  considered  not  to  be 
within  the  intent  of  the  act;  and  his  Lordship  added  that,  in  his 
opinion,  the  object  could  only  be  accomplished  by  means  of  a 
private  act  of  Parliament,  if  tne  parties  thought  it  worth  while 
to  go  to  that  expense. 


[*249] 


*In  the  Matter  of  Smythe. 


1834:  26thMarck. 

Order  made  for  payment  out  of  court  of  a  sum  of  stock,  of  whicli  the  petitioner  was 
qucbsi  tenant  in  tail  in  possession  under  a  settlement,  on  his  producing  the  deed 
enrolled,  or  an  affidavit  of  the  enrolment  of  the  deed,  whereby,  in  pursuance  oi 
the  provisions  of  the  3  &  4  W.  IV,  c.  74,  s.  "71,  he  had  barred  the  estate  tail,  and 
remainders  over  in  the  stock  in  question. 

In  this  case  the  petitioner  had  become  entitled,  on  the  death 
of  the  lunatic,  his  brother,  to  a  sum  of  stock  which  was  standirfg 
in  the  name  of  the  Accountant-Greneral,  and  subject  to  be  in- 
vested in  the  purchase  of  land  to  be  held  upon  trusts  under  which 
he  would  be  tenant  in  tail  in  possession.  The  stock  was  the 
produce  of  a  small  portion  of  land  which  formed  part  of  an  es- 
tate comprised  in  a  settlement,  and  which  had  been  sold  to  cer- 
tain road  trustees,  and  the  money  paid  into  court  under  the  au- 
thority of  a  local  act  of  Parliament  For  the  purpose  of  barring 
the  estate  tail  and  the  remainders  over  in  the  land  to  be  pur- 
chased with  the  stock,  the  petitioner,  in  pursuance  of  the  provi- 
sions of  the  Fine  and  Recoveries  Act  (3  &  4  W.  IV,  c.  74,  s.  71), 
had  executed  the  necessary  deed  of  assignment,  disposing  of  the 
stock  to  a  trustee  for  himself,  and  the  assignment  had  been  duly 
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enrolled.  The  present  application  was,  that  the  produce  of  the 
stock  might  be  paid  to  the  administrator  of  the  deceased  lunatic, 
towards  safcsfaction  of  a  sum  which  was  due  from  the  petitioner 
to  the  lunatic's  estate. 

An  order  was  directed  to  be  drawn  up  accordingly,  upon  pro- 
duction of  the  deed  enrolled,  or  an  affidavit  of  the  fict  of  the 
enrolment. 

Mr.  Lynch,  for  the  petition. 


*Ik  the  Matteb  of  Blewtpt,  [*250 

1834:  26th  March. 

The  3  A  4  W.  IV,  c.  74,  does  not  authorize  the  Lord  Chancellor,  when  the  tenant 
in  tail  in  possession  ia  in  a  state  of  hopeless  lunacy,  to  consent  to  the  first  tenant 
in  tail  in  remainder,  barring  the  sabsequent  limitations,  eren  for  the  pnrpose  of 
preventing  the  settled  estate  fh>m  going  over  to  oollatend  ielatiQii& 

The  petition  stated  that,  under  the  will  of  the  petitioner's 
grandfatner,  John  Blewitt,  the  Llantamam  Abbey  Estate  was 
settled  upon  the  first  and  other  sons  of  the  testator's  son,  Edward 
Blewitt,  m  tail  male,  with  remainder  to  his  daughters  in  tail  gen- 
eral, with  remainder  over  to  collateral  relations ;  that  the  eldest 
son  of  Edward  Blewitt,  who  was  now  tenant  in  tail  in  possession 
of  the  settled  estate,  and  was  a  bachelor  of  the  age  of  thirty -six, 
had  been  for  many  years  past  in  a  state  of  hopeless  lunacy ;  that 
the  petitioner,  who  was  married  but  had  no  issue,  was  the  second 
son  of  Eclward  Blewitt  and  next  tenant  in  tail  in  remainder  of 
the  settled  estate ;  that  a  third  son,  Edmund,  had  died,  leaving 
an  infant  daughter ;  and  that  the  only  daughter  of  the  said  Ed- 
ward Blewitt  was  the  petitioner's  sister,  Frances  Mary  Ann  Ble- 
witt, who  was  then  unmarried.  The  petition  then  stated  that  if 
the  petitioner  and  his  said  sister  shoidd  die  in  the  lifetime  of  the 
lunatic,  without  issue  and  without  having  barred  the  estate  tail 
limited  to  them  under  the  will  of  their  grandfather,  the  Llantar- 
nam  Abbey  Estate  would  go  over  to  the  lunatic's  collateral  rela- 
tions, to  the  exclusion  of  the  infant  daughter  of  his  deceased 
brother  Edmund.  The  petition  therefore  prayed  that  the  Lord 
Chancellor  would  consent  to  the  petitioner's  disposing  of  the  set- 
tled estate,  so  as  to  enable  him  to  acquire  an  estate  in  fee  simple 
therein,  saving  only  the  rights  of  persons  in  respect  of  estates 
prior  to  the  estate  tail  vested  in  the  petitioner. 

Mr.  Whitmarsh,  in  support  of  the  petition,  said  that  if  the 

Setitioner  and  his  sister  died  without  issue,  in  the 
lifetime  of  the  lunatic,  the  estate  would  go  over,  under    [*251] 
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the  subsequent  limitations,  to  very  distant  relations,  and  the 
daughter  of  the  lunations  deceasea  brother  would  lie  wholly 
excluded.  The  twenty-second  section  of  the  recent  roatute  (3  & 
4  W,  IV,  c.  74),  coupled  with  the  thirty-third  and  forty-eighth 
sections,  provided  only  in  terms  for  the  case  of  a  lunatic  who  w'as 
tenant  for  life  of  a  settled  estate ;  but  the  reason  for  calling  in  aid 
the  authority  of  the  Lord  Chancellor  as  protector  seemed  equally 
strong,  or  stronger,  where  the  lunatic  had  a  larger  interest ;  and 
perhaps,  therefore,  the  equity  of  the  statute  nught  be  extended 
to  such  a  case,  if  the  court  saw  upon  the  circumstances  disclosed 
a  sufficient  ground  for  the  exercise  of  its  discretionary  juris- 
diction. 

The  Lord  Chancellor  refused  to  make  any  order,  observing 
that,  according  to  the  inclination  of  his  opinion,  the  act  of  Par- 
liament did  not  give  him  any  authority  to  interpose  in  such  a 
case ;  but  even  assuming  that  he  possessed  sucn  authority,  he 
did  not  think  that  any  sufficient  ground  had  been  stated  in  the 
petition,  to  induce  him  to  exercise  a  discretionary  jurisdiction  in 
the  present  instance. 

1835 :  March. — Another  petition,  stating  the  circumstances  of 
the  case  somewhat  more  fully,  was  afterwards  presented  by  the 
same  party,  and  for  a  similar  object,  to  Lord  Unanc^Uor  tynd- 
hurst.  His  Lordship  thought  that  he  had  no  jurisdiction,  and 
declined  to  make  any  order. 

The  petition  was  thereupon  withdrawn. 


[*252]  *Talbot  v.  The  Earl  of  Eadnor. 

Rolls. — 1834:  3l8t  January  and  4th  February. 

Upon  a  bill  filed  by  trustees  for  the  directions  of  the  court  in  execution  of  the  trusts 
of  a  will,  if  the  trustees  have  notice  of  any  doubt  as  to  the  title  of  the  testator  to  a 
part  of  the  estate  devised,  the  person  who  may  be  benefitted  by  that  doubt  is  prop- 
erly made  a  defendant  to  the  suit,  and  the  court  will  not  proceed  to  the  execution 
of  the  trusts  of  the  will  until  that  doubt  is  removed,  either  by  a  proceeding  at  law, 
or  by  such  other  course  of  inquiry  as  the  court  may  thmk  proper  to  direct . 

The  legatee  ©f  a  house,  held  by  the  testator  on  a  lease  at  a  reserved  rent  higher  than 
it  could  be  let  after  his  death,  cannot  reject  the  gift  of  the  lease  and  retain  an  an- 
nuity under  the  will,  but  must  take  the  benefit  cum  on&rt. 

The  bill  was  filed  by  the  trustees  under  the  will  of  Edward 
John  Chamberlayne,  for  the  establishment  of  the  testator's  will, 
and  for  the  administration  of  the  testator's  real  and  personal  es- 
tate under  the  direction  of  the  court. 

The  several  persons  interested  under  the  will  were  made  par- 
ties defendants,  and  a  person  of  the  name  of  Gowland  was  also 
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added  as  a  defendant.  Amongst  other  estates  devised  bjr  the 
will  was  a  certain  estate,  to  which  the  testator  had  been  entitled 
as  tenant  in  tail  under  the  will  of  his  grandfitther,  and  of  which 
he  had  suffered  a  recovery.  If  the  recovery  had  not  been  well 
suffered,  the  particular  estate  would  have  descended  to  the  de- 
fendant Gowland,  and  the  bill  alleged  that  the  validity  of  the  re- 
covery was  disputed  by  Gowland.  The  doubt  entertained  by 
the  trustees  as  to  the  recovery  was,  whether  the  testator  was  of 
age  at  the  time  it  was  suffered ;  but  the  evidence  in  the  cause  on 
the  part  of  the  defendants  interested  under  the  will,  clearly  re- 
moved all  doubt  upon  that  point.  After  the  bill  was  filed,  the 
defendant  Gowland  brought  an  action  of  ejectment  claiming  the 
particular  estate ;  and  now,  upon  the  hearing  of  the  cause,  Ques- 
tions were  raised  qb  to  the  propriety  of  the  defendant  Gowland 
being  made  a  party  to  the  suit,  and  as  to  the  decree  to  be  made 
in  the  cause.  The  defendant  Gowland,  in  his  answer,  disputed 
the  validity  of  the  recovery. 

*Mr.  Agar  and  Mr.  Abbot,  for  the  plaintiffs.  [*258] 

Mr.  Bickersteihj  for  the  defendant  Gowland,  stated  that  Gow- 
land did  not  dispute  the  validity,  or  resist  the  establishment  of 
the  wUl ;  but  that  he  claimed  by  a  title  paramount  to  the  will, 
and  had,  therefore,  a  right  to  proceed  in  his  action  of  ejectment. 
Claiming,  as  he  did,  by  a  title  paramount  to  the  will,  and  not  re- 
sisting the  decree  sought  by  this  bill,  Gowland  was  entitled  to  his 
costs  m  this  suit 

Mr.  Treshve,  Mr.  Pemherton,  Mr.  Temple,  Mr.  J.  Russell,  Mr. 
Hayier,  Mr.  Oirdlestone,  Jun.,  Mr.  Jemmett  and  Mr.  Benson,  for 
other  defendants. 

The  Master  of  the  Rolls  : — ^It  appears  to  me  that  the  de- 
fendant Gowland  was  properly  made  a  party  to  the  suit.  The 
trustees,  having  notice  of  tne  doubt  as  to  the  validity  of  the  re- 
covery, could  not  safely  proceed  in  th#  execution  of  the  trusts  of 
the  will  as  to  that  particular  estate,  until  that  doubt  was  re- 
moved ;  and  it  is  the  Axiij  of  the  court,  by  its  decree,  to  adopt 
such  course  for  the  protection  of  the  trustees  as  shall  have  the 
effect  of  removing  the  doubt,  before  it  proceeds  to  deal  with  the 
estate  as  a  part  of  the  subject  of  the  trust.  The  validity  of  the 
recovery  being  merely  a  question  of  law,  the  defendant  Gowland 
has  now  a  right  to  elect,  whether  he  will  proceed  in  the  eject- 
ment which  he  has  commenced,  or  adopt  such  other  course  of 
inquiry  as  the  court  may  tliink  proper  to  direct,  he  being  in  no 
manner  bound  by  the  evidence  which  has  been  ^ven  on  the 
part  of  the  defendants  interested  under  the  will ;  and  as  the  de* 
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fendant  Qowland  elects  to  proceed  in  the  ejectment,  and  is  wil- 
ling to  undertake  to  try  that  ejectment  at  the  next 
[*254]  Spring  Assizes,  *all  that  I  can  now  usefully  do  is  to 
declare  the  will  well  proved,  without  directing  the  trusts 
of  the  will  to  be  carried  into  execution,  inasmuch  as  those  direc- 
tions will  necessarily  be  affected  by  the  result  of  the  ejectment, 
reserving  further  directions  and  the  costs  of  the  defendant  Gow- 
land,  until  that  result  be  known.  But,  in  the  meantime,  the 
Master  may  procee^with  the  usual  account  of  the  personal  es- 
tate, debts,  and  legacies. 

The  testator  bequeathed  a  leasehold  house  to  his  sister,  Eliza- 
beth Ackerly,  and  he  also  bequeathed  to  her  an  annuity  for  her  life. 
The  rent  reserved  by  the  lease  was  higher  than  the  house  would 
let  for  at  the  time  of  the  decease  of  the  testator ;  and,  upon  a  ref- 
erence to  the  Master  to  inquire  whether  it  would  be  oeneficial 
for  the  testator's  estate  to  determine  the  lease  at  the  end  of  the 
first  seven  years,  the  Master  found  that  it  would  be  beneficial, 
and  directed  the  personal  representatives  to  give  notice  to  the 
lessor  to  that  effect. 

Mrs.  Ackerley,  the  legatee,  and  her  husband,  disclaimed  the 
gift  of  the  lease ;  and  a  question  was  made  whether,  if  she  dis- 
c&imed  the  lease,  she  could  retain  the  annuity,  as  she  ought  not 
to  be  allowed  to  reject  the  onerous,  and  retain  the  beneficial  part 
of  the  testator's  bequest 

The  Master  of  the  Rolls  was  of  opinion  that,  as  it  was  the 
plain  intention  of  the  testator  that  his  estate  should  no  longer  be 
subject  to  the  rent  of  the  leasehold  house,  the  legatee  could  not, 
in  that  respect,  disappoint  his  intention,  and  retain  the  benefit 
given  by  his  will,  he  must  take  the  benefit  cum  onere. 


[*255] 


*Lestuhgeon  V,  Mabtin. 


Rolls. — 1834:  4th  February. 

Upon  a  bill  filed  by  the  vendor  for  the  specific  performance  of  a  contract,  it  ap- 
peared that  the  defendant,  in  the  course  of  correspondence  between  the  solicit- 
ors, and  upon  a  case  stated  on  his  part  for  the  opinion  of  counsel,  expressed  him- 
self willing  to  accept  the  title,  if  a  particular  objection  then  referred  to  were 
removed.  That  objection  not  i>eing  removed,  the  bill  was  filed,  and  the  court 
ruled  that  the  reference  to  the  master  as  to  the  title  must  be  in  general  terms,  and 
not  confined  to  the  particular  objection. 

The  bill  was  filed  for  the  specific  performance  of  a  contract 
of  purchase  by  the  defendant  from  the  plaintiif.  It  appeared 
upon  the  evidence  that,  upon  the  first  delivery  of  the  abstract, 
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yarious  objections  were  taken,  and  the  abstract  wa^  returned  to 
the  plaintiff's  solicitor.  Observations  were  made  thereon,  on  the 
part  of  the  plaintiff^  in  answer  to  the  several  objections,  and  in  a 
subsequent  letter,  written  by  the  solicitor  of  the  defendant  to  the 
solicitor  of  the  plaintiff,  it  was  stated  that  it  appeared  to  him 
(Ae  solicitor  of  the  defendant)  that  all  the  objections  were  re* 
moved,  except  one  which  applied  to  an  alleged  intestacy.  Seve- 
ral letters  afterwards  passed  oetween  the  solicitors  upon  the  sub- 
ject of  this  alleged  intestacy,  and  one  of  such  letters  from  the 
solicitor  of.  the  defendant  enclosed  a  copy  of  a  case  which  had 
been  submitted  to  counsel  on  the  part  of  the  defendant  for  his 
opinion  as  to  the  sufficiency  of  the  evidence  with  respect  to  the 
alleged  intestacy,  which  opinion  was  unfavorable  to  the  plaintiff. 
It  was  a  part  of  the  statement  in  that  case,  that  various  objec* 
tions  which  had  been  taken  upon  the  abstract  had  been  either 
removed  or  waived,  and  the  plamtiff  therefore  insisted  that  the 
defendant  was  not  entitled  to  a  general  reference  to  the  Master 
to  inquire  into  the  title,  but  that  such  reference  ought  to  be  con- 
fined to  the  question  of  intestacy. 

Mr.  Tinney^  for  the  plaintiffl 
Mr.  Bickersieth,  for  the  defendant 

*The  Master  of  the  Rolls  : — The  question  raised  [*266] 
by  the  plaintiff  as  to  a  limited  inquiry,  involves  a  point 
of  great  general  importance.  The  defendant,  by  his  contract, 
was  not  bound  to  complete  his  purchase  without  a  fuU  and  mar- 
ketable title,  and  it  is  not  contended  that  he  has  since  done  any 
act  to  the  prejudice  of  the  plaintiff,  either  with  respect  to  the 
possession  oi  the  property  or  otherwise,  which  can  affect  his  right 
to  such  marketable  title.  But  it  is  insisted  that  he  has  waived 
that  right,  and  the  statement  in  the  case  laid  before  counsel  is 
relied  upon  as  binding  him  to  such  waiver.  The  effect  of  the 
correspondence  between  the  solicitors,  and  the  statement  in  the 
case  for  the  opinion  of  counsel,  amount  to  no  more  than  this — 
,that,  according  to  the  advice  which  he  had  received,  he  was  then 
willing  to  complete  his  purchase,  provided  the  objection  as  to  the 
intestacy  was  removed.  That  objection,  however,  was  never  re- 
moved, and  the  voluntary  assurance,  given  at  that  particular 
time,  would  not  create  a  legal  obligation  upon  him  to  relinquish 
in  all  future  proceedings  his  original  right  to  a  marketable  title. 
It  may  turn  out,  upon  inquiry  before  the  Master,  that  he  had 
been  ill  advised  as  to  the  effect  of  some  of  the  objections  origi- 
nally taken  to  the  abstract,  or  it  may  turn  out  that  there  is 
matter  destructive  of  the  tide  of  the  plaintiff  which  did  not  ap- 
pear upon  the  abstract,  and  the  reference  to  the  Master  must, 
therefore  be  general  as  to  the  title  of  the  plaintifE 
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[*257]  *MuBKiN  V.  Phillipsok. 

ROLIA— 1834:  5th  March. 

A  testator  gave  legacies  of  602L  each  to  six  grandchUdren,  when  the  youx^gest  grand- 
child should  come  of  age,  payable  from  the  produce  of  a  real  estate  then  to  be  sold, 
and  if  either  of  those  children  should  not  live  to  come  of  age,  nor  have  an  h^ 
bom  in  wedlock,  he  directed  the  602.  to  be  equally  divided  among  the  surviving 
children.  E.  M.,  one  of  the  six  grandchildren,  married  during  her  mmority,  but 
afterwards  attained  twenty-one,  and  before  the  young^  grandchild  attained  that 
age,  she  died,  leaving  a  child.  Held,  that  her  legacy  of  60t  was  a  vested  interest, 
and  belonged  to  her  personal  representatives. 

The  material  part  of  the  will  of  John  Phillipson'was  in  the 
following  words : — "  I  also  leave  and  bequeath  to  my  six  grand- 
children, sons  and  daughters  of  Jonathan  and  Rebecca  Hitcncock, 
the  sum  of  50Z.  each,  when  the  youngest  child  shall  come  of  age, 
and  the  said  grandchildren  of  tne  said  Jonathan  and  Rebecca  to 
receive  tlie  interest  of  the  said  50Z.,  until  the  youngest  child  shall 
come  of  age,  when  an  estate  shall  be  sold,  it  being  landed  prop- 
erty, an  estate  lying  in  the  parish  of  Ramsden  Bell  House,  with 
house  and  land,  twenty  acres  more  or  less,  now  let  to  John  Bal- 
lard, junior,  at  the  sum  of  501.  per  year.  K  either  of  those  chil- 
dren should  not  live  to  come  of  age,  nor  have  an  heir  bom  in 
wedlock,  the  said  50Z.  to  be  equally  divided  among  the  surviving 
children."  The  residue  of  the  produce  of  the  estate  directed  to 
be  sold,  after  satisfying  the  legacies  charged  thereon,  was  given 
by  the  will  to  the  testator's  three  sons,  James,  Robert  and  John 
Phillipson.  The  testator  appointed  Thomas  Bridge  and  John 
Wells  executors  of  his  will. 

The  testator  died,  leaving  James  Phillipson  his  heir  at  law, 
Robert  Phillipson  and  John  Phillipson,  the  two  other  sons,  and 
the  six  grandchildren  mentioned  in  the  will  surviving  him.  The 
executors  named  in  the  will  renounced  probate,  and  letters  of  ad- 
ministration with  the  will  annexed  were  granted  to  Robert  Phil- 
lipson. 
[*258]  *Eliza  Hitchcock,  one  of  the  six  grandchildren,  in- 
termarried with- James  Norris  during  her  minority,  but 
afterwards  attained  the  age  of  twenty -one.  She  survived  the  tes- 
tator and  died  before  the  youngest  grandchild  attained  twenty- 
one,  leaving  a  child,  born  of  her  marriage  witli  James  Norris. 

The  bill  was  filed  by  the  surviving  grandchildren  of  the  testa- 
tor, and  the  husbands  and  children  of  such  of  them  as  were  mar- 
ried and  had  issue,  against  the  three  sons  of  the  testator,  and  the 
husband  of  the  deceased  grandchild,  for  the  purpose  of  having 
the  will  established  and  the  trusts  thereof,  so  far  as  related  to  the 
legacies  given  to  the  grandchildren,  carried  into  execution. 

The  question  in  the  cause  was,  whether,  under  the  circum- 
stances above  stated,  Eliza  Norris  took  a  vested  interest  in  the 
legacy  of  50t  or  whether,  by  reason  that  the  legacy  was  charged 
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OIL  land  directed  to  be  scdd,  tho  601.  went  to  the  heir  at  law,  or 
sunk  into  the  residue. 

Mr.  PembeNon^  for  the  plaintifb. 

Mr.  OarraUj  for  the  husband  of  the  deceased  granddaughter  :— 
There  is  enough  upon  the  face  of  this  will  to  show  that  tne  testa- 
tor did  not  intend  that  the  legacy  of  50Z.  should,  in  the  event 
which  has  happened,  go  to  his  heir,  or  sink  into  the  residue.  It 
is  no  doubt  perfectly  true,  that  where  a  legacy  is  given  out  of 
real  estate  and  made  payable  at  a  future  time,  and  the  legatee 
does  not  live  till  that  time  arrives,  prima  facie  the  legacy  does 
not  vest.  The  distinction  between  the  time  being  annexed  to 
the  substance  of  the  gift,  and  to  the  payment  of  it,  which  has 
been  raised  in'fevor  of  vesting  in  cases  of  personal  estate,  does' 
not,  it  is  admitted,  apply  to  real  estate ;  nor  will  the  gift 
of  interest  avail  here,  as  it  would  *if  it  were  a  legacy     [*259] 

given  out  of  personal  estate.  But  the  cases  have  estab- 
shed  this  exception,  that  where  the  postponing  of  the  time  of 
payment  of  a  legacy  charged  on  land  is  for  the  convenience  of 
the  testator's  estate,  and  not  owing  to  the  circumstances  of  the 
legatee,  then  the  inference  is  against  the  testator's  intention,  that 
the  legacy  should,  in  the  event  of  the  legatee's  death  before  the 
time  of  payment,  sink  into  the  estate.  Lord  Hardwicke  took 
that  distmction  in  the  case  of  Lowther  v.  Chndon.{a)  There  the 
testator  gave  a  legacy  to  each  of  his  two  daughters,  to  be  nosed 
and  paid  after  the  decease  of  his  wife,  together  with  the  interest 
on  the  legacies  after  the  decease  of  his  wife,  until  the  same  should 
be  paid  to  the  daughters,  their  executors,  administrators  or  as- 
signs. The  testator  expressly  provided  that,  if  either  of  his 
daughters  should  die  in  his  lifetime,  her  share  should  not  lapse 
for  the  benefit  of  his  heir,  but  enure  to  the  surviving  daughter. 
Both  the  daughters  survived  the  testator,  but  one  of  them  died 
in  the  lifetime  of  her  mother;  and  Lord  Hardwicke,  as  well  upon 
the  ground  that  the  time  of  payment  was  postponed  for  the  con- 
venience of  the  testator's  estate,  as  that  the  provision  against 
lapse  indicated  a  strong  intention  that  the  daughters  shoulaataU 
events  be  entitled  to  the  legacies,  decided  that  the  husband  of  the 
deceased  daughter  was  entitled  to  have  her  legacy  raised  out  of 
the  estate.  In  the  present  case  it  appears  to  have  been  rather 
for  the  convenience  of  the  testator's  estate,  than  with  a  view  to 
the  circumstances  of  the  legatees,  that  the  period  of  sale  was  post- 
poned ;  and  there  is  another  circumstance  analogous  to  one  upon 
which  Lord  Hardwicke  laid  great  stress  in  the  cafie  of  Lowifier  v. 
Ckwdon.    Lord  Hardwicke's  reasoning  was,  that  if  the  testator 

ia)  2  Atk.  Ut. 


260  CASES  IN  CHANCERY. 

1834. — Murkm  y.  PhOlipsoiL 

provided  against  the  event  of  the  legacy  sinking  into  the  estate, 
even  in  case  of  a  daughter  dying  in  his  iSetime,  a  fortiori 
[*260]  *must  he  have  intended  to  provide  against  that  event, 
if  his  daughter  survived  him.  Here  there  is  a  circum- 
stance furnishing  the  same  inference ;  for  the  testator  has  provi- 
ded against  the  legacy  sinking  into  the  estate,  in  case  a  grand- 
child should  die  before  attaining  twenty-one  without  children ;  a 
fortiori,  therefore,  must  he  have  intended  to  prevent  a  lapse, 
where  a  granddaughter  attained  twenty-one  and  left  issue,  but 
did  not  live  till  the  period  to  which  payment  was  postponed.  In 
Wath'ns  v.  Cheek{a)  the  court  recognized  the  principle  laid  down 
by  Lord  Hardwicke  in  Lowther  v.  Condon^  and  gave  effect  to  the 
apparent  intention  of  a  testator,  that  the  legacies  charged  by  his 
will  upon  land  should  not  feil  by  the  death  of  the  legatees  before 
the  time  of  payment 

Mr.  PiggoUy  for  the  heir  at  law,  who  was  also  one  of  the  re- 
siduary legatees : — -There  is  no  immediate  gift  of  the  estate,  but  a 
mere  direction  to  sell  it  when  the  youngest  grandchild  shall  attain 
twenty-one,  interest  being  directed  to  be  paid  to  the  grandchil- 
dren in  the  meantime.  The  contingeucy  upon  which  alone  the 
legacy  in  question  was  to  go  to  the>  surviving  grandchildren, 
namelv,  the  dying  of  a  grandchild  under  twenty-one  without 
issue,  has  n6t  happened,  and  as  the  deceased  granddaughter  has 
not  lived  till  the  period  of  payment,  the  legacy  has  failed.  This 
is  a  gift  of  the  produce  of  the  estates  directed  to  be  sold  at  a 
future  period,  and  a  part  of  that  gift  having  failed,  the  heir  at 
law  is  entitled  to  the  benefit  of  the  failure ;  Choke  v.  StcUioner^s 
Chmpany,{b) 

Mr.  Bickersieth^  for  the  other  residuary  legatees : — It  has  been 
decided  that  a  gift  of  a  legacy  charged  upon  real  estate  to  be  paid 
at  a  future  time,  with  interest  to  be  paid  in  the  mean- 
[*261]  time,  sinks  into  the  estate,  if  the  *legatee  die  before  the 
period  of  payment ;  Oawler  v.  Standerwick,{c)  These 
legacies  are  a  charge  upon  the  estate,  and  there  can  be  no  doubt 
that  it  was  with  reference  to  the  circumstances  of  the  legatees, 
and  not  for  the  convenience  of  the  estate,  that  the  testator  has 
directed  the  estate  to  be  sold  at  a  particular  period  aft^er  paying 
the  charge,  and  the  remainder  of  the  produce  of  sale  to  be  (divi- 
ded among  Ms  three  sons.  The  t^tator,  in  a  particular  event 
which  he  has  specified,  namely,  the  death  of  a  grandchild  before 
attaining  twenty-one  Arithout  issue,  has  declared  his  intention 
that  the  legacies  shall  not  sink  into  the  residue.    It  is  said  that 

(a)  2  Sim.  &  Stu.  199;  (c)  2  Cot  Ifc 

(6)  Infra,  p.  262. 
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the  event  which  has  actuall  v  happened  mnst,  by  parity  of  reason, 
or  for  a  stronger  reason,  fall  witiiin  the  same  provision ;  but  the 
testator  has  not  so  declared  his  intention,  ana  there  is  no  suffi- 
cient ground  for  inferring  a  larger  intention  than  that  which  he 
has  actually  expressed. 

Mr.  Oarratt  in  r^ly. 

The  Master  of  the  Rolls: — In  this  case  there  is  no  direct 
gift,  until  the  youngest  grandchild  attains  the  age  of  twenty-one 
years ;  but,  inasmuch  as  interest  on  the  legacy  is  given  in  the 
meantime  from  the  death  of  the  testator,  this,  if  it  were  given 
out  of  personal  estate,  would  be  considered  as  an  immediate 
vested  interest,  and  will  be  so  considered  in  the  present  case,  if 
upon  the  whole  will  it  should  appear  that  the  legacy  does  not 
sink  into  the  land.  The  payment  of  these  legacies  might  well 
have  been  postponed  only  for  the  convenience  of  the  estate,  and, 
if  that  were  so,  the  case  would  not  be  within  the  principle  that 
the  legacy  lapses  for  the  benefit  of  the  land.  There  is,  moreover, 
great  weight  in  the  argument  which  has  been  urged  at  the  bar 
with  much  ability  by  Mr.  Garratt,  that  the  legacy  would 
*not  sink  into  the  land,  because  the  testator  has  directed  [*262]^ 
that  if  anv  of  the  six  graiidchildren  should  die  under 
the  age  ot  twenty-one  without  leaving  an  heir  born  in  wedlock, 
the  legacy  should  vest  in  the  survivors  of  the  grandchildren. 
In  that  case  the  testator  has  declared  that  the  legacy  shall  not 
sink  into  the  land ;  and  a  fortiori  it  must  be*  intended,  according 
to  the  principle  of  Lord  Hardwicke  in  Lowther  v.  Condon^  that  he 
could  not  mean  the  legacy  to  sink  into  the  land,  when  a  grand- 
child attained  twenty-one,  and  died  leaving  a  child  bom  in 
wedlock. 


Cooke  u.  The  Stationers'  Compant, 

B0LL& — 1831:  4th  and  2l8t  June. 

Where  a  real  estate-is  directed  to  be  sold,  and  a  part  of  the  prodnoe  is  to  be  applied 
to  a  purpose  which  fails,  and  the  residue  of  the  produce  is  given  over,  the  heir, 
and  not  the  residuary  devisee,  will  take  the  sum  intended  for  the  particular 
purpose.  • 

Where  the  real  estate  is  not  directed  to  be  sold,  and  the  residuary  jdft  is  not  of  the 
produce,  but  of  the  corpits  of  the  estate,  then  if  a  gift,  intended  for  a  particular 
purpose  which  fails,  w  to  be  considered  as  an  exception  from  the  residuary  g^ 
the  heir  will  take ;  if  it  is  to  be  considered  as  a  chaige  upon  the  devised  estate, 
the  residuary  devisee  will  be  entitled  to  the  benefit  of  the  failure. 

The  will  of  William  Fenner,  so  far  as  it  is  material,  was  to 
the  following  effect : — "  After  paying  all  my  just  debts,  funeral 
charges,  and  legacies  for  rings  and  mourning  out  of  my  personal 
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property,  I  give,  and  devise  to  my  executors  hereinafter  ap- 
pjointed  all  my  estates,  both  freehold  and  leasehold,  in  trust,  de- 
siring they  will  sell  so  much  of  them  by  private  contract,  if  they 
can  get  the  several  s^ms  or  more  I  have  valued  them  at,  on  a 
paper  enclosed  within  this  will ;  when  Mr.  Marryat's  lease  ex- 
pires, by  public  sale  at  auction:  what  is  not  disposed  of  by  pri- 
vate contract,  not  before  that  time,  when  they  can  by  sale  of 
personal  property,  and  such  part  of  my  estates  as  will  purchase 

the  sum  of  10,700/.  m  the  3  per  cent,  consols,  they  need 
[*268]    not  sell  more."    The  *testator  then  proceeded  to  give  a 

number  of  legacies,  among  which  was  a  legacv  of  2,5002. 
8  per  cent,  consols,  to  the  Stationers'  Company,  tne  interest 
thereof  to  be  paid  to  his  wife  during  her  life,  and  a  legacy  of 
soot  8  per  cent,  consols,  to  the  parish  of  Beckenham  for  charit- 
able purposes ;  and  he  gave  ana  devised  to  his  wife,  Grace  Fen- 
ner,  the  rest  and  residue  of  his  estate  and  eflFects  of  whatsoever 
kind,  on  condition  that  all  the  legacies  were  paid. 

The  principal  question  in  the  cause  was,  whether  so  touch  of 
the  prcKiuce  of  the  real  estate  as  was  given  to  the  Stationen^ 
Company  and  the  parish  of  Beckenham,  would  go  to  the  heir  at 
law  or  the  residuary  devisee. 

Mr.  Btckersteih  and  Mr.  J,  Russell  for  the  residuary  devisee. 

Mr.  Tirmey  and  Mr.  Jaccb  for  the  heir  at  law. 

For  the  residuary  devisee,  Jackson  v.  Hurlock,{a)  Kennel  v.  Alh 
hott^ih)  Dawson  v.  Clarkj{c)  and  Hmchman  v.  AUomey-Oeneral^{d) 
were  cited.  For  the  heir  at  law,  AttuM  v.  Chapman,{e)  Orav^ 
nor  V.  HoUum^ig)  Oibbs  v.  Ruins€y^{h)  and  JoTies  v.  Mtkhell.{i) 

The  Master  op  the  Eolls  : — This  case  was  disposed  of  at 
the  hearing  on  further  directions,  with  the  exception  of  the  ques- 
tion, whether  the  heir  at  law  or  the  residuary  devisee, 
[*264]  was  entitled  to  *certain  void  legacies.  By  a  residuary 
gift  of  personal  estate,  a  testator  gives  all  the  personal 
estate  which  he  leaves  at  his  death  not  otherwise  disposed  o£ 
A  sum  of  money  given  by  his  will,  which  fails  either  as  void  at  law 
or  by  lapse,  is  j^ot  otherwise  disposed  of,  and  consequently  belongs 
to  the  residuary  legatee.  But  there  is  a  difference  in  respect  of 
real  estate,  because  the  residuary  devisee  of  a  real  estate,  takes 
only  that  real  estate  to  which  the  testator  was  entitled  at  the 
time  of  making  his  will,  subject  to  the  purposes  of  the  wilL 

(a)  AmbL  487.  (e)  1  Yes.  seiL  lOa 

h)  4  Ves.  802.  (a)  Ambl  643. 

(c)  15  Ves.  409.  W  2  Ves.  A  B.  294. 

Idi  2  Sim.  &  Sto.  4a&  (4  1  Siin.  &  Sta.  290. 
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Where  a  real  estate  is  directed  to  be  sold,  and  the  testator  wills 
tiiat  a  sum  of  1,000L,  or  any  other  sum  of  money  shall  be  ap- 
plied to  a  particular  purpose,  and  the  residue  of  the  produce  ol 
sale  only  is  ^en  to  A.,  and  the  particular  purpose  Mis  either 
by  lapse,  or  because  it  is  void  at  law,  then  the  heirs  and  not  A. 
wiU  take  the  l,000t,  or  other  sum  of  money,  because  the  whole 
is  real  estate  at  the  death  of  the  testator,  and  A.  can  take  no 
more  of  that  estate  than  is  expressly  given  to  him,  namely  the 
residue  of  the  real  estate,  after  deducting  the  l,0O0t  or  other 
sum.  The  leading  cases  as  to  this  point  are  Oruse  v.  Barley^(<ij 
Digfry  v.  Legard^ih)  Ackroyd  v.  Smithson^ic)  Hutcheson  v.  Ham' 
mmd^{d)  Middleion  v.  CaierXeS  Arnold  v.  Chapman^{g)  Oibba  v. 
Rumsey^iji)  Jones  v.  Mitctiell^i)  Gravenor  v.  HaUum,(Jc) 

Where  real  estate  is  not  directed  to  be  sold,  and  the  residuary 
devise  is  not  of  the  produce,  but  of  the  corpus  of  the  real  estate^ 
there  the  question  arises  between  the  heir  at  law,  and  the  de- 
visee as  to  the  intention  of  the  testator.  If  the  devise 
to  a  particular  person,  or  for  a  *particular  purpose  is  to  [*266] 
be  considered  as  intended  by  the  testator,  to  be  an  ex- 
ception from  the  gift  to  the  residuary  devisee,  the  heir  takes  the 
benefit  of  the  &ilure.  K  it  is  to  be  considered  as  intended  by 
the  testator,  to  be  a  charge  only  upon  the  estate  devised,  and  not 
an  exception  &om  the  gift,  the  aevisee  will  be  entitled  to  the 
benefit  of  the  failure.  In  the  case  of  Wright  v  Home^il)  the  tes- 
tator devised  a  particular  estate  to  A.  and  his  heirs,  and  all  the 
residue  of  his  real  estate  to  B.  and  his  heirs.  The  devise  to  A. 
having  &iled  by' his  death  in  the  testator's  lifetime,  the  heir,  and 
not  B.,  was  held  to  be  entitled  to  the  particular  estate,  because  it 
was  an  exception  out  of  the  residuary  gift.  So  in  Oravenor  v. 
EaUum,{m)  the  testator  devised  his  estate,  subject  to  certain  an- 
nual payments,  making  together  the  sum  of  lOt,  upon  trust  to 
be  sold,  and  directed  the  produce  of  the  sale,  to  be  ai)plied  to 
certain  purposes  stated  in  the  will  with  a  residuary  gift  over. 
These  annual  payments  being  void,  the  heir,  and  not  the  residu- 
ary devisee,  was  held  entitled  to  the  benefit  of  them,  because 
they  were  an  exception  firom  the  gift  to  the  trustees.  But  in 
Jacks<m  v.  Hurlock,{n)  an  estate  was  devised  subject  to  and 
charged  with  any  sum  not  exceeding  10,000Z.,  as  the  devisor 
diould  afterwards  appoint.  He  afterwards  appointied  the  sum 
of  6,0002.  only ;  and  the  devisee,  and  not  the  heir,  had  the  benefit 


i 
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a)  3  P.  Wma.  20.  (»)2  V.  A  B.  294. 

l)  3  R  Wma.  22,  n.  (t)  1  Sim.  ft  Stu.  290. 

[c)  1  Bit).  0.  C.  603.  (k)  AmbL  643. 

Id)  3  Bro.  C.  0. 128.  (I)  8  Mod.  222. 

4  Bro.  0.  C.  409.  im)  AmbL  643. 

1  Yea  ien.  108.  (n)  AmbL  487. 
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of  the  ^OOOt  which  was  unappointed.  So  in  WrigJU  v.  Ilow,{a) 
where  there  was  a  devise  of  real  estate,  subject  to  the  payment 
of  4Z.  a  year  to  a  charity,  the  devisee,  and  not  the  heir,  had  the 
benefit  of  the  void  charge.  In  Kenndl  v.  Abbott,{b)  Lord  Alvan- 
ley  says,  "  It  is  now  perfectly  settled,  that  if  an  estate  is 
[*266]  devised  charged  with  legacies,  and  the  *legacie8  fail,  no 
matter  how,  the  devisee  shall  have  the  benefit  of  the 
failiire.  In  King  v.  Deni8(m{c)  the  testatrix  devised  her  real 
estate,  subject  to  and  chargeable  with  certain  annuities  for  life, 
but  survived  all  the  persons  to  Vhom  the  annuities  were  given. 
The  heir  at  law  claimed  the  whole  estate  on  the  ground  that  it 
was  devised  for  particular  trust  only,  which  were  all  satisfied, 
and  that  consequently  the  heir  was  entitled  by  way  of  resulting 
trust.  Lord  Eldon  held  that  the  devisees  took  the  estate  dis- 
charged of  the  annuities. 

In  the  present  case,  the  testator  gives  and  devises  to  his  exe- 
cutors, all  his  fi-eehold  and  leasehold  estates  in  trust,  that  by  sale 
of  his  personal  property,  and  of  so  much  of  his  real  estates  as 
might  be  necessary,  they  should  raise  a  sufficient  sum  to  pur- 
chase 10,700Z.  in  the  S  per  cent,  consols,  and  he  directs  this  sum 
of  stock  to  be  apportioned  between  certain  legatees,  and,  among 
other  objects  of  his  bounty,  to  charities,  and  he  then  gives  to  his 
wife  .the  rest  and  residue  of  his  estate  and  effects,  of  whatsoever 
kind  >they  be,  on  condition  that  all  the  legacies  are  paid. 

The  charitable  legacies  failing  of  course,  so  far  as  they  sSect 
his  real  estate,  the  question  is,  whether  these  legacies  are  to  be 
considered  as  an  exception  from  the  gift  to  his  wife,  or  as  a 
charge'  upon  that  gift ;  and  being  of  opinion  that  they  are  to  be 
considered  as  a  charge,  and  not  as  an  exception  from  the  gift,  I 
make  a  declaration  accordingly. 

The  condition  to  pay  the  legacies  makes  no  difference,  being 
no  more  than  a  charge  of  the  legacies. 

(a)  1  Bro.  C.  C.  61.  (c)  1  V.  A  B.  260. 

lb)  4  Ves.  802. 


[*267]  *Leighton  V.  Bailie. 

Rolls. — 1834:  28th  February. 

Atestratix  made  the  following  indorsement  on  one  of  her  testamentary  papers: — "I 

think  there  will  be  something  left  after  funeral  expenses,  Ac,  paid,  to  give  to  W. 

B.,  now  at  school,  towards  equipping  him  to  any  profession."    By  another  testft- 

•mentary  paper  she  bequeathed  a  sum  of  5002.  to  W.  B.    Held,  that  under  the 

first-mentioned  paper  W.  B.  was  her  residuary  legatee. 

This  was  a  suit  for  the  administration  of  the  will  of  the  hon- 
orable Mrs.  Bailie.  The  will  consisted  of  a  great  number  of  tes- 
tamentary papers.    In  one  of  them,  which  had  no  dat^  a  legacy 
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of  600Z.  was  given  to  the  defendant,  William  A.  Bailie,  by  the 
name  of  "  Willy  Bailie."  Upon  another,  which  was  also  without 
date,  (being  the  paper  marked  M.,)  the  testatrix  had  made  the 
following  indorsement, — "  I  think  there  will  be  something  left, 
after  all  funeral  expenses,  &c.,  being  paid,  to  give  to  Willy  Bailie, 
now  at  school,  towards  equipping  him  to  any  profession,  he  may 
hereafter  be  appointed  to.  There  was  no  express  residuary 
gift  in  any  of  the  testamentary  papers. 

The  Master  having  found  tnat  by  the  name  of  "  Willy  Bailie." 
the  testatrix  intended  to  designate  the  defendant  William  A. 
Bailie,  and  that  William  A.  Baillie  was  not  one  of  her  next  of 
kin ;  a  question  now  made  upon  further  directions  was,  whether 
the  indorsement  on  the  paper  marked  M.,  was  sufficient  to  con* 
stitute  him  the  testatrix's  residuary  legatee. 

Mr.  Stevens  for  the  plaintiff,  one  of  the  executors. 

Mr.  JRolfi  for  the  defendant  William  A.  Bailia 

Mr.  7\imer  for  the  next  of  kin,  submitted  that  the  indorsement 
could  not  amount  to  a  residuary  bequest.  N*o  words  of  gift 
were  to  be  found  in  it,  nor  did  it  contain  anything  showing  an 
intention  to  dispose  of  the  whole  general  residue  of  the 
testatrix's  estate.  The  *clause  indeed,  seemed  rather  to  [?268] 
point  to  some  fature  purpose  of  providing  for  the  de- 
fendant, than  to  constitute  a  present  act  of  bounty  in  his  fiivor. 

The  Master  of  the  Eolls  said  the  paper  was  clearly  testa- 
mentary, and  that  being  so,  it  amounted  to  a  plain  expression  of 
intention,  on  the  part  of  the  testatrix,  that  the  surplus  of  her 
estate  after  payment  of  the  expenses  and  legacies,  should  be 
taken  bv  the  person  there  designated  as  Willie  Bailie.  Nothing 
was  to  De  found  in  the  subsequent  testamentary  papers  inconsist- 
ent with  the  intention  so  expr^sed  ;  and  the  defendant  W.  A. 
Bailie  must,  therefore,  be  considered  as  the  testatrix's  residuary 
legatee. 


*Van.v.  COKPB.  [*269] 

BoLia— 1834:  10th  and  11th  March. 

Where,  in  an  agreement  for  the  lease  of  a  house  to  be  granted  hy  defendants  to  the 
plaintiff,  it  was  stipulated  that  the  lease  should  contain  the*  usual  oovenants  be- 
tween landlord  and  tenant,  and  that  the  house  should  not  be  converted  into  a 
school,  it  is  immaterial  whether  the  plaintiff  had  or  had  not  notice  that  the  defend- 
ants derived  their  title  under  a  lease  fh)m  another  person,  because  the  agreement 
amounts  to  a  representation  on  the  part  of  the  defendants  that  they  were  at  lib- 
erty to  grant  a  lease  oonjformably  to  the  terms  of  the  agreement 
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The  usoal  ooveuuits  between  landlord  end  tenant  will  not  extend  to  ooyeneBte  far 
restraint  of  trade ;  and  the  stipulation  that  the  premiaee  should  not  be  oonTertad 
into  a  school,  does  not  imply  and  cannot  be  extended  to  a  restriction  against  the 
carrying  on  of  other  tradesi 

Where  a  parol  agreement,  varying  the  terms  of  the  written  agreement,  ib  set  op  I7 
the  defendants  in  a  suit  for  spedfic  performance,  and  snpported  by  evidano* 
affording  a  presumption  or  suspicion  of  its  existence,  an  inquiry  will  be  directed. 

Jl  defendant  may  obtain  an  order,  as  of  course,  to  examine  a  oo-defoidaat  after  a  de- 
cree^ saving  just  exeeptkms. 

The  bill  jnras  filed  bj  John  Yan  against  Alfred  John  CGrpe^ 
Frederick  Corpe  and  Augustus  James  Corpe,  and  it  prayed  that 
the  defendants  might  be  decreed  specifically  to  perform  an  agree* 
ment,  hr  which  they  had  undertciken  to  execute  a  lease  to  die 
pkintiff  of  a  certain  messuage  and  premises ;  or  that,  in  the  event 
of  their  being  unable  specifically  to  fulfil  such  agreement,  the  d^ 
fendants  might  deliver  up  the  contract  to  be  cancelled,  and  make 
compensation  to  the  plaintiff  for  the  expenses  he  had  incurred  in 
improving  the  premises  during  the  time  -he  had  continued  in 
possession. 

The  defendants  carried  on  business  as  builders  under  the  firm 
of  Alfired  Corpe  &  Co.,  and  they  held  the  house  in  questicm,  to- 
gether with  an  adjoining  house,  under  a  lease,  dated  the  26th  of 
April,  1827,  granted  to  them  for  the  term  of  ninety-three  years, 
by  John  Fenteman,  the  ground  landlord.  That  lease  container 
a  covenant  restraining  the  lessees  firom  carrying  on  the  particular 
trades  therein  mentioned,  or  any  other  offensive  trade,  business 
or  occupation  whatsoever,  without  the  license  of  the  ground 

landlord. 
[*270]  *The  plaintiff  was  in  March,  1830,  in  occupation  of 
the  house  in  question,  as  tenant  under  an  agreement 
for  a  term  of  two  years,  and,  being  desirous  of  taking  a  lease  of 
the  premises,  he  entered  into  an  agreement  with  the  defendants, 
the  terms  of  which  were  reduced  into  writing  bv  the  following 
memorandum,  dated  the  16th  of  March,  1830,  which  was  signed 
by  the  plaintiff  and  Augustus  James  Corpe,  on  behalf  of  himself 
and  hia  co-partners : — 

"  Alfred  Corpe  &  Co.,  agree  to  let,  and  John  Van  agrees  to 
take,  the  house  now  in  his  occupation,  being  No.  8  Dorset  Ter- 
race, on  lease  for  the  term  of  fourteen  or  twenty-one  years,  deter^ 
minable  at  the  expiration  of  the  first  fourteen  years  by  giving  six 
months'  notice  in  writing,  and  to  pay  unto  Alfred  dorpe  &  Co^ 
a  net  rent  of  88?.  per  annum,  clear  of  all  taxes  or  deductions 
whatsoever.  The  lease  and  rent  to  commence  from  midsummer 
day  next,  and  to  contain  the  usual  covenants  between  landlord 
and  tenant,  and  to  be  prepared  by  Messrs.  Marson  and  Son  at 
the  expense  of  the  said  John  Yan ;  the  house  not  to  be  converted 
into  a  school,  nor  any  trees  to  be  planted  in  the  front  court.  And 
Alfred  Corpe  &  Co.,  agree  to  put  two  closete  in  the  bedroom,  and 
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also  to  build  a  two  stall  stable  and  ooach-hoxiae  at  the  bottom  of 
the  garden,  at  their  own  expense." 

The  plaintiff  continued  in  possession  under  this  agreement,  and, 
before  the  building  of  the  coach-house  and  stable  was  completed 
in  pursuance  of  the  agreement  by  lie  defendants,  Messrs.  Marson 
&  Co.,  the  solicitors  of  the  defendants,  prepared  and  sent  a  draft 
®f  a  lease  to  the  plaintiff,  which  contained  a  covenant  restraining 
the  lessees  from  carrying  on  any  trade.  That  draft  was, 
in  April,  1880,  returned  to  the  defendant  *Augustus  [*271] 
James  Corpe,  and  engrossed  by  the  solicitors  of  thfe  de-  * 
fendants. 

About  this  time  the  firm  of  Alfred  Corpe  4;  Co.,  agreed  to  dis- 
solve partnership,  and  to  divide  their  property  between  them ; 
and  upon  that  envision  it  was  arranged  between  the  parties  that 
the  house,  mentioned  in  the  memorandum  of  agreement  between 
the  firm  and  the  plaintiff,  should  be  taken  by  Frederick  Corpe  as 
part  of  his  share  of  the  partnership  property ;  and,  that  arrange- 
ment having  been  communicated  to  the  plaintiff,  the  plaintiff,  in 
a  letter  dated  the  14th  of  August,  1880,  expressed  his  readiness 
to  become  the  tenant  of  Frederick  Corpe  alone. 

In  July  1831,  the  defendant  Frederick'  Corpe  tendered  the 
lease,  which  had  been  engrossed  by  Messrs.  Marson  &  Co.,  to  the 
plaintiff,  to  be  executed  by  him.  After  a  correspondence  be- 
tween the  solicitor  of  the  plaintiff  and  the  solicitors  of  the  de- 
fendants, which  continued  till  December,  1832,  in  which  it  was 
insisted,  on  the  part  of  the  plaintiff,  that,  by  the  terms  of  the 
i^eement,  he  was  not  bound  to  execute  a  lease  containing  a  cove- 
nant restraining  him  from  carrying  on  all  trad^  a  lease,  con- 
taining a  restrictive  covenant  confined  to  the  keeping  of  a  school, 
was  tendered  by  the  plaintiff's  solicitor  for  execution  by  the  de- 
fendants, and,  upon  the  defendants  refusing  to  execute  that  lease, 
the  present  bill  was  filed.  ^    • 

There  was  conflicting  evidence  in  the  cause  upon  the  facts, 
whether  the  draft  of  the  lease  prepared  and  afterwards  engrossed 
by  Messrs.  Marson  &  Co.,  had  oeen  approved  by  the  plaintiff,  or, 
if  that  draft  had  not  been  originally  approved  by  him,  whether 
the  plaintiff  had  subsequently  waived  his  objection  to  it, 
and  agreed  to  *execute  the  deed  engrossed  from  it,  in  [*272] 
consideration  of  certain  improvements  made  by  the  de- 
'  fendants  upon  the  premises. 

Mr.  Bickersidk  and  Mr.  Ghing^  for  the  plaintiff: — ^The  plaintiff 
contracted  with  the  defendants  for  a  lease,  which  was  to  contain 
the  usual  covenants  between  landlord  and  tenant,  subject,  how- 
ever, to  one  exception,  that  the  house  was  not  to  be  converted 
into  a  school.    It  was  decided  in  Propert  v.  Parkery(fl)  a  case  re 

•     {a)  ^fira^  p.  280. 
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oentlj^  before  the  court,  that,  if  an  agreement  for  a  lease  contain 
no  stipulation  as  to  covenants,  the  party  agreeing  to  take  the 
lease  has  a  right  to  have  a  lease  containing  only  usual  covenants, 
an'^  that  a  restriction  against  a  particular  trade,  not  being  a  usual 
covenant,  cannot  be  introduced  into  such  a  lease.  That  the  par- 
ties to  the  agreement,  in  the  present  case,  knew  perfectly  well 
what  usual  covenants  are,  is  manifest  from  the  exception  of  th^ 
particular  trade,  from  the  carrying  on  of  which  the  plaintiff  is 
expressly  restrained.  The  restraint  with  respect  to  the  business 
of  a  schoolmaster  clearly  leaves  the  plaintin  at  liberty  to  carry 
on  any  other  business,  and  excludes  the  introduction  of  any  other 
unusual  covenant.  The  court  looks  upon  restrictive  covenants 
with  jealousy ;  and,  under  agreements  for  leases,  it  has  been  held, 
after  much  consideration,  that  a  covenant  not  to  assign  without 
license  does  not  come  within  a  contract  to  grant  a  lease  with 
common  and  usual  covenants ;  Henderson  v.  Hay,(a)  Vere  v.  Love- 
denJb)  Jones  v.  Jonesfy  Church  v.  Brown^{d)  Brovme  v.  Ba- 
ban\e)  But  here  the  defendants  have  themselves  fixed  the 
measure  of  restraint  to  be  imposed  upon  the  plaintiff  by  prohibi- 
ting a  particular  trade ;  and  even  if  the  plaintiff  had 
[*278J  had  notice,  *which  he  had  not,  that  the  defendants  were 
not  owners  but  lessees,  the  term  of  the  agreement  by 
which  a  particular  trade  is  prohibited  was  equivalent  to  an  un- 
dertaking that  all  other  trades  were  open  to  the  plaintiff.  In 
Flight  V.  Barton,{g)  though  the  defendant  knew  he  was  dealing 
for  an  under-lease,«and  would,  therefore,  under  ordinary  circum- 
stances, have  been  bound  to  inquire  into  the  covenants  of  the 
original  lease,  among  which  were  covenants  in  restraint  of  par- 
ticular trades,  yet,  as  he  mentioned  the  business  he  intended  to 
follow  in  the  nouse  which  the  plaintiff  agreed  to  underlet,  the 
silence  of  the  plaintiff  as  to  the  prohibiting  covenants  of  the 
original  lease,  was  held  to  be  equivalent  to  a  representation  that 
there  was  no  covenant  prohibiting  the  particular  trade  of  the  de- 
fendant. In  the  present  case,  the  defendants  are  not  only  silent 
as  to  all  prohibited  trades,  except  the  single  trade  which  they  re- 
strain the  plaintiff  from  following,  but  they  expressly  undertake 
that,  with  that  single  exception,  none  but  usual  covenants  shall 
be  introduced.  Tne  defendants  in  their  answer  say,  that  the 
sense  in  which  they  understood  the  agreement  was,  that  the  lease, 
in  addition  to  the  covenants  contamed  in  the  original  lease, 
should  contain  a  covenant  that  the  house  was  not  to  be  converted 
into  a  school ;  but  the  language  of  the  agreement  must  speak  for 
itseU^  and  it  would  be  too  dangerous  to  permit  a  party  to  vary 
and  recede  from  a  plain  written  contract  by  importing  into  it  a 

;a)  3  Bro.  a  0.  632.  (d)  16  Vea.  258. 

6)  12  Vee.  179.  (e)  15  Vea.  528. 

[c)  12  Vea  180.  (g)  Infra,  j.  282. 
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construction  wliich  ia  at  variance,  not  only  with  its  legal  mean- 
ing, bnt  with  the  ordinary  xinderstanding  of  mankind. 

Mr.  Pemberton  and  Mr.  Lojiics  Lotmdes^  contra:— It  is  gene> 
aJly  true  that  the  intention  of  the  parties  must  appear 
npon  the  language  of  the  agreement ;  but  *in  oraer  to    [*274] 

f'  )ut  a  just  construction  upon  mat  language,  the  court  will 
ook  to  the  relative  situation  of  the  parties,  and  the  circumstances 
under  which  the  contract  was  entered  into.  The  plaintifEl  who 
had  held  the  premises  for  two  years  under  a  prior  agreement 
well  knew  that  the  defendants  were  lessees  imder  the  ground 
landlord  who  owned  all  the  houses  in  the  terrace,  and  that  those 
houses  were  adapted  only  for  private  residences.  The  original 
lease,  under  which  the  defendants  held,  contained  a  covenant 
against  the  usual  offensive  trades  commonly  specified  in  leases, 
such  as  the  trades  of  a  slaughterman,  butcher,  tallow  chandler, 
soapboiler,  &c.,  and  "all  otner  oflFensive  trades  whatsoever;" 
and  the  defendants,  conceiving  that  the  business  of  a  schoolmas- 
ter, though  injurious  to  a  class  of  buildings  desimed  for  private 
residences,  might  not  be  deemed  an  offensive  trme,  introduced  a 
restriction  against  that  business  into  the  agreement,  by  way  of 
addition,  as  they  supposed,  to  the  usual  covenants  between  land- 
lord and  tenant.  !N  othing  can  be  more  natural  than  this  expla- 
nation given  by  the  defendants  of  that  term  of  the  agreement ; 
tod  thp  defendants  have  positively  stated  in  their  answer  that 
such  was  their  intention,  and  such  the  sense  in  which  they  un- 
derstood the  agreement.  The  defendants  no  doubt,  used  the  ex- 
i)ression  "  usual  covenants"  in  the  pojjular,  and  not  in  ihi5  strictly 
egal  sense  of  those  words ;  and  they  inferred,  reaaonayj^enougn 
as  it  should  seem,  that  if  the  business  of  a  schoolmaster  were  ex- 
pressly prohibited,  a  fortiori  all  trades  and  occupations  more 
offensive  than  the  business  of  a  schoolmaster  would  be  prohibited, 
and  that  the  agreement  was  substantially  an  agreement  for  a  lease 
in  which  a  covenant  against  the  carrying  on  of  any  trade  might 
be  introduced.  In  Doe  dem.  Bish  v.  Keeling^{d)  where 
the  lessee  *covenanted  not  to  carry  on  any  trade  upon  [*275] 
the  premises,  the  business  of  a  schoolmaster  was  held  to 
be  within  the  meaning  of  the  covenant ;  for  a  reason  differing 
materially,  indeed,  from  that  upon  which  the  defendants  in  the 
present  case  proceeded,  for  Lord  EUenborough  was  of  opinion 
iJiat  the  business  of  a  schoolmaster  was  likely  to  create  as  much 
annoyance  as  could  be  predicated  of  any  busmess. 

Kthe  plaintiff  understood  the  agreement  in  the  same  sense  as 
the  defendants,  he  has  no  equity  to  insist  in  this  court  upon  the 
omission  of  a  covenant  which  ne  knew  that  the  defendants,  by. 

.     (a)  llf.  & S.  96. 
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the  GOT^iants  of  tlie  origmal  lease,  were  bound  to  inaeTt.  But 
even  if  the  plaintiff  did  not  originally  understand  the  agceemeat 
ii^that  sense,  there  is  evidence  to  show  that  the  plaintiff  agreed 
to  execute  a  lease  in  confonnitv  with  the  draft  containing  the 
covenant  against  trades  generally,  on  condition  that  the  d^aid- 
ants  made  certain  improvements  on  the  premises,  which  improve- 
ments  the  defendants  in  fact  executed.  The  evidence  upon  that 
point  is  admissible,  according  to  the  rule  laid  down  by  Sir  Wil- 
tiam  Grant  in  Clarke  v.  Orant^{a)  that,  in  a  suit  for  specifie  per- 
formance, though  it  is  not  open  to  a  plaintiff  to  alter  or  correct 
the  terms  of  a  written  agreement  by  parol,  the  defendant  may  re- 
flort  to  parol  evidence  against  a  plaintiff  who  seeks  to  have  a 
written  agreement  specifically  performed,  independently  of  a  col- 
lateral stipulation. 

The  frame  of  the  biU  is  irregular ;  for  a  plaintiff  cannot,  ac- 
cept under  such  special  circumstances  as  do  not  •exist  in  this  case, 
seek  for  specific  performance,  or,  in  the  alternative,  if  the  agrees 
ment  cannot  be  performed,  for  compensation  in  damages.  Todd  v. 
Oee^Q)),  Nidoson  v.  Wordsrjoorih,{c)  The  court,  however, 
[*276]  will  *not  dismiss  the  bill,  if  it  dio\ild  be  of  opinion  that 
the  defendants  are  right  in  their  construction  of  the 
agreement,  but  decree  a  specific  performance  for  the  defendants 
without  a  cross  bill ;  Fifo  v.  Clayton.{d) 

Mr.  BiekersiefJi  in  reply. 

The  Masteb  of  the  Eolls: — ^In  this  case  it  is  provided  by 
the  agreement  entered  into  between  the  parties,  that  the  plaintiff 
should  Hkcept,  and  the  defendants  should  grant  a  lease,  for  a  term 
of  fourteen  or  twenty-one  years,  of  the  house  and  premises  which 
the  plaintiff  then  occupied ;  and  that  the  intended  lease  should 
contain  the  usual  covenants  between  landlord  and  tenant,  and 
further,  a  covenant  that  the  premises  should  not  be  converted 
into  a  school.  The  first  question  is  whether,  under  this  agree- 
ment, the  defendants  are  or  are  not  at  liberty  to  insist  on  the  in- 
sertion of  a  covenant  restraining  the  carrying  on  of  any  trade 
upon  the  premises. 

I  consider  it  to  be  perfectly  clear  that  the  common  and  usual 
coveuants  between  landlord  and  tenant  will  not  extend  to  cove- 
nants in  restraint  of  trade,  and  I  consider  that  a  stipulation  that 
the  premises  should  not  be  converted  into  a  school  ia  not  to  be  so 
extended.  It  was  argued  that  the  stipulation  ought  to  be  con- 
strued largely,  so  as  to  apply  to  the  carrying  on  of  other  trades, 
because,  as  was  said,  the  business  of  a  school,  which  was  ex- 

(a)  14  Ves.  519.  (e)  2  Swanst  365. 

(b)  17  Vea  2^3.  .  (d)  13  V«8.  54G. 
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presslj  prohibited,  wMless  offensiye  than  many  other  kinds  of 
trades  which  were  nofigpecifically  named.  I  am  not,  however, 
of  that  OTinion.  Parties,  when  thev  enter  into  agreements,  must, 
as  liOrd  Eldon  has  laid  down,  explain  their  meaning  in 
dear  and  express  terms,  and  the  terms  of  the  *agreement  [*277] 
mnst  not  be  left  to  inference  or  conjecture.  I  am  fiirther 
of  opinion  that  it  is  quite  immaterial  whether  the  plaintiff  had  or 
had  not  notice  that  tne  title  of  the  defendants  themselves  was  de* 
lived  under  a  lease  from  another  person,  considering  that  the 
agreement  in  question  amounts  to  a  representation,  that,  what- 
ever was  the  tenure  under  which  the  defendants  held  the  prop- 
erty, they  were  at  liberty  to  grant  a  lease  of  it  conformably  to 
the  articles  of  agreement,  so  that  the  question  of  notice  or  no 
notice  of  the  nature  of  the  defendant's  tenure,  is  wholly  imma- 
teiial.  The  only  remaining  consideration  is,  whether  it  be  true, 
as  set  up  in  the  defence,  that  certain  variations  in  the  terms  of 
the  original  agreement  were  afterwards  introduced  and  approved 
of  by  ell  parties.  It  is  alleged  by  the  defendants  that  the  plain- 
tiffe  agreed  to  execute  a  lease  in  conformity  with  the  draft  pre- 
pared by  Messrs.  Marson  &  Co.,  upon  the  condition  of  the  speci- 
fied alterations  and  improvements  being  made  in  the  premises. 
If  any  such  agreement  were  proved,  it  would  hardly  be  contended 
that  the  plaintiff  could  resist  the  performance  of  it ;  for  it  would 
be  made  upon  valuable  consideration,  and  he,  as  well  as  the  de- 
fendants, would  be  effectually  bound  by  it. 

His  Honor,  after  having  commented  upon  the  evidence,,  ob- 
served, that  though  there  was  nothing  amounting  to  direct  prooi^ 
yet  there  were  circumstances  sufficient  to  raise  a  presumption,  or 
suspicion  in  the  defendants'  favor,  and  he  accordmgly  directed  a 
reference  to  the  Master  to  inquire  whether  the  plaintiff  ever 
agreed  to  accept  a  lease  of  the  premises  according  to  the  draft 
prepared  by  Messrs.  Marson  &  Co.,  upon  condition  of  certain 
specified  improvements  being  executed  oy  the  defendants, 

*J/ay  9^.— The  defendant  Frederick  Corpe,  after-  [*278] 
wards  obtained  an  order  as  of  course  to  examine  the  co- 
defendants,  Alfred  John  Corpe  and  Augustus  James  Corpe,  as 
witnesses  for  him  on  interrogatories  to  be  settled  by  the  Mas- 
ter, saving  all  just  exceptions.  A  petition  was  now  presented, 
on  the  part  of  the  plaintiff,  praying  that  that  order  might  be 
discharged  for  irregularity. 

Mr.  Bickersieth  in  support  of  the  petition,  cited  Franklyn  v. 
C6lquhoun^{a)  where  Lord  Eldon  saia  he  had  always  thought 
that  a  motion  on  the  part  of  one  defendant,  to  examine  another, 

•  (o)  16  VeB.  2ia 
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was  not  a  motion  of  course  after  a  decc||.  The  order  in  that 
case,  indeed,  was  not  discharged ;  but  tiff  court  refused  to  dis- 
charge it  solely  upon  the  ground  that  no  attempt  had  been  made 
to  disturb  it  for  two  years.  In  PurceU  y,  M''Namara,{a)  a  mo- 
tion on  behalf  of  one  defendant  to  examine  another  after  decree, 
was  held  not  to  be  a  motion  of  course.  The  reason,  upon  which 
ihe  difitinctipn  was  founded,  was  this;  that  where  the  order, 
sayinff  just  exceptions,  was  made  before  the  decree,  the  court 
would  judge  at  the  hearing  whether  there  were  any  just  excep- 
tions J  but  there  was  no  similar  secxirity  after  the  decree.  There 
was,  moreover,  no  suggestion  that  the  defendants  proposed  to  be 
examined  were  not  interested, 

Mr.  Pemberton  said  that,  had  the  motion  in  this  case  been 
made  upon  notice,  the  defelidant  would  have  been  clearly  en- 
titled to  the  order.  The  bill  was  filed  for  the  specific  perform- 
ance of  an  agreement  for  the  grant  of  a  lease  of  a  house  m  which 
the  defendant  Frederick  Corpe  alone  had  any  interest,  and  the 

plarntiff  claimed  to  be  entitled  to  a  lease  without  certain 
[*279]    special  covenants  *introduced  into  the  draft  tendered  by 

the  defendant.  The  case  made  by  the  defendant  was,  tha^ 
the  plaintiff  had  acquiesced  in  the  iatroduction  of  those  special 
covenants.  At  the  hearing  it  was  referred  to  the  Master  to  inquire 
whether  the  plaintiff  had  or  had  not  so  acquiesced ;  and  the  co- 
defendants  proposed  to  be  examined  to  that  point,  were  persons 
who  had  no  interest  whatever  in  the  subject  matter  of  tne  suit, 
though  they  were  originally  parties  to  the  agreement  As  to  the 
cases  cited  in  support  of  the  formal  objection  to  the  order,  the 
supposed  rule  was  not  followed  in  Franklyn  v.  Colquhoun;  and 
PurceU  V.  M^Namura  had  no  application,  because  Uiere  the  mo- 
tion was  for  the  re-examination  of  a  defendant,  which  was  ne- 
cessarily the  subject  of  a  special  application.  Orders  for  the  ex- 
amination of  one  defendant  by  another  were  considered  by  the 
officers  of  the  court  to  be  as  much  of  course  aflier,  as  before 
decree. 

The  Master  of  the  Rolls,  having  conferred  with  the  regis- 
trar, said  it  appeared  to  be  the  practice  of  the  court,  that  a  de- 
fendant might  obtain  an  order  as  of  course  to  examine  a  co-de- 
fendant after  a  decree,  saving  just  exceptions.  The  allegation 
here  was,  that  the  co-defendaiits  proposed  to  be  examined  had 
no  interest.  If  it  should  appear  mat  they  were  interested,  the 
plaintiff  might,  at  the  proper  period,  object  to  the  depositions. 
His  Honor  directed  an  inquiry  into  tiie  practice  to  be  made  by 
the  officers  of  the  court. 

(a)nYe8.43i. 


CASES  IN  CHANCEEY.  279 

1832.^Propert  ▼.  Parker. 

^  On  the  same  day,  certificates  were  fumislied  bv  the  secreta*  • 
lies  to  the  Master  of  the  Rolls,  the  registrars  and  the  six  clerks, 
confirming  the  opinion  given  by  the  registrar  in  court 

Petition  dismissed  with  costs. 


*Propert  v.  Parker.  [*280] 

Rolls.— 1832:  l^rth  March. 

If  an  agreement  for  a  lease  contain  no  stipulation  as  to  oovenanta,  the  party  agree- 
ing to  take  the  lease  has  a  right  to  a  lease  containing  only  usual  covenants,  and  a 
restriction  against  particular  trades,  not  being  a  usual  covenant,  cannot  be  intro- 
duced into  the  leaseu 

The  bill  was  filed  for  the  specific  performance  of  an  agree- 
ment, between  the  plaintiff  and  defofidant,  which  had  been  writ- 
ten hy  the  defendant,  who  was  a  barrister,  and  was  in  the  follow- 
ing words : — "Mr.  Wilmot  Parker  has  agreed  to  give  Mr.  Pro- 
pert  for  the  house,  No.  12  Duke  street,  Portland  place,  seventy 
guineas  a  year,  to  take  a  lease  for  fourteen  or  twenty-eight  vears, 
to  be  determinable  at  the  option  of  the  said  Wilmot  Parker  at 
the  expiration  of  the  first  fourteen  years.  The  fixtures  to  be 
taken  at  a  valuation.    Premium,  fifty  guineas." 

At  the  hearing,  it  was  declared  that  the  plaintiff  was  entitled 
to  a  specific  performance  of  the  agreement,  and  the  usual  refer- 
ence was  made  to  the  Master  as  to^  the  plaintiff's  title,  and  the 
Master  made  his  report  in  &vor  of  the  title,  to  which  report  the 
defendant  took  exceptions,  which  now  came  on  to  be  argued. 
The  ground  on  which  the  house  was  built,  was  originally  leased 
by  the  Duke  of  Portland,  to  a  person  under  whom  the  plaintiff 
claimed  by  an  under-lease,  of  which  about  twenty-five  years 
were  unexpired  at  the  date  of  the  agreement ;  and  the  original 
lease,  as  well  as  the  under-lease  to  the  plaintiff,  contained  a 
covenant  restraining  the  carrying  on  upon  the  premises  of  cer- 
tain trades  therein  specified,  without  the  special  ucense  and  con- 
sent of  the  ground  landlord.  It  did  not  appear  that,  at  the  time 
of  the  agreement,  it  was  known  to  the  defendant  that  the  plain- 
tiff had  only  a  leasehold  interest.  The  defendant  mainly 
relied  upon  the  objection  taken  to  the  title  *in  respect  [*281] 
of  the  above  mentioned  covenant,  which,  with  the  other 
objections,  had  been  overruled  by  the  Master. 

Mr.  Pemberton  in  support  of  the  exceptions. 

Mr.  Bickerstethy  contra. 

The  Master  of  the  Rolls  : — Jf  the  defendant  had  been  ap- 
prised at  the  time  of  the  agreement,  that  the  plaintiff  had  only  a 
Vol.  IIL  13 
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leasehold  interest,  the  question  would  then  have  arisen  whether, 
inasmuch  as  the  lease  to  be  granted  to  the  defendant,  must  ne*' 
cessarily  have  been  subject  to  the  covenants  which  bound  the 
plaintin,  it  was  not,  on  the  part  of  the  defendant,  such  a  want 
of  reasonable  diligence,  to  neglect  to  inform  himself  of  the  na- 
ture of  those  covenants,  as  in  the  consideration  of  a  court  of 
equitv  would  amount  to  implied  notice  of  the  covenants ;  or 
whether  the  defendant,  not  inquiring  into  those  covenants,  was 
entitled  to  take  it  for  granted  that  the  lease  to  the  plaintiff  con- 
tained only  what  are  termed  usual  covenants.  That  question, 
however,  aoes  not  arise  in  this  case,  as  the  answer  of  the  defend- 
ant, though  relied  upon  for  that  purpose,  does  not  amount  to  an 
admission  of  the  defendant's  knowledge  that  the  plaintiff  had 
only  a  leasehold  title. 

There  being  in  the  agreement  no  stipulation  as  to  covenants, 
the  defendant  has  a  right  to  a  lease  containing  only  usual  cove* 
nants ;  and,  the  restriction  of  particular  trades  not  being  a  usual 
covenant,  the  exception  to  the  Master's  report  must  be  aHowed, 
but,  imder  the  circumstances  of  the  case,  without  costs. 


[*282]  ^Flight  v.  Barton. 

KOLLS. — 1832:  16th  June. 

A  party  who  enters  into  an  agreement  for  an  under-lease,  without  inquiring  into  th« 
covenants  of  the  original  lease,  has  constructive  notice  of  all  usual  covenants  in 
the  original  lease. 

Quaere^  whether  he  has  such  notice  of  unusual  covenanta 

But  where  a  party  entered  into  an  agreement  with  a  lessee  for  an  under-leasei  and 
informed  him  of  the  nature  of  the  business  which  he  meant  to  carry  on  in  the 
premises,  and  the  lessee  did  not  apprise  him  that  there  was  a  covenant  in  the 
original  lease  prohibiting  such  business,  the  silence  of  the  lessee  was  equivalent 
to  a  representation  that  there  was  no  such  prohibiting  covenant ' 

The  defendant  Barton  entered  into  an  agreement  to  take 
from  the  plaintiff  an  under-lease  of  certain  premises.  The  ori- 
ginal lease  contained  a  covenant  by  which  certain  trades  were 
prohibited.  On  the  treaty  for  the  lease,  the  defendant  stated  the 
nature  of  the  business  which  he  meant  to  carry  on  in  the  prem- 
ises ;  and  the  plaintiff,  not  being  aware  that  the  prohibiting 
covenant  in  the  original  lease  extended  to  that  business,  did  not 
apprise  the  defendant  of  such  covenant  before  he  entered  into 
the  agreement.  The  bill  was  filed  by  the  plaintiff  to  compel 
the  specific  performance  of  the  defendant's  agreement  for  the 
under-lease ;  and  it  appeared,  upon  the  evidence,  that  the  de- 
fendant's trade  was  within  the  scope  of  the  prohibiting  covenant 
in  the  original  lease. 

Mr.  JBicJcersietli  and  Mr.  Kenyoji  Parher  for  the  plaintiff. 
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Mr.  jRembertan  and  Mr,  Ba/rber,  contra. 

The  Master  of  tqe  Rolls  said,  the  plaintiff's  silenc^  as  to 
the  prohibiting  covenant  when  he  was  informed  of  the  nature 
of  the  defendant's  trade,  had  the  effect  of  a  representation  that 
there  was  no  such  prohibiting  covenant  But  a  defendant  en- 
tering into  an  agreement  for  an  under-lease,  without  previously 
inquiring  into  the  covenants  of  the  original  lease,  had  construct- 
ive notice  of  all  usual  covenants. '  Whether  he  was  to  be  con- 
sidered, under  such  circumstances,  as  having  construct- 
ive notice  of  unusual  covenante,  he  *believed  had  never  [*288] 
been  decided,  and  was  a  very  different  question.  But 
the  general  point  did  not  affect  the  present  case,  which  turned 
upon  the  effect  of  the  plaintiff's  silence,  when  he  was  informed 
oi  the  business  the  defendant  meant  to  carry  on  upon  the  premises. 

By  an  arrangement  between  the  parties,  a  decree  was  taken 
for  specific  performance. 


CossEB  V.  CoLLmas. 

RouA— 1832:  15th  Febraaxy. 

It  is  the  duty  of  a  person  contracting  for  an  onder^leaae,  to  inform  himself  of  the 
covenants  oontained  in  the  original  lease ;  and,  if  he  enters  and  takes  possession 
of  the  property,  he  will  be  bound  by  those  covenants. 

Where  the  original  lease  contained  unusual  covenants,  and  the  defendant  entered 
into  an  agreement  with  the  plamtiff  for  an  under-lease,  and  took  possession  of  the 
premises,  no  reference  to  covenants  being  made  in  the  agreement  but  the  defend- 
ant's solicitor  having  had  an  opportunity  of  inspecting  the  original  lease,  it  was 
held  that  the  defendant  was  bound  to  accept  a  lease  with  the  unusual  covenants 
oontamed  in  the  original  lease. 

Andrew  Cosser  demised  by  way  of  mortgage,  to  secure  the 
repayment  of  860Z.  and  interest,  certain  leasehcSd  houses  which 
he  held  under  a  lease,  dated  the  29th  of  May,  1824,  for  a  term 
of  sixty-two  years,  to  Savill  Godfrey ;  and  he  afterwards  mort- 
gaged the  same  premises,  and  also  a  piece  of  ground  held  under 
a  lease  dated  the  7th  of  August,  1822,  to  his  cousin  Cosser,  the 
plaintiiBEJ  to  secure  the  repayment  of  the  further  sum  of  868?.  and 
interest,  but  subject  to  the  mortgage  of  the  first  lease  to  Savill 
Godfrey.  In  the  year  1829,  Andrew  Cosser  became  bankrupt, 
and  his  assignees,  considering  the  property  to  be  mortgaged  for 
more  than  its  value,  declined  to  accept  the  leases,  and  Godfrey 
and  the  plaintiff  thereupon  entered  into  possession  with  the  con- 
sent of  tne  assignees ;  and  at  a  meeting  of  the  creditors  of  the 
bankrupt,  convened  for  that  purpose  on  the  5th  of  Feb- 
ruary, 1830,  a  resolution  was  passed  that  *the  assignees    [*284] 


284  CASES  IN  CHANCEEY. 

1832.— CoBser  v,  Collinge. 

should  assign  the  equity  of  redemption  of  the  premises  to  Gkod- 
frey  and  the  plaintiff. 

The^  lease  of  May,  1824,  contained  a  covenant  to  insure ;  a 
covenafnt  to  restrain  the  carrying  on,  without  license  of  the 
ground  landlord,  of  certain  noisome  trades  therein  mentioned ; 
and  a  covenant  to  deliver  up  at  the  expiration  of  the  term,  as 
well  all  ordinary  fixtures  therein  enumerated,  as  "  all  new  erec- 
tions, structures  and  improvements,  and  all  other  things  fixed 
or  fastened  to  the  premises  thereby  demised  at  any  time  during 
the  term."  The  lease  of  August,  1822,  contained  a  covenant  "  to 
deliver  up  at  the  end  of  the  term  all  fixtures  and  things  whicli  I 

at  anytime  during  the  term  should  be  fixed  or  fastened  in  or 
upon  the  premises,  or  any  part  thereof" 

While  Godfrey  and  the  plaintiff  were  in  possession,  and  be-  [ 

fore  the  assignment  was  made  to  them  by  the  assignees  of  the  j 

bankrupt,  the  defendant  Collinge,  who  was  an  engineer  and  I 

patent  axle  tree  manufecturer,  entered  into  a  treaty  with  them  ' 

for  an  under-lease  of  part  of  the  property ;  and  being  desirous 
of  taking  immediate  possession,  he  requested  Mr.  God&ey  to  ac- 
company him  with  the  leases  to  Mr.  Watson,  the  defendant's 
solicitor,  in  order  that  the  covenants  in  the  leases  might  be  ex- 
amined, and  the  delay  in  preparing  an  abstract  avoided.  Mr. 
Godfrey  did  accordingly  accompany  the  defendant  to  Mr.  Wat- 
son's house,  taking  with  him  the  leases;  and  Mr.  Watson  having 
examined  the  covenants,  and  adverted  to  that  which  prohibited 
particular  trades,  required,  on  the  part  of  the  defendant,  a  license 
irom  the  ground  landlord  to  permit  the  defendant  to  carry  on 
his  busines  of  an  engineer  and  patent  axle  tree  manufacturer. 
Such  license  was  obtained  from  the  ground  landlord  on 
[*285]  the  24th  of  April,  1830,  and  on  the  *29th  of  the  same 
month,  the  defendant  took  possession  of  the  premises  for 
which  he  had  contracted,  having  previously  signed  an  agree- 
ment, approved  by  Godfrey  and  the  plaintiff,  in  the  form  of  a 
letter  as  follows : — 

"  To  Messrs.  Godfrey  &  Cosser. 

"  Oenilemen, — ^I  beg  to  say  I  am  willing  to  take  the  lease  of 
the  premises  in  Bridge  Eoad,  Lambeth,  lately  occupied  by  An- 
drew Cosser,  at  the  rent  of  lOOZ.  per  annum  with  150Z.  premium, 
for  the  whole  term  you  hold  the  same,  short  of  ten  d!avs ;  and 
also  to  take  a  small  portion  of  ground  where  part  of  tne  shop 
stands  belonging  to  Mr.  Godfrey  at  7i  per  annum  rent,  to  com- 
mence Midsummer  day  next. 

"  Charles  Collinge." 

By  an  indenture  dated  the  ith  of  August,  1830,  all  the  inter- 
est of  Savill  Godfrey  in  the  premises,  comprised  in  the  lease  of 
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the  29tli  of  May,  1824,  was  assigned  by  Mm  to  the  plaintiff;  and 
afterwards  by  an  indenture,  dated  the  5th  of  August,  1880,  the 
equity  of  reaemption,  and  all  other  interest  of  the  bankrupt  in 
the  premises,  were  assigned  by  the  bankrupt  and  his  assignees  to 
the  plaintiff,  in  pursuance  of  the  before  mentioned  resolution  of 
the  creditors. 

The  plaintiff  informed  the  defendant  that  he  was  ready  to  grant 
alone  a  lease  of  the  premises  which  the  defendant  had  agreed  to 
take  from  Godfrey  and  the  plaintiff;  and  the  defendant  directed 
Buch  lease  to  be  proceeded  with.  A  draft  of  a  lease  was  accord- 
ingly prepared,  to  which  the  defendant  objected,  on  the  ground 
that  it  contained  the  before  mentioned  special  covenants  to  in- 
sure, and  to  deliver  up  at  the  expiration  of  the  term  all  new 
erections,  structures  and  improvements,  and  all  other  things  fixed 
or  festened  to  the  premises  at  any  time  during  the  term. 

*The  defendant's  solicitors  returned  the  draft  with  [*286] 
the  following  clause  of  exception  introduced  after  the 
last  mentioned  covenant: — "Except,  nevertheless,  and  always 
reserved  to  Charles  OoUinge,  his  executors,  adminstrators  and  as- 
signs, the  machinery,  fixtures  and  implements  that  are  now  or 
hereafter  may  be  set  up,  affixed  or  fastened  to  the  said  premises 
or  any  part  thereof  The  plaintiff  insisted  that  he  could  only 
grant  an  under-lease  with  such  covenants  as  were  contained  in 
the  original  lease,  which  covenants  the  defendant's  solicitor  had 
examined,  and,  with  the  exception  of  the .  covenant  against  par- 
ticular trades,  approved ;  and  that  as  to  the  covenant  to  insure, 
the  defendant  was  fully  aware  of  it,  and  had  actually  insured  the  * 
premises  for  1,700?. 

The  bill  was  filed  for  the  specific  performance  of  the  agree- 
ment. The  defendant,  by  his  answer,  submitted  that  the  cove- 
nants were  unusual,  and  that  he  was  not  bound  by  them.  He 
admitted  that  he  had  insured  the  property ;  but  that  the  insu- 
rance was  effected  for  his  own  security,  and  not  by  reason  of  his 
acquiescence  in  the  special  covenant  to  insure. 

Mr.  Savill  Godfrey,  in  his  evidence  on  the  part  of  the  plaintiff, 
deposed  to  the  circumstances  which  took  place  at  the  house  of 
Mr.  Wateon,  the  defendant's  solicitor,  when  he  accompanied  the 
defendant  at  his  earnest  request  to  have  the  deeds  inspected,  and 
said,  he  considered''  that  Mr.  Watson,  as  the  defendant's  legal  ad- 
viser, had  a  ftill  opportunity  of  becoming  acquainted  with  the 
contents  of  the  leases. 

Mr.  Watson  was  examined  on  the  part  of  the  defendant,  and 
deposed  that  he  only  cursorily  examined  the  leases ;  that  he  ad- 
vised the  defendant  not  to  take  a  lease,  until  the  lessors,  who 
were  only  mortgagees,  had  obtained  the  equity  of  redemp- 
tion, ana  their  title  had  been  ^further  investigated ;  that,  [*287] 
bis  attention  being  directed  to  the  covenant  prohibiting 
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partLcolar  trades  among  whieh  was  that  of  a  smith,  he  appro* 
bended  that  the  defendant's  trade  would  come  imder  that  pro- 
hibition, and  that  he  thereupon  stated  his  opinion  that  the  land* 
lord's  consent  lb  the  carrying  on  of  the  detendant's  trade  upon 
the  premises,  must  be  obtained  before  the  def^adant  could  enter 
into  any  agreement  for  taking  a  lease ;  and  that  it  was  distinctly 
agreed  and  understood  between  the  deponent  and  Saviil  Godfrey, 
that  when  the  mortgagees'  title  was  completed^  and  the  landlord's 
license  obtained,  the  leases  should  be  again  brought  to  the  de* 
ponent)  that  he  might  have  an  opportunity  of  investigating  the 
title. 

Mr.  Pemberton  and  Mr.  J^uartj  for  the  plaintiff 

Mr.  Bickerstdh  and  Mr.  Beales^  canfyxu 

The  Master  op  the  Bolls: — The  question  in  this  case  is, 
whether  Mr.  Collinge,  the  defendant,  who  agreed  to  take  firom 
the  plaintiff  an  under-lease  of  certain  premises,  is  to  be  bound  by 
the  covenants  contained  in  the  original  lease.  The  question  is 
first  to-  be  considered  without  reference  to  the  evidence  in  this 
cause.  On  the  28d  of  April,  1880,  a  treaty  is  entered  into  by 
Collinge  with  Mr.  Godfrey  and  the  plaintiff;  and  on  the  26th  of 
April,  three  days  afterwjuras,  he  signs  an  agreement  which  binds 
him  to  take  the  under-lease,  and  a  few  days  afterwards  he  enters 
into  possession  of  the  premises.  K  there  were  no  evidence  what- 
*  ever  other  than  the  racts  I  have  now  stated,  prima  facie  a  man 
who  agrees  to  take  an  under-lease  must  know  that  he  is  to  be 
bound  by  all  the  covenants  contained  in  the  original  lease.  It 
was  the  duty  of  Mr.  Collinge  to  inform  himself  of  the 
[*288]  covenants  which  were  *contained  in  the  original  lease, 
and  if  he  enters  and  takes  possession  of  tiie  property,  he 
is  bound  by  those  covenants. 

So  the  question  would  have  stood,  if  there  had  been  no  evi- 
dence. It  is  next  to  be  considered  upon  the  evidence,  whether 
Mr.  Collinge  had  direct  or  constructive  notice  of  the  nature  of 
the  covenants  in  the  leases.  Mr.  Saviil  Godfrey  says,  that  about 
the  25th  of  April,  CoUinge  came  to  him  and  stated  that  he  was 
desirous  of  entering  into  an  agreement  for  an  under-lease,  and  also 
to  have  immediate  possession ;  and  with  a  view  to  save  the  delay 
of  making  an  abstract,  he  requested  Mr.  Godfrey,  who  was  in 
possession  of  the  leases,  to  accompany  him  to  the  house  of  Mr. 
Watson,  the  defendant's  solicitor,  in  order  that  Mr.  Watson  might 
have  an  opportunity  of  examining  those  leases.  An  abstract 
would  have  contained  a  statement  of  the  covenants,  and  it  must 
be  inferred  that  Mr.  Watson  performed  his  duty  in  examiniog 
the  deeds,  with  a  view  to  obviate  the  necessity  of  an  abstract. 
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Mf .  Watson's  evidence  is  not  altogether  consistent  with  the  de- 
^x>sition  of  Mr.  Godfrey ;  but  in  the  main  points  it  appears  to  me 
to  be  so  far  from  contradicting  Mr.  Qpdfrey's  evidence,  that  it  is 
to  be  considered,  looking  to  the  general  actions  and  conduct  of 
men,  as  substantially  conjSrming  it 

I  am  clearly  of  opinion,  that  Mr.  Watson  had  either  actual  or 
constructive  notice,  because  the  deeds  were  brought  to  him  for 
the  purpose  of  ascertaining  what,  if  he  had  used  due  diligence, 
he  must  have  discovered.  The  plaintiff,  therefore,  is  entitied  to 
the  specific  performance  which  he  asks ;  and  as  I  think  Mr.  Wat- 
son might,  with  due  diligence,  have  discovered  what  the  cove- 
nants in  the  leases  were,  ne  is  entitled  to  that  specific  perform- 
ance with  costs. 


♦Breedon  v.  Tugmak.  [*289] 

EOLL&— 1834:  21st;  April 

A  bequest  by  a  testator  of  one-third  of  his  perBooal  estate  to  his  daugfatw,  and  in 
case  of  his  decease,  to  have  the  interest  therein,  and  principal  when  she  attained 
the  age  of  twen^-flye,  held  to  give  a  vested  interest  to  the  daughter,  though  she 
died  under  that  age. 

The  material  part  of  the  will  of  Thomas  Truscoat  was  in 
these  words: — "I  will  and  bequeath  to  Mary  Truscoat,  my 
second  wife,  one-third  of  my  personal  property,  with  the  house- 
hold furniture  and  plate,  and  a  third  of  my  personal  property  to 
Thomas  Hodges  Truacoat,  my  son  by  my  first  wife  Sarsiii,  to  be 
laid  out  in  an  estate  as  an  annuity  for  his  natural  life,  and  the 
other  third  to  toy  daughter,  Sarah  Truscoat,  bjr  my  first  wife 
Sarah,  and,  in  case  of  my  decease,  to  have  the  interest  therein 
and  principal  when  she  arrives  at  the  age  of  twenty  five  years." 

Sarah  Truscoat,  the  daughter,  survived  the  testator,  and  in 
November,  1828,  attained  wie  age  of  twenty-one.  She  died  in 
the  month  of  February,  1882,  under  the  age  of  twenty-five  years, 
having,  a  short  time  previously,  intermarried  with  the  plaintiff 
Breedon. 

The  single  question  in  the  cause  was,  whether  the  share  of 
the  testator's  property,  bequeathed  to  his  daughter  Sarah,  had 
vested  in  her  so  as  to  be  a  transmissible  interest  to  her  husband, 
or  was  to  vest  absolutely  only  in  the  event  of  her  attaining  the 
age  of  twenty-five. 

Mr..  Pemberton,  for  the  plaintiff,  argued  that  the  first  words  of 
the  bequest  to  the  testator's  daughter  Sarah  imported  an  abso- 
lute gift  to  her  of  a  third,  independent  of  the  time  of  payment, 
and  that  the  direction  for  paying  her  the  intei'est  of  the  rand,  in 
case  of  his  decease,  and  tne  principal  at  twenty-five,  was  and 
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[*290J    coiild  only  *be  intended  to  prevent  her  ftom  wasting 
or  misappying  tlie  capital,  but  not  to  cut  down  the  exr 
tent  of  the  prior  gift. 

Mr.  BicJcersieth  and  Mr.  James  Wilson  for  the  defendant  Tug- 
man,  who  had  married  the  testator's  widow  and  personal  repre- 
sentative, contended  that  the  expression  "  in  case  of  my  decease," 
must  be  construed  as  importing  a  contingency ;  and,  according 
to  that  construction,  the  subsequent  part  of  the  bequest  was 
merely  an  explanation  of  what  the  testator  meant  in  the  pre- 
ceding part,  namely,  that  the  daughter  should  take  no  more 
than  the  interest  till  twenty-five,  and  that  the  vesting  of  the 

1)rincipal  was  to  depend  upon  her  living  to  attain  that  age.  The 
ast  clause,  indeed,  was  so  peculiarly  framed,  that  the  contin- 
gency appeared  to  be  applicable,  as  in  Knight  v.  Knight,{a)  as 
well  to  the  interest  as  to  tne  principal. 

•  Mr.  Oirdlestone^  jun.,  Mr.  JRandeU  and  Mr.  BazaJgeUe^  for  other 

parties. 

Mr.  Pemierton  in  reply,  observed,  that  in  this  case  the  gift  of 
interest  was  immediate  and  vested,  so  that  Knighi  v.  Kni^  had 
no  application. 

The  Master  of  the  Rolls  said  that  this  was  plainly  an  ab- 
solute gift  to  the  daughter,  and  that  the  payment  only  was  post- 
poned. The  testator  meant  not  to  qualify  or  restrict  the  nature 
of  the  previous  gift,  but  to  distinffuish  between  the  time  when  she 
was  to  receive  the  interest,  and  the  time  when  she  was  to  re- 
ceive the  principal.  Upon  both  grounds,  therefore,  the  daugh- 
ter must  be  held  to  have  taken  an  immediate  vested  in- 
[*291]  terest.  *The  case,  however,  was  not  free  from  doubt, 
and  he  should,  therefore,  make  the  decree  in  &vor  of 
the  plaintiff  without  costs. 

(a)  2  Sim.  &  Sto.  490. 


Mousley  V.  Carr 

1835:  Uh  December. 

The  following  order  was  made  in  this  cause ;  see  p.  206, 
supra, 

"  Whereas  Wiliam  Carr,  one  of  the  defendants  in  this  cause, 
did,  on  the  25th  day  of  June,  1885,  prefer  his  petition  unto  the 
Eight  Honorable  the  Lords  Commissioners  for  the  Custody  ol 
the  Great  Seal  of  Great  Britain,  setting  forth  as  therein  is  set 
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fyrtiiy  and  praying  that  the  exceptions  in  the  petition  mentioned, 
and  the  matter  of  the  plaintiff's  petition  of  appeal,  might  be  ro- 
heard  before  their  Lordships  accordingly,  and  that  the  order  of 
the  20th  day  of  November,  1834,  maae  on  the  petition  of  the 
plaintiff,  might  be  reversed  or  varied,  and  that  Ihe  order  of  the 
yth  day  of  June,  1833,  on  exceptions  to  the  Master's  report  in 
the  petition  of  rehearing  mentioned,  might  be  affirmed ;  where- 
upon it  was  ordered  that,  upon  the  plaintiff  or  his  clerk  in  court 
subscribing  the  said  petition,  thereby  consenting  to  pay  such 
costs,  if  any,  as  the  court  should  think  fit  to  award,  in  respect  of 
any  proceedings  had  since  the  said  order,  and  upon  his  deposit- 
ing 20?.  with  me  registrar  in  a  week,  the  said  appeal  should  be 
set  down  to  be  heard  before  their  Lordships  next  after  the  re- 
hearings  and  appeals  then  already  appointed;  and  the  peti- 
tioner's clerk  in  court  duly  subscribed  such  submission, 
*and  such  deposit  was  accordingly  made:  And  this  [*292] 
cause  coming  on  this  present  day,  to  be  heard  before 
their  Lordships  on  the  said  petition  of  rehearing  in  the  presence 
of  counsel,  upon  debate  of  tne  matter  and  hearing  the  said  peti- 
tion of  rehearing,  the  said  order  dated  the  20th  dav  of  Novem- 
ber, 1834,  and  me  said  order  dated  the  7th  day  of  June,  1833, 
read,  and  what  was  alleged  by  the  counsel  on  both  sides ;  and 
it  appearing  that  an  order  dated  the  20th  day  of  November,  1834, 
was  made  by  the  Lord  Chancellor,  on  a  petition  of  appeal  from 
an  order,  dated  the  7th  dav  of  June,  1883,  made  in  these  causes 
by  the  Eight  Honorable  the  Master  of  the  Eolls,  presented  by 
the  plaintiff,  their  Lordships  do  order  that  the  petition  of  re- 
hearing presented  to  their  Lordships  by  the  defendant  William 
Carr,  on  the  25th  day  of  June,  1835,  be  taken  off  the  file;  and  it 
is  ordered  that  the  order  made  thereon,  dated  the  25th  day  of 
Jime,  1836,  whereby  it  was  ordered  that  upon  the  petitioner  or 
his  clerk  in  court  subscribing  the  said  petition,  thereby  consent- 
ing to  pay  such  costs,  if  any,  as  this  court  should  think  fit  to 
award  in  respect  to  any  proceedings  had  since  the  said  order  of 
the  twentieth  day  of  November,  1834,  be  discharged,  and  it  is 
ordered  that  the  sum  of  20Z.  deposited  with  the  registrar  by  the 
said  defendant  William  Carr  on  setting  down  his  petition  of  re- 
hearing be  paid  back  to  him." 


*WiLLASEY  V.  Mashttkb.  [*293] 

BOLL&— 1834:  8th,  10th  and  11th  March. 

The  aasigneeB  or  ezecutora  of  a  baokrapt  are  not,  under  the  statute,  liable  to  pay 

the  costs  of  taxation,  if  more  than  one-sixth  of  the  bOl  of  costs  of  the  solicitor  is. 

deducted  on  taxation. 

In  this  case,  a  solicitor  having  become  bankrupt,  and  his  bill 


298  CASES  IN  CHANCERY. 

1834.— WOUuejr  ▼.  Hasbiter. 

ii        i  I  i I  I   II   i  —  ■  ■  ■     ■  ■■  ■  ■  ■  ■  .. 

of  costs  having  been  delivered  by  the  aafiighees  to  the  plaintii^ 
las  client,  the  plaintiff  obtained  tne  common  order  for  the  taxa- 
tion of  the  bill;  and  more  than  one-sixth  of  the  amonnt  having 
been  deducted  from  the  bill  on  taxation,  the  plaintiff  presented  a 
petition,  praying  that  the  costs  of  the  taxation  might  be  paid  by 
the  assignees;  and  the  question  was,  whether  the  assignees  were 
liable  to  pay  such  costs  xmder  llie  statute. 

Mr.  Baashawe^  for  the  petitioner : — There  can  be  no  doubt  of 
the  jurisdiction  of  the  court  to  make  the  order  prayed  by  this 
petitioner.  The  assignees  stand  precisely  in  the  situation  of  the 
Dankrupt  solicitor,  and  cannot  be  entitled  as  ieigainst  the  client,  to 
any  exemption  from  those  liabilities  to  which  the  solicitor  would 
have  been  subjected.  In  the  Draper^  Company  v^  Davis^{a)  Lord 
Hardwicke  referred  a  solicitor's  bill  to  be  taxed,  on  the  ground 
of  improper  charged  appearing  on  the  &ce  of  it,  though  it  had 
been  adjusted  and  allowed  seventeen  years  before.  From  some 
of  the  early  cases  it  appears  that  the  courts  exercised  their  juris- 
diction over  attorneys  with  great  severity ;  there  is  one  case  in 
Keble(6)  where  an  attorney  took  the  son  of  one  Starkie  as  a  clerk 
for  five  years,  in  consideration  of  the  sum  of  80t,  upon  condition 
that  he  should  return  402.  if  B.  died  within  three  years^ 
[*294]  *but  that  nothing  should  be  returned  if  the  son  died. 
The  son  died  within  haff  a  year,  and,  upon  the  applica- 
tion of  the  father  to  have  a  part  of  the  money  returned,  the  court 
held  that  this  was  most  conscionable,  and  that  the  clerks  of  the 
court  were  to  be  regulated  in  all  things  by  tibe  court ;  and  they 
ordered  the  attorney  to  return  40t  within  a  week,  and  in  case  of 
default  to  be  imprisoned  aild  put  out  of  the  roll.  In  Parry  v. 
Owen,{c)  a  case  before  Lord  Hardwicke  after  the  Statute  2  G.  II, 
c.  23,  s.  23,  a  bill  having  been  brought  by  the  executrix  of  an 
attorney  for  money  due  from  the  defendant  for  business  done  by 
her  husband,  and  flie  defendant  having  demurred  partly  upon  the 
ffTound  that  the  statute  had  pointed  out  a  summary  remedy,  the 
demurrer  was  allowed.  It  is  to  be  inferred,  therefore,  that  the 
executor  of  ^  solicitor,  or  the  assignee  of  a  bankrupt  solicitor — 
for  the  case  of  the  assignee  cannot  stand  upon  higher  ground  than 
that  of  the  executor — ^has  the  same  rights,  and  is  subject  to  the 
same  liabilities  under  the  statute,  or  by  analogy  to  the  statute,  as 
the  solicitor  himself. 

Mr.  Oeldart,  contra: — ^The  assignee,  no  doubt,  stands  in  the 
same  situation  as  an  executor,  and  it  appears  from  many  cases  at 
law,  that  the  courts  had  no  jurisdiction  to  tax  a  bill  of  costs  as 
against  the  executor  of  an  attorney;    Gregg's  ca8e,{(I)  Lee  v. 

(a)  2  Atk.  295.  (c)  3  Atk,  ■740. 

(b)  Anon.  2  Keb.  318.  (d)  1  Salk.  89. 
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Kmghi,{a)  Chappie  v.  Chapman^Q))  HnUock  on  Costs^c)  In  WesUm 
V.  PooVd)  an  application  was  made  after  an  attorney's  death  to 
tax  his  bill,  and,  more  than  one-sixth  having  been  struck  off^  it 
was  moved  that  the  executrix  might  pay  the  costs ;  but 
the  *court  held  that  the  words  or  the  act  imposed  the  [*295] 
costs  u|)on  the  attorney  or  solicitor  only,  and  that  the 
executrix  was  not  to  blame  if  she  stood  upon  his  bill,  or  made 
out  one  fix>m  his  books.  The  point  is  statea  generiJly  in  Tidd's 
Practice,(e)  that  the  executor  or  administrator  of  an  attorney  is 
not  liable  to  costs  of  taxation,  alliiough  more  than  one-sixtn  oi 
the  amount  of  the  bill  be  taken  off.  Courts  of  equity,  in  any  new 
or  doubtful  case  with  respect  to  the  taxation  of  bills  of  costs,  are 
in  the  habit  of  following  the  analogy  of  the  rules  established  in 
courts  of  law ;  Okie  v.  Chri8iian.{g)  It  is  unnecessary  to  con- 
sider what  might  have  been  the  course  of  the  court  before  the 
statute,  because,  as  the  petitioner  has  not  paid  llie  money  into 
court,  this  is  not  an  application  to  the  general  jurisdiction  of  the 
court)  but  an  application  under  the  statute.(A) 

The  Mastek  or  the  Bolls  : — Under  the  statute,  assignees, 
like  executors,  are  not  liable  to  pay  the  costs  of  taxation,  if  more 
than  a  sixth  be  deducted,  the  excessive  demand  not  being  impu- 
table to  them,  but  to  the  solicitor.  Prior  to  the  statute,  a  client 
was  not  entitled  to  an  order  for  taxation  of  a  bill  of  costs  without 
previously  paying  the  money  into  court.  In  this  case  the  peti- 
tioner obtained  the  common  order  for  taxation  without  paying 
the  money  into  court;  his  proceeding,  therefore,  was  plainly 
under  the  statute,  and  he  cannot  claim  the  costs  of  taxation  from, 
the  assignees. 


♦CLOUOHt;.  Clough.  [*296] 

Bolls.— 1834:  6th  March. 

A  married  woman  having  a  power  to  appoint  personal  estate,  held  in  trast  for  her, 
by  her  last  wiU  and  testament,  notwithstanding  her  eoverture,  made  a  will  In  ex- 
ercise of  her  power  during  the  life  of  her  husband.  She  survived  her  husband, 
and  afterwards  took  an  assignment  fh>m  her  trustee  of  the  personal  estate  to  her> 
sell    This  assignment  does  not  operate  as  a  revocation  of  the  wilL 

By  a  settlement  dated  the  2Sd  of  November,  1810,  and  made 
on  the  marriage  of  Sarah  Gledill  with  Ealph  Blakelock,  the 
several  sums  of  stock  and  money,  securities  for  monev,  &c., 
therein  mentioned,  were  assigned  and  transferred  to  John  Beedam 

(a)  Bamea,  119.  («)  Vol  I,  p.  63,  8th  edit 

(b)  Barnes,  122.  iff)  1  Turn.  A  Russ.  324. 

(c)  p.  499.  W  Anon.  2  Ves.  sen.  462. 
(d^  2  Str.  1056. 
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Charlesworth,  his  executors,  administrators  and  assign^  upon 
trust  to  pay  and  apply  the  same,  and  the  interest  and  dividends 
thereof,  to  such  person  or  persons,  and  in  such  manner  as  Sarah 
Gledill  should,  by  any  deed  or  deeds,  writing  or  writings,  with 
or  without  power  6f  revocation  and  new  appointment,  (Erect  or 
appoint ;  and  in  de&ult  of,  and  until  such  direction  or  appoint- 
ment, upon  trust,  during  the  life  of  Sarah  Gledill,  to  pay  the 
dividends  and  interest  of  the  said  trust  funds,  &c.,  to  Sarah  Gle- 
dill, to  her  own  separate  use,  or  to  such  person  or  persons  as  she 
should  appoint ;  and  from  and  after  the  decease  of  Sarah  Gledill, 
upon  trust  to  pay  and  assign  a  part  of  the  said  trust  funds, 
therein  specified,  to  her  intended  husband,  and  to  pay  and  assign 
the  resid!ue  of  such  trust  funds,  and  in  case  Ralph  Blakelock 
should  not  survive  his  intended  wife,  the  whole  thereof  to  such 
person  or  persons,  and  in  such  manner,  as  Sarah  Gledill,  not- 
withstanding her  coverture,  and  whether  covert  or  sole,  should 
by  her  last  will  and  testament,  or  any  writing  in  the  nature 
thereof,  bequeath,  direct  or  appoint ;  and  in  default  of  such  be- 
quest, direction  or  appointment,  for  such  person  or  persons  of 
her  own  blood  and  family  as  would,  by  virtue  of  the  Statute  of 
Distributions,  be  entitled  thereto.  And  by  the  same  settlement 
all  the  real  estate,  whatsoever  and  wheresoever,  of  Sarah  Gledill, 
was  conveyed  to  Christopher  Holland  and  his  heirs,  to 
[*297]  such  uses  as  Sarah  *Gledill,  notwithstanding  her  cover- 
ture, and  whether  covert  or  sole,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation  and 
new  appointment,  should  direct  or  appoint ;  and  in  default  of, 
and  untd  such  direction  or  appointment,  to  the  use  of  John  Bee- 
dam  Charlesworth,  and  his  neii;^,  during  the  life  of  Sarah  Gle- 
dill, to  pay  the  rents  and  profits  to  her  for  her  separate  use,  or  to 
such  person  or  persons  as  she  should  appoint ;  and  from  and  after 
the  aecease  of  Sarah  Gledill,  to  and  upon  such  uses  as  Sarah 
Gledill  should,  notwithstanding  her  coverture,  and  whether  covert 
or  sole,  by  her  last  will  and  testament  in  writing,  or  by  any 
writing  in  the  nature  thoreoi^  devise,  direct  or  appoint ;  and  in 
default  of  such  devise,  direction  or  appointment,  to  the  use  of  the 
right  heirs  of  Sarah  Gledill. 

The  marriage  took  effect  shortly  after  the  date  of  the  settle- 
ment, and  on  the  27th  of  May,  1820,  Mrs.  Blakelock  duly  exe- 
cuted an  instrument,  purporting  to  be  her  last  will  and  testa- 
ment, made  in  exercise  of  the  power  reserved  by  the  settlement; 
and  she  thereby  made  a  full  disposition  of  her  property  real  and 
personal,  and  among  other  bequests  gave  a  legacy  to  her  hus- 
band. And  she  appointed  her  husband  and  John  Beedam 
Charlesworth  executors  of  her  will. 

Ralph  Blakelock  died  on  the  28th  of  August,  1820,  without 
issue,  leaving  his  widow  surviving  him ;  and  by  an  indenture  of 
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release,  dated  the  6th  of  October,  1824,  and  made  between  John 
Beedam  Charlesworth  of  the  one  part,  and  Sarah  Blakelock, 
widow,  of  the  other  part,  reciting  tne  settlement  of  November, 
1810,  and  that  certain  after-purchased  estates  had  been  settled  to 
the  same  uses;  and  reciting  the  death  of  Ealph  Blakelock,  and 
that  Sarah  Blakelock  was  desirous  that  all  her  real  es- 
tates *should  be  absolutely  vested  in  her  in  fee  simple,  it  [*298] 
was  witnessed  that  Sarah  Blakelock,  in  exercise  and 
execution  of  the  power  given  to  her  by  the  settlement,  limited 
and  appointed  all  her  real  estates  comprised  in  the  settlement, 
and. her  other  real  estates,  so  settled  to  the  same  uses  as  afore- 
said, to  herself  and  her  heirs ;  and  it  was  witnessed  that  John 
Beedam  Charlesworth  conveyed  the  same  real  estates  to  Sarah 
Blakelock  and  her  heirs.  And  by  the  same  indenture,  after 
reciting  the  indentures  by  which  the  mortgaged  premises  therein 
mentioned,  had  been  conveyed  to  John  Beedam  Charlesworth, 
and  the  several  mort^a^es,  bonds  and  securities  assigned  to  John 
Beedam  Charlesworth,  by  the  settlement  of  the  23d  of  Novem- 
ber, 1810,  upon  the  trusts  therein  mentioned,  which  trusts  were 
become  satisfied  or  void  and  determined  by  the  death  of  Ralph 
Blakelock  without  issue,  and  reciting  that  Sarah  Blakelock  had 
become  absolutely  entitled  to  the  moneys  secured  by  the  said 
mortgages,  &c.,  and  that  she  had  requestea  John  Beedam  Charles- 
worth to  reconvey  to  her  the  said  mortgaged  premises,  and  as- 
sign to  her  the  moneys  so  secured  as  aforesaid,  it  was  witnessed 
that  John  Beedam  Charlesworth  reconveyed  the  mortgaged 
premises,  and  assigned  the  moneys  thereby  secured,  and  the 
other  property  comprised  in  the  said  settlement  accordingly. 

In  October,  1834,  John  Beedam  Charlesworth  retransferred 
the  sum  of  2,100?.,  three  per  cent,  consolidated  bank  annuities, 
comprised  in  the  settlement,  to  Mrs.  Blakelock. 

Mrs.  Blakelock  died  on  the  5th  of  December,  1825,  \\dthout 
having  made  any  other  disposition  of  any  part  of  her  property, 
and  leaving  three  brothers  and  three  sisters,  and  Catherine  Roberts 
and  Catherine  Woods,  the  children  of  two  deceased  sis- 
ters, her  next  of  kin  according  *to  the  Statute  of  Dis-  [*299] 
tributions.  A  limited  administration,  with  the  testa- 
mentary paper  annexed,  and  afterwards  a  general  administration 
of  Mrs.  BlaKclock's  personal  estate,  were  granted  to  the  defend- 
ants, WUliam  Clough  and  Hannah  Wilkinson,  two  of  the  next 
of  kin. 

The  bill  was  filed  by  John  Clough,  Thomas  Clough  and  Mary 
Greaves,  three  of  the  next  of  kin  of  Mrs.  Blakelock,  against  the 
other  next  of  kin,»  and  other  defendants  interested  imder  the  tes- 
tamentary appointment,  for  the  purpose  of  having  the  personal 
estate  of  Mrs.  Blakelock  administered,  and  the  rights  of  the 
several  parties  declared;  and  the  principal  question  in  the  cause 
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was,  whether  the  deed  of  the  6th  of  October,  1824,  operated  as  a 
revocation  of  the  testamentary  appointment  of  the  27th  of  May, 
1820,  as  to  the  personal  estate  oi  Mrs.  Blakelock  comprised  in 
her  marriage  settlement 

Mr.  BickersteOi^  Mr.  SpencCj  Mr.  Ricliards  and  Mr.  Gddart,  for 
the  next  of  kin : — There  can  be  no  question  that  the  testament* 
ary  appointment  made  by  Mrs.  Blakelock  in  her  husband's  life* 
time,  was  revoked  by  the  deed  of  the  6th  of  October,  1824,  as  to 
her  real  estate.  In  Lawrence  v.  Walli9j{a)  it  was  decided  that  a 
convevance  in  fee  of  real  estate  by  a  trustee  to  a  widow,  who,  in 
the  lifetime  of  her  husband,  had  made  an  appointment  of  it  un- 
der a  power  by  will,  the  conveyance  reciting  the  power  and 
being  made  conformably  to  it,  operated  as  a  revocation  of  the 
will ;  for  there  could  be  no  doubt,  said  Lord  Thurlow,  which  of 
her  acts  was  an  e^^ecution  of  the  power.  The  present  case  is 
stronger;  for  Mrs.  Blakelock  not  only  referred  to  ner  power,  but 

in  express  execution  of  it,  appointed  her  real  estate  to 
[*S00]    herself  and  her  heirs,  and.  took  a  ^conveyance  in  fee 

simple  from  her  trustee.  By  that  conveyance  the  tes- 
tamentary  appointment  which  she  had  previously  executed  was 
revoked,  and  the  fee  becoming  vested  m  her,  the  power  given 
by  the  settlement  was  extinguished.  Although  the  real  estate  is 
not  here  in  question,  the  clear  intention  of  Mrs.  Blakelock  to  ac- 
quire the  fee  simple,  and  alter  the  disposition  of  that  part  of  her 
property  by  the  deed  of  October,  1824,  furnishes  a  strong  infer- 
ence as  to  her  intention  with  respect  to  the  personal  estate,  of 
which  an  assignment  is  taken  from  the  trustee  by  the  same  in- 
strument She  takes  a  conveyance  and  assignment  to  her  own 
use  of  the  whole  of  the  property,  real  and  personal,  comprised 
in  the  settlement,  and  the  uses  to  which  she  nad  previously  ap- 
pointed both  descriptions  of  property,  were,  by  such  new  appoint- 
ment, equally  revoted.  Mrs.  Blakelock,  therefore,  having  died 
intestate  as  to  her  personal  property,  the  plaintiffi,  and  such  of 
the  defendants  as  are  ii^  the  same  interest,  are  entitled  to  it. 

Mr.  Tinney  Knd  M.T,  JRol/e,  contra: — The  present  case  is  not 
distinguishable  from  DingweU  v.  Askew.{b)  There,  as  here,  the 
wife  made  a  will  during  her  coverture,  in  which  she  recited  the 
power  she  had  under  her  marriage  settlement  to  dispose  of  her 
property,  and  in  pursuance  of  that  power  appointed  the  stock 
which  was  the  subject  of  th'j  settlement.  There,  as  here,  aftear 
the  death  of  the  husband  without  issue,  the  wife  took  a  transfer 
of  the  stock  into  her  own  name,  and  died  without  making  any 
other  disposition  of  her  property,  and  Lord  Keny on  decided  that 

(a)  2  Bro.  C.  C.  319.  (6)  1  Oox^  427. 
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no  new  beneficial  interest  was  acquired  by  the  transfer,  tbongb 
her  property  was  rendered  more  convenient  by  it,  and 
♦that  her  will  was  not  thereby  revoked.  In  the  present  [*301] 
case,  Mrs.  Blakelock  acquirea  no  new  beneficial  interest 
in  her  property  by  the  deed  of  October,  1824 :  she  had  as  abso- 
lute a  beneficial  interest  in  the  property  before  as  after  tibe  exe* 
cution  of  the  deed ;  and  the  only  diiBFerence  made  by  the  con- 
veyance was  that,  by  getting  rid  of  the  intervention  of  trustees, 
and  adding  the  legal  to  the  oeneficial  interest,  she  rendered  her 
property  more  convenient  to  her.  No  animus  revocandi  can 
be  inferred  from  the  mere  circumstance  of  a  testator  adding  the 
l^al  to  his  equitable  interest.  Even  as  to  real  estate,  it  is  settled 
that  where  a  person  having  a  beneficial  interest  in  real  property 
devises  it,  ana  afterwards  acquires  the  legal  estate,  this  win  not 
operate  as  a  revocation  of  the  wiU ;  Parsons  v.  Freeman.{a) 

The  Masteb  op  the  Rolls:— H^  after  a  will  made  of  real 
estate,  the  quality  of  that  estate  be  changed,  the  will  is  re- 
voked, because,  by  the  Statute  of  WiUs,  no  real  estate  can  be  de* 
vised  of  which  the  party  is  not  seised  at  the  time.  This  princi- 
ple has  no  application  to  personal  estate,  which  will  pass  by  a 
will  expressed  in  general  terms,  although  subsequently  acquired. 
In  this  case,  however,  there  was  no  subsequent  acquisition. 
Mrs.  Blakelock,  at  the  time  of  the  will,  had  the  whole  beneficial 
interest  in  her  personal  estate,  and  the  vesting  of  the  legal  inter- 
est in  her  by  the  assignment  of  the  trustee,  could  in  no  manner 
affect  the  bequests  of  the  will.  The  mere  accession  of  the  legal 
to  the  beneficial  interests,  is  not  a  revocation  even  of  real  estate. 
The  legacy  given  to  her  husband  lapsed  by  his  death,  and 
passed  by  the  residuary  clause  in  the  wuL 

(a)  AmbL  116 ;  S,  (7.,  1  WU&  808. 


♦Gaunt  v.  Tat  lob.  [*302] 

BOLIS.— 1834:  17th  February. 

Interest  not  allowed  on  a  judgment  debt  in  the  Master's  offloe,  when  an  action  at 
law  had  not  been  brought  by  the  creditor  on  the  judgment.  • 

Upon  the  hearing  of  this  suit,  which  was  instituted  by  a  cred- 
itor for  the  administration  of  the  estate  of  Jonathan  Taylor,  de- 
ceaaed,  the  testator  in  the  cause,  the  Master  was  directed  to  take 
an  account  of  what  was  due  to  the  creditors  of  the  testator,  and 
to  compute  interest  upon  such  of  his  debts  as  carried  interest. 

Under  this  decree,  proof  was  made  on  behalf  of  the  estate  of 
one  Bichard  Stringer,  in  respect  of  a  debt  which  had  arisen  im- 
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derthe  following  circumstances: — It- appeared  that  Stringers 
executors,  who,  under  the  will  of  their  testator,  were  directed  to 
place  out  a  sum  of  IfiOOL  at  interest  on  real  security,  had  lent 
that  sum  to  the  testator,  Jonathan  Taylor,  npon  a  promise  from 
him  to  give  a  mortgage  for  the  amount.  Taylor,  for  several 
years  and  down  to  the  period  of  his  death,  continued  to  pay  inter- 
est upon  the  sum  so  advanced,  but  never  executed  the  promised 
mortgage.  Upon  his  death,  which  happened  in  the  year  1830, 
Stringer's  executors  brought  an  action  against  the  personal  re- 
presentatives of  Taylor,  for  the  recovery  of  the  1,200Z.,  and  on 
the  8d  of  November,  in  the  same  year,  they  recovered  a  judg- 
ment in  the  action  for  that  sum.  Part  of  the  debt,  amounting  to 
400Z.  9s.  5rf,,  was,  on  the  9th  of  December  following,  received  by 
Stringer's  executors  out  of  the  proceeds  of  certain  furniture  be- 
longing to  the  testator's  estate,  which  fiimiture  was  on  that  day 
taken  in  execution  and  sold  under  a  sheriff's  warrant 

The  Master  found  the  before  mentioned  facts,  and  cer- 
[*303]  tified  that  he  had  allowed  to  the  executors  of  the  *said 
Eichard  Stringer,  the  sum  of  799?.  10^.  7rf.,  as  remaining 
due  for  principal  money  upon  the  said  judgment ;  the  sum  of 
491.,  for  interest  on  the  said  sum  of  1,200Z.  to  the  3d  day  of  No- 
vember, 1830 ;  the  sum  of  31Z.  13^.  for  the  costs  of  the  said  ac- 
tion ;  the  sum  of  51.  18s.  4d.  for  interest  on  the  said  sum  of 
1,200/.  from  the  3d  day  of  November,  1830,  to  the  9th  day  of 
December,  1830,  (the  aay  when  the  furniture  was  sold;)  and 
likewise  the  sum  of  117?.  13^.  6d  for  interest  on  the  said  sum  of 
799?.  105.  7d.,  from  the  9th  day  of  December,  1830,  to  the  21^ 
day  of  November,  1833,  the  oate  of  his  report ;  which  several 
sums  amounted  in  the  whole  to  1,003?.  155.  5d. 

The  plaintiff  took  exceptions  to  the  Master's  report  allowing 
the  several  sums  claimed  for  interest 

Mr.  Bickersteth  and  Mr.  Ching^  in  support  of  the  exception : — 
The  Master,  computing  interest  at  the  rate  of  5  per  cent.,  has 
allowed  a  sum  of  49?.  on  that  account  for  the  interval  between 
the  death  of  the  testator  and  the  date  of  the  judgment  recovered ; 
another  sum  of  5?.  I85. 4d.  for  interest  upon  the  amount  recovered 
up  to  the  time  when  the  creditor  received  the  proceeds  of  the 
sale ;  and  a  STim  of  117?.  135.  4d.  for  interest  upon  the  balance 
up  to  the  date  of  his  report.  The  exception  contends  that  all 
these  sums  ought  to  have  been  disallowed.  The  ordinary  rule, 
both  in  this  court  and  in  the  Exchequer,  certainly  is,  that  no  in- 
terest shall  be  allowed  on  a  common  judgment  debt ;  Desdiamps 
V.   Vanneck;{d)  Lewes   v.  Morgan  ;{b)  BerringUm  v.  Evans  ^ 

(a)  2  Ves.  jun.  716.  (c)  Tounge,  276. 

(d)  3  Ya  &  J.  394. 
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although  there  may  be  special  circumstances  which 
would  justify  the  *court  in  departing  from  the  ordinary  [*304] 
rule.  No  such  circumstances,  however,  are  to  be  found 
in  the  present  case.  The  judgment  on  which  the  claim  is 
foxmded  was  given  after  the  institution  of  the  suit,  the  action 
having  been  brought  for  the  express  purpose  of  securing  to 
Stringer's  representatives  a  preference  over  the  rest  of  the  credi- 
tors. The  suit,  besides,  is  instituted  by  creditors  for  the  admin- 
istration of  assets,  and  the  report  shows  that  the  court  has  to 
deal  with  a  deficient  estate,  so  that  the  question  arises  upon  a 
competition  as  between  creditors. 

It  will  be  argued,  perhaps,  that  Stringer's  representatives  ad- 
vanced the  money  to  the  testator  under  a  contract  for  a  mort- 
gage, implying  oi  course,  an  engagement  for  interest,  and  that 
this  pectuiarity  makes  a  difference  m  the  case ;  but  the  contract, 
if  entered  into  at  all,  was  merely  verbal ;  it  was  solely  through 
•flieir  own  default  that  the  claimanta  did  not  obtain  the  promised 
security ;  they  were  content  to  rely  on  the  credit  and  solvency 
of  their  debtor,  and  they  cannot  now  avail  themselves  of  their 
own  lackes  to  obtain  an  advantage  over  the  general  body  of 
creditors.  The  objection,  therefore,  is,  that  the  debt  was  not 
one  which  originally  carried  interest,  and  that  it  could  not  be 
converted,  after  the  testator's  death,  into  a  debt  of  that  nature. 
The  rule  as  to  the  payment  of  interest  upon  a  debt  is  laid  down 
by  Lord  Ellenborougn  in  De  HaviUand  v.  Bowerhank  ;(a)  which 
was  afterwards  confirmed  by  the  decision  of  the  same  great 
judge  in  De  Bemales  v.  Fuller,{b)  and  Oalion  v.  Bragy,{c)  where  his 
ijordship  expressly  stated  that  "  no  case  has  occurred 
where  upon  a  mere  simple  contract  of  lending  ^without  [*305] 
an  agreement  for  payment  of  the  principal  at  a  certain 
time,  or  for  interest  to  run  immediately,  or,  under  special  cir- 
cumstances from  whence  a  contract  for  interest  was  to  be  in- 
ferred, has  interest  ever  been  given."  The  same  rule  has  been 
applied  in  equity ;  where  it  is  fully  established  that  interest  can 
only  be  allowed  on  the  ground  of  contract ;  Loumdes  v.  Colkns,{d) 
The  exception,  where  the  money  was  to  be  paid  on  a  certain 
day,  and  default  has  been  made  in  payment,  or  delay  occurred 

after  judgment  recovered,  as  in v.  Edmunds,{e)  has  no 

application  to  the  present  case. 

Mr.  Treslove  and  Mr.  7!  Parker^  for  the  defendants,  the  execu- 
tors, who  were  interested  in  protecting  the  fund,  admitted  that 
the  judgment  gave  the  plaintiSfe  at  law  a  new  right  of  action  for 

(o)  1  Camp.  6a  (d)  17  Vea.  27. 

(6)  2  Camp.  426.  (e)  6  Taunt.  346. 

(c)  15  East,  223. 

Vol.  in.  14 


305  CASES  IN  CHANCERY* 

1834.— Gftuut  V.  TaylOT, 

the  sum  for  which  judgment  had  been  recovered;  but,  till  tha^ 
right  was  exercised,  the  legal  debt  was  confined  to  the  amount 
given  by  the  finding  of  the  jurv,  unless  the  debt  appeared  on  the 
record  to  be  one  which  carriea  interest.  The  delay  in  the  pro- 
ceedings necessary  to  make  the  judgment  effectual,  did  not  entitle 
the  party  to  claim  interest  from  the  date  of  the  judgment ;  Gwyn 
V.  Godby;{a)  Doran  v,  O'Reilly. {b^  In  Clarke  v.  Seion{c\  Lord 
Alvanley  refused  to  allow  a  creditor  interest  upon  a  juagment 
debt,  observing  that  although  cases  had  occurred,  such  as  Bodily 
V.  BeVximy^id)  in  which  interest  had  been  allowed,  where  great 
delay  had  been  occasioned  by  writs  of  error  or  the  like,  the 
creditor,  in  the  case  then  before  him,  did  not  state  any  impedi- 
ment in  his  way,  or  any  reason  to  prevent  him  from  suing  upon 

the  judgment  at  any  time  since  it  was  entered  up.  And 
[*306]     the  language  of  *lJord  Loughborough  in  addressing  the 

counsel  for  the  creditor,  in  Creuze  v.  Hunier^(e)  was 
equally  distinct.  "  You  argue,"  said  his  Lordship,  "  upon  the 
enect  of  a  judgment  at  law,  but  would  carry  a  Master's  report 
further ;  as,  upon  a  judgment  at  law,  no  interest  subsequent  to 
the  judgment  can  be  recovered.  You  may  bring  a  fresh  action 
upon  it,  as  a  new  cause  of  suit ;  but  you  cannot  levy  for  it,  or 
charge  the  land  under  the  elegit  with  the  intermediate  interest 
from  the  date  of  the  judgment." 

Mr.  Rolfe  and  Mr.  Koe^  for  the  representatives  of  Stringer : — 
Without  aenying  the  general  rule  to  be  as  it  is  stated  in  Berring- 
ion  V.  EvaiiSj  it  is  certaioly  laid  down  much  too  broadly  in  De- 
schamps  v.  Vannech^  a  case  in  which  the  judgment  in  other  re- 
spects is  clearly  erroneous.  Lewes  v.  Morgan  is  now  under  ap- 
peal in  the  House  of  Lords.(^)  In  fact,  the  question,  whether 
interest  shall  or  shall  not  be  allowed  upon  a  judgment  debt,  is 
one  which  must  always  depend  upon  the  particular  circumstances 
of  each  case ;  and  it  is  submitted  that  here  the  circumstances  are 
such  as  fully  to  warrant  the  finding  of  the  Master. 

It  is  a  mistake  to  suppose  that  the,  debt  due  to  these  creditors 
did  not  carry  interest.  The  money  was  a  trust  fund,  which  they 
held  as  Stringer's  executors,  and  they  were  bound  to  place  it  out 
at- interest  for  the  benefit  of  their  testator's  daughter,  who  was 
then  an  infant.  The  borrower,  who  perfectly  well  knew  that 
such  was  the  duty  of  the  executors,  induced  them  to 
[*307]  *place  the  money  in  his  hands  by  promising  to  execute 
to  them  a  legal  mortgage,  and  he  showed  his  own  sense 

(a)  4  Taunt.  346.  (cf)  2  Burr.  1094. 

(6)  3  Price,  260.  (e)  2  Vea.  jun.  162. 

(c)  6  Vea.  411. 

(g)  The  judgment  in  Lucas  v.  Morgan^  has  since  been  reversed  by  the  House  of 
Lords;  15th  August,  1834. 
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of  the  nature  of  the  debt  by  regulaxlv  paying  interest  at  6  per 
cent,  upon  the  loan  as  long  as  he  liveti.  It  was  therefore  a  debt . 
permanently  bearing  interest ;  and  that  being  so,  the  effect  of  the 
radgment  upon  it  at  law  and  in  eauity  falls  next  to  be  considered. 
Now  it  is  clear  that  at  law  the  only  consequence  of  recovering  a 
judgment  for  a  debt  carrying  interest,  is  that  the  debt  transit  in 
rem  judicatam.  The  security  thereby  acquired  does  not  take 
away  the  right  to  interest  upon  the  amount  of  the  debt ;  but,  ii 
interest  is  sought  to  be  recovered,  an  action  must  be  brought 
upon  the  judgment,  and  it  is  then  competent  to  the  jury  to  award 
interest  from  the  time  of  the  judgment  in  the  shape  of  damages ; 
M^Clure  v.  Du7ikin,{a\  There  are  many  cases  in  Taunton's  Re- 
ports, showing  that  wnen  there  has  been  any  attempt  at  delay  on 
the  part  of  the  defendant,  interest  will  be  allowed  on  the  sum  for 
which  the  judgment  has  been  recovered.(6)  Lord  Loughborough 
was  in  error,  therefore,  when  he  said  in  Deschamps  v.  Vanneck 
Ihat  no  interest  was  computed  upon  a  judgment  in  an  action  upon 
a  judgment  at  law. 

There  are  many  cases  inequity  where  interest  has  been  allowed 
on  a  judgment,  even  where  none  could  have  been  riven  at  law. 
Such,  for  example,  are  Stikman  v.  Aslidovm^{c)  and  Thomas  v. 
JEdwards(d^)  where  it  waa  held,  under  circumstances  of  great 
delay,  that  the  whole  amount  of  a  judgment  debt  should  carry 
interest,  although  the  objection  was  there  urged,  that  a  large 
portion  of  the  debt  consisted  of  costs,  which  of  course 
could  bear  no  interest  In  Dornford  v.  *Dorn/ord{e)  [*308] 
the  question  was,  whether  the  estate  of  an  executor,  who 
had  neglected  the  duty  imposed  on  him  of  accumulating  rents  for 
the  benefit  of  an  infant  cestui  que  trust,  should  be  charged  with 
interest  at  5  per  cent,  by  reason  of  his  neglect.  Sir  W.  Grant  in 
that  case  observed,  ^*  The  question  is,  what  is  the  obligation  which 
this  court  attaches  upon  the  breach  of  such  a  duty.  That  obli- 
gation is  equivalent  to  the  contract  of  the  party.  This  court 
says,  *  If  you  neglect  your  duty,  and  keep  the  money  yourself, 
your  obligation  is  to  put  the  mfant  in  the  same  situation  as  it 
you  had  not  done  so.'  The  court  does  not  inquire  into  the  par- 
ticular beneftt  that  has  been  made,  but  fastens  upon  the  party  an 
obligation  to  make  good  the  situation  of  the  cestui  que  trust. 
That  is  just  the  same  thing  as  an  engagement.  K  the  bankrupt 
had  entered  into  that  engagement,  could  there  be  a  doubt  that 
•  the  mode  in  which  the  debt  would  have  been  calculated  at  the 
date  of  the  bankruptcy,  would  have  been  by  ascertaining  what 
would  have  been  the  amount  of  the  debt,  supposing  the  direction 
had  been  complied  with  ?    This  is  not  like  the  case  where  this 

(a)  1  E88t»  436.  {S)  3  Anst  804. 

(6)  See  Anon.  4  Taunt  876.  (e)  12  Ves.  127. 

(c)  2  Atk.  477. 
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court  imposes  upon  a  man  who  lias  given  a  note  not  bearing  int«r- 
^est,  the  obligation  to  pay  interest/' 

These  observations  are  directlj  applicable  to  the  present 
case,  in  which,  upon  every  principle  of  equity,  interest  ought 
to  be  allowed.  The  testator,  Mr.  Taylor,  by  borrowing  the 
trust  money  with  distinct  notice  of  the  obligation  to  which  it 
was  subject,  made  himself  liable,  as  for  a  breach  of  trust,  both  to 
the  executors  and  to  the  person  beneficially  entitled;  and  it 
never  can  be  an  answer  in  his  mouth,  or  in  the  mouth  of  any 
party  representing  him,  to  say  that,  although  a  security  carrying 
interest  was  to  be  given  for  the  sum  advanced,  the  subsequent 
recovery  of  the  judgment  has  relieved  him  or  his 
[*309]  *estat€  from  the  obligation  to  pay  interest  upon  it.  In 
Lowndes  v.  Oollens(a)  there  was  no  written  undertaking 
to,  pay  interest,  but  the  agreement  was,  as  here,  to  give  a  security 
which  would  of  course  carry  interest,  viz.,  promissory  notes,  and 
interest  was  allowed  upon  that  ground.  So  in  Bushnell  v.  Mor- 
gatiy  before  the  Vice-Chancellor  in  1832,  his  Honor  refiised  to 
follow  the  doctrine  laid  down  in  Higgins  v.  Sargejit  ;{b)  and  held, 
that  this  court  would,  from  the  circumstances  of  the  transaction, 
imply  a  contract  for  payment  of  interest,  as  if  there  had  been  a 
written  contract  to  that  eiBfect. 

Mr.  Bickersteth^  in  reply. 

The  Master  of  the  Rolls  : — This  case  arises  on  an  excep 
tion  to  the  Master's  report,  allowing  interest  on  a  judgment  debt. 

At  law  a  judgment  does  not  carry  interest,  but  interest  may 
be  recovered  at  law,  in  the  shape  of  damages,  by  an  action  on 
the  judgment.  Interest  will  also  be  given  at  law  on  a  judgment 
at  law,  where  the  effect  of  the  judgment  has  been  impeded  by  a 
course  of  dilatory  and  vexatious  proceedings  on  the  part  of  the 
debtor.  In  like  manner,  and  upon  the  same  principle,  the  Court 
of  Exchequer  Chamber,  affirming  the  judgment  upon  a  writ  of 
error,  will  give  interest  upon  a  judgment,  if  the  original  debt 
carried  interest,  but  not  otherwise.  So  if  an  application  be  made 
on  the  part  of  the  debtor,  to  a  court  of  law  for  its  Assistance  or 
indulgence  in  matters  regarding  the  judgment,  it  will 
[*810]  be  granted  *onljr  on  the  condition  of  the  debtor  paying 
XQterest  on  the  judgment. 

It  appears  by  the  authorities  which  have  been  cited,  that     • 
equity  in  this  respect  follows  the  law ;  and,  as  a  general  rule, 
a  judgment  creditor  is  not  allowed  interest  on  liis  judgment  in 
the  Master's  office.    The  same  vexatious  course  of  proceeding, 

(a)  17  Ves.  23'7. 

(6)  2  B.  &  Creaa.  348 ;  and  see  Page  v.  Newman^  9  B.  A  Cress.  378. 
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■wWch  would  entitle  the  creditor  to  interest  at  law,  will  certainly 
entitle  him  to  interest  on  his  judgment  in  etjuity.  So  if  the 
debtor  apply  in  equity  for  the  assistance  or  indulgence  of  the 
court,  it  will  be  granted  only  upon  the  terms  of  paying  interest  on 
the  judgment  > 

It  is  argued  that,  as  interest  on  a  promissory  note  is  at  law 
recoverable  only  in  the  shape  of  damages,  and  yet  such  interest 
is  allowed  in  the  Master's  office,  so  interest  on  a  judgment,  being 
recoverable  at  law  in  the  shape  of  damages,  ought  in  like  man- 
ner to  be  allowed  in  the  Master's  office.  A  promissory  note  is 
not  satisfied  in  law  or  equity  without  the  paj^ment  of  interest 
A  judgment  debt  is  satisfied  both  at  law  and  in  equity  without 
the  payment  of  interest,  unless  an  action  be  brought  on  the 
judgment  to  recover  damages.  If  an  action  at  law  were  brought 
on  a  judgment,  and  it  was  afterwards  sought  to  restrain  the  action 
by  injunction  in  equity,  I  am  of  opinion  that  such  injunction 
should  not  be  granted  without  imposing  upon  the  debtor,  the 
condition  of  paying  that  interest  which,  without  the  interference 
of  the  Court  of  Equity,  the  creditor  would  in  such  case  recover 
at  law  in  the  shape  of  damages ;  and  this  appears  to  have  been 
the  reason  why  interest  on  the  judgment  was  given  by  the 
Court  of  Exchequer  in  the  case  of  Thomas  v.  Edwards.{a) 

*In  this  case,  however,  noaction  at  law  has  been  brought     [*311] 
on  the  judgment  so  as  to  found  the  claim  for  interest,  and 
the  exceptions  to  the  Master's  report  must  therefore  be  allowed. 

(a)  3  Anst.  804. 
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By  a  marriage  settlement,  the  husband  covenanted  to  secure  to  the  wife  for  her  life, 
if  she  survived  bim^  the  dividends  of  a  sum  of  4,000^  navy  5  per  cent  annuities. 
The  husband  had  no  stock  in  the  navy  6  per  cents,  at  the  date  of  the  settlement, 
or  at  any  subsequent  period.  By  an  act  of  Parliament,  the  navy  5  per  cents,  were 
converted  into  new  4  per  cents.,  and  by  another  act  it  was  provided,  that  all  ob- 
ligations for  the  transfer  of  navy  5  per  cents,  should  be  satisfied  by  a  transfer  of 
1051  in  the  new  4  per  cents,  for  every  lOOL  in  the  navy  6  per  cents.  By  a  sub- 
sequent act  the  new  4  per  cent  annuities  were  converted  into  new  3  1-2  per  cent 
annuities,  and  it  was  provided,  that  all  obligations  to  transfer  the  new  4  per  cents., 
should  be  satisfied  by  transferring  an  equal  sum  of  new  3  1-2  per  cents.  The 
widow,  under  her  settlement,  is  entitled  only  to  a  transfer  of  1052.  in  the  new  3  1-2 
per  cents,  for  every  1002.  of  the  navy  5  per  cents,  under  her  husband^s  covenant 

By  a  settlement  dated  the  1st  of  September,  1820,  and  made 
previously  to  the  marriage  of  Benjamin  Milward  and  the  de- 
fendant Priscilla  Milward,  then  Priscilla  Rogers,  Benjamin  Mil- 
ward  covenanted  for  himself,  his  heirs,  executors  and  adminis- 
trators, that,  in  case  he  should  die  in  the  lifetime  of  Priscilla 
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Milward,  his  executors  and  admiiiistrators  should,  within  six 
months  next  after  his  decease,  invest  and  transfer  unto,  and  into 
the  names  of  the  trustees  of  the  settlement,  or  the  survivor  of 
them,  &c.,  the  sum  of  4,000Z.  capital  stock  in  the  5  per  cent^ 
navy  annuities  in  the  proper  transfer  books  of  the  Bank  of  Eng- 
lana,  upon  trust  to  pay  the  interest,  dividends  and  annual  pro- 
duce thereof  unto  JPriscilla  Milward  and  her  assigns,  for  and 
during  her  natural  life,  and  from  and  after  her  decease,  upon  the 
trusts  therein  mentioned  for  the  benefit  of  the  children  oi  the  in- 
tended marriage. 

The  marriage  took  eflfect  shortly  after  the  date  of  the  settle- 
ment 
[*312]  *In  the  year  1822,  the  navy  5  per  cent,  bank  annul* 
ties  were  converted  by  act  of  Parliament  into  4  per  cent, 
bank  annuities,  and  in  the  y6ar  1825,  the  4  per  cent  bank  an- 
nuities were  converted  by  another  act  of  Parliament  into  3  1-2 
per  cent  bank  annuities.  Benjamin  Milward  had  no  stock  in 
the  navy  5  per  cent  annuities  at  the  date  of  the  settlement,  or 
at  any  subsequent  period. 

Beniamin  Milward  died  intestate  on  the  17th  of  November, 
1833,  leaving  his  widow,  Priscilla  Milward,  and  Alfred  Milward 
and  Louisa  Milward,  children  of  the  marriage,  surviving  him ; 
and  his  widow  took  out  administration  to  his  estate. 

The  bill  was  filed  on  the  part  of  the  infant  children,  against 
Mrs.  Milward  and  the  trustees  of  the  settlement,  for  the  purpose 
of  haviujg  the  children  made  wards  of  the  court,  and  the  prop- 
erty, which  was  the  subject  of  the  settlement,  secured  for  the 
benefit  of  Mrs.  Milward  and  the  children ;  and  the  question  was, 
what  sum,  in  consequence  of  the  successive  reduction  of  the 
navy  5  per  cent  ana  4  per  cent,  bank  annuities,  was,  in  pursu- 
ance of  the  trusts  of  the  settlement,  to  be  transferred  into  the 
names  of  the  trustees. 

Mr.  Pemberionj  for  the  plaintiffs : — By  the  3  G.  IV,  c.  9,  the 
navy  5  per  cent  annuities  were  converted  into  new  4  per  cent 
annuities,  and  bjr  the  3  Gr.  IV,  c.  61,  s.  1,  it  was  enacted,  that  in 
every  case  in  which  any  person  or  persons  should,  at  the  time 
of  the  passing  of  that  act,  be  or  remain  bound  by  the  condition 
of  any  Dond  or  obligation,  or  by  the  terms  of  any  instrument  in 

writing,  or  by  any  agreement  or  contract  entered  into 
[*313}    before  the  passing  of  the  3  G.  *rV,  c.  9,  to  transfer  any 

amount  of  capital  stock  in  the  6  per  cent,  annuities,  the 
condition  of  every  such  bond  or  obligation,  or  the  terms  of  every 
such  instrument  in  writing  or  agreement,  or  contract,  should  h& 
deemed  in  law  and  equity  to  be  satisfied  by  making  a  transfer 
of  105?.,  capital  stock  in  the  new  4  per  cent  annuities,  for  and 
in  lieu  of  every  lOOZ.  capital  stock  in  the  said  5  per  cent  annul- 
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ties.  By  a  subsequent  act  of  the  11  G.  IV,  c.  18,  the  new  4  per 
cent  annuities  were  paid  off,  and  converted  into  new  8  1-2  per 
cent,  annuities ;  and  oy  the  seventeenth  section  of  that  act  it  is 
provided,  that  any  contract  or  obligation  to  transfer  any  amount 
of  capital  stock  in  the  said  4  per  cent,  annuities,  shall  be  satisfied 
by  making  a  transfer  of  an  equal  amount  of  capital  stock  in  the 
new  8  1-2  per  cent,  annuities.  This  last  act,  therefore,  substi- 
tutes, in  all  such  cases  of  contracts,  the  3  1-2  per  cent,  annuities 
for  the  extinguished  new  4  per  cent,  annuities,  and  that  substitu- 
tion appears  to  be  applicable  by  relation  to  the  act  of  the  8  G. 
IV,  c.  61,  by  which  contracts  to  transfer  stock  in  the  navy  5 
per  cents.,  are  declared  to  be  satisfied  by  the  transfer  of  a  pro- 

Sortional  amount  of  new  4  per  cent  stock.  There  can  be  no 
oubt  that,  in  passing  the  11  G.  IV,  c.  18,  it  was  the  intention 
of  the  legislature  to  make  lOol.  of  8  1-2  per  cent,  annuities 
equivalent,  in  effectuating  contracts,  to  lOOZ.  of  5  per  cent,  an- 
nuities, in  the  same  manner  as  105/.  of  new  4  per  cent  annuities 
were  expressly  declared  by  the  previous  act  to  be  so  equivalent. 
It  is  true  that  there  is  no  express  enactment  to  this  effect,  but 
this  consequence  follows  by  a  necessary  implication  from  the 
provisions  in  the  successive  acts  of  Parliament 
•  • 

Mr.  Bickers^th,  contra: — The  effect  of  the  act  converting  5  per 
cent  annuities  into  new  4  per  cent,  annuities,  as  ex- 
plained by  the  *subsequent  enactment  with  respect  to  [*814] 
contracts  for  transferring  •  per  cent  annuities,  is  per- 
fectly clear.  Every  contract  entered  into  with  reference  to  5  per 
cent,  annuities  was  to  be  satisfied  by  substituting  105?.  of  new  4 
per  cent,  annuities  for  100?.  of  the  extinguished  5  per  cent,  stock ; 
but  there  is  no  enactment  which  says  that  a  contract  made  with 
reference  to  5  per  cent  annuities  shall  be  satisfied  by  a  substitu 
tion  of  new  8  1-2  per  cent,  annuities ;  and  such  substitution  can- 
not be  made  by  implication.  By  the  act  of  the  11  G.  IV,  c.  13, 
the  covenant  of  the  settlor  in  the  present  case  is  controlled  to  this 
extent,  that  4  per  cent,  stock  shall  be  substituted  in  a  given  pro- 
portion for  6  per  cent,  stock,  but  the  legislature  has  gone  no 
further.  Taking,  therefore,  the  covenant  so  controlled  to  be  for 
4,200?.  4  per  cent,  stock,  and  there  being  an  existing  4  per  cent, 
stock,  although  the  new  4  per  cent,  annuities  are  extinguished, 
the  late  case  of  Baiiks  v.  Sladen{a)  is  an  authority  to  show  that 
the  investment  should  be  made  in  an  existing  4  per  cent  stock, 
and  not  in  the  stock  which  has  been  reduced  to  3  1-2  per  cent. 
The  legislature  is  silent,  or,  at  any  rate,  has  not  with  sufficient 
certainty  expressed  its  meaning;  and  the  court  will  not,  without 
necessity,  extend  the  operation  of  an  act  of  which  the  direct  and 

(a)  1  RuBBL  k  Mylne,  218. 
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unequivocal  provisions  have  operated  with  great  hardship  upon 
persons  who  nave  been  compelled  to  receive  an  amount  of  capital 
diflfering  entirely  from  that  which  was  intended  to  be  the  subject 
of  contract.  The  covenant  entered  into  by  Mr.  Milward  should, 
therefore,  it  is  submitted,  be  satisfied  by  the  investment  of  a  sum 
of  4,2002.  in  the  existing  4  per  cent,  annuities. 

The  Master  op  the  Rolls  : — ^The  act  of  the  8  G.  IV,  c.  9, 
expressly  directs  that  the  covenant  of  the  testator  shall 
[*315]  be  fully  satisfied  by  a  ^transfer  of  106t  in  the  new  4  per 
cent,  annuities,  for  every  100/.  covenanted  to  be  trans- 
ferred in  navy  5  per  cent,  annuities.  The  act  of  the  11  G.  IV, 
c.  13,  directs  that  all  obligations  which  then  existed  for  the 
transfer  of  the  new  4  per  cent,  annuities,  shall  be  fully  satisfied 
by  the  transfer  of  an  equal  share  in  the  new  3  1-2  per  cent,  an- 
nuities. At  the  time  of  the  passing  of  this  act,  the  existing  obli- 
gation in  respect  of  the  testator's  covenant  was  to  transfer  a  sum 
of  105L  of  the  new  4  per  cents,  for  every  lOOi  of  the  navy  5  per 
cents,  to  which  that  covenant  extended ;  and,  consequently,  tnat 
obligation  will  now  be  ftdly  satisfied  under  that  act  by  the  trans- 
fer of  an  eaual  simi  in  the  3  1-2  per  cent,  annuities,  or,  in  other 
words,  by  tne  transfer  of  a  sum  of  \05l.  in  the  new  3  1-2  per 
cent,  annuities,  for  every  lOOZ.  navy  5  per  cent,  annuities  to  which 
the  testator's  covenant  extended.  Mrs.  Milwiuxl  will  now  sus- 
tain a  considerable  diminution  of  the  200Z.  a  year,  which  no  doubt 
it  was  the  intention  of  the  testator's  ^covenant  to  secure  to  her. 
In  order  to  have  avoided  the  hardship  which  will  thus  be  occa- 
sioned to  Mrs.  Milward  by  the  two  acts  against  the  plain  inten- 
tion of  her  husband,  the  provisions  of  the  acts  ought  only  to  have 
appUed  to  cases  where  the  party  entering  into  an  obligation  for 
the  transfer  of  stock  was  actually  possessed  of  that  stock  at  the 
time  of  the  obligation. 


[*316]  *Bright  v.  Eowe. 

Rolls.— 1834:  14th  and  llih  March. 

A  marriod  womaa  by  a  testamentary  instrument  made  in  execution  of  a  power  con- 
tained in  her  marriage  settlement,  gave  2,000?.,  subject  to  the  life  interest  of  her 
husband,  to  trustees  upon  trust  for  the  benefit  of  her  child  or  children,  to  be  equally 
divided  between  them,  share  and  share  alike;  but  in  case  the  2,000Jw  shouhl  be- 
come payable  be£>re  her  children,  being  sons,  should  have  attained  twenty-one,  or, 
being  daughters,  should  have  attained  that  age  or  day  of  marriage,  then  in  trust, 
to  invest  and  apply  the  interest  to  their  maintenance  and  education,  and  when 
they  should  attain  twenty-one  or  day  of  marriage,  to  pay  to  them  their  respect^ 
ivo  shares  of  their  principal ;  and  in  case  any  of  the  children  should  happen  to  die 
before  their  portions  should  become  payable,  then  the  same  should  go  and  belong 
to  the  survivors  or  survivor  of  them. 

The  testatrix  left  a  son  and  two  daughters,  all  of  whom  had  attained  twenty-one 
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at  her  decease.  The  son,  and  afterwards  a  daughter,  died  in  the  lifetime  of  their 
father : 
Held,  that,  on  the  death  of  the  father,  the  surviring  dau^ter  was  entitled  to  the 
2,0002.  bjsarvivorehip,  except  as  to  that  sliare  of  it  which  accrued  to  the  deceased 
daughter  upon  the  death  of  the  son,  which  belonged  to  the  representative  of  the 
deceased  daughter. 

By  a  settlement,  dated  the  16th  of  April,  1788,  and  naade  pre- 
viously to  the  marriage  of  John  Kowe  and  Mary  Clarke,  a  sum 
of  2,000t  was  vested  in  trustees,  to  be  placed  out  in  the  public 
Ainds,  or  on  good  security,  upon  trust  to  pay  the  interest  and 
dividends  thereof  to  the  husoand  for  his  life,  and  after  his  de- 
cease, in  case  the  said  Mary,  his  intended  wife,  should  happen  to 
survive  him,  upon  trust  to  pay  and  apply  the  principal  money 
and  interest  for  the  only  proper  use  and  benefit  of  the  said  Mary  . 
Clarke,  her  executors  and  administrators ;  but  in  case  she  should 
happen  to  die  in  the  lifetime  of  John  Bowe,  her  intended  hus- 
band, then  in  trust  for  such  person  or  persons  as  she  should  by 
deed  or  will  appoint,  and  in  aefeult  of  appointment,  for  her  exe- 
cutors and  administrators. 

The  marriage  took  effect,  and  in  October,  1789,  Mrs.  Eowe, 
having  then  given  birth  to  a  daughter,  Mary  Elizabeth,  in  pur- 
suance of  the  power  reserved  by  the  settlement,  executed  a  tes- 
tamentary instrument,  by  which  she  appointed  the  sum  of  2,000?. 
to  two  trustees,  and  iJie  survivor,  &c.,  upon  trust,  for  the  only 
use  and  benefit  of  her  daughter,  Mary  Elizabeth  Eowe, 
or  any  *other  child  or  children,  whether  son  or  sons,  [*317] 
daughter  or  daughters,  which  she  might  thereafter  hap- 
pen to  have  by  her  husband,  John  Kowe,  to  be  equally  divided 
between  them,  share  and  share  alike ;  but  it  was  her  will  and 
intention,  and  she  did  thereby  direct,  that  in  case  the  said  sum 
of  2,000i.  should  become  payable  before  her  said  daughter  Mary 
Elizabeth  should  have  attained  her  age  of  twenty-one  years,  or 
day  of  marriage,  or  before  any  other  of  her  children,  being  a  son, 
should  have  attained  the  like  age,  or,  being  a  daughter  or  daugh- 
ters, the  same  age  or  day  of  marriage,  then  the  trustees  or  the 
survivor,  &c*,  should  place  and  lend  out  the  same  or  such  pro- 
portions thereof  as  should  belong  to  any  such  children  at  interest 
on  good  security,  or  invest  the  same  in  the  public  funds,  and  pav 
and  apply  the  interest  and  dividends  and  produce  of  each  child  s 
respective  share  thereof  for  and  towards  his  or  her  better  main- 
tenance and  education ;  and  when  any  such  children,  being  sons 
should  attain  the  age  of  twenty-one  years,  or  being  daughters, 
the  like  age  or  day  of  marriage,  upon  trust  to  pay  to  them  their 
respective  shares  of  the  principal,  with  the  unapplied  interest ; 
ana  in  case  her  said  daughter  Mary  Elizabeth,  or  any  other  child 
she  might  thereafter  happen  to  have  by  the  said  John  Eowe,  her 
husband,  should  happen  to  die  before  her,  his  or  their  portion  or 
portions  of  the  said  2,000Z.  should  become  payable,  then  the  same 
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should  respectively  go  and  belong  to  the  survivors  or  survivor 
of  them,  and  to,  for  or  upon  no  other  trust,  intent  or  purpose 
whatsoever. 

Mrs.  Eowe  died  on  the  8d  of  October,  1826,  leaving  three 
children,  issue  of  the  marriage,  surviving  her,  Mary  Elizabeth, 
John  and  Eliza  Clarke  Eowe,  who  had  severally  attained  the 

age  of  twenty-one.    John  died  in  1826  and  Mary  EUza- 
[*318]    beth  in  1829,  both  in  the  *lifetime  of  their  father,  who 

died  in  1883,   leaving  one  child  only,  Eliza  Clarke 
Sowe,  surviving  him. 

The  bill  was  filed  by  the  husband  and  administrator  of  the  de- 
ceased daughter,  Mary  Elizabeth  Howe,  against  the  trustees  of 
the  settlement,  the  surviving  daughter  and  representatives  of  the 
deceased  son ;  and  the  question  was  whether  the  plaintiff  was 
entitled  to  any  and  what  part  of  the  2,000Z.,  or  whether  the -vAole 
of  that  sum  vested  in  the  defendant,  Eliza  Okrke  Bowe,  by  sur- 
vivorship. 

Mr.  Tinney  and  Mr.  R.  Perry ^  for  the  plaintiff: — ^The  word 
"  payable"  is  a  word  of  ambiguous  import,  referring  in  one  sense 
to  the  period  at  which  a  party  shall  have  acquired  a  capacity  to 
take,  as  at  the  decease  of  the  testator,  or  at  twenty-one  or  mar- 
riage, or  other  period  expressly  named  by  the  testator,  when  it 
is  equivalent  to  "vested;"  and,  in  another  sense,  to  the  period 
at  which  the  fund  is  to  be  actually  paid,  which  may  either  coin- 
cide with  the  period  of  vesting;  or  be  postponed,  as  where  there 
is  a  prior  life  estate,  and  the  actual  payment  is  therefore  neces- 
sarily postponed  until  the  determination  of  that  estate.  In  cases 
where  portions  are  given  to  children  at  twenty-one  or  marriage, 
subject  to  the  life  interest  of  their  parents,  and  the  shares  of  "Sie 
children  are  given  to  the  survivors  or  survivor  of  them,  or  given 
over  in  case  of  any  or  all  of  them  dying  before  their  shares  be- 
come payable,  the  court  is  always  inclined- to  hold  that  the  child 
acquires  a  vested  and  transmissible  interest  at  twenty-one,  if  a 
son,  and,  on  marriage  or  at  that  age,  if  a  daughtei-,  although 
there  may  be  expressions  in  the  instrument  which  render  it  diffi- 
cult to  refer  the  vesting  of  the  child's  interest  to  any 
[*819]  period,  except  *that  of  the  death  of  the  tenant  for 
life :  Emperor  v.  Rolfe^{a)  Hope  v.  Lord  Chyden.^{b)  Jeffreys 
V.  SeynouSj{c)  Schenck  v.  Legh^{d)  Poims  v.  BurdeU^{e)  King  v. 
Hake.{ij) 

The  principle  upon  which  these  decisions  have  proceeded  is, 
that  in  cases  between  parent  and  child,  and  where  the  main  ob- 
ject of  the  instrument  m  question  is  to  make  a  provision  for  chil- 


(a)  1  Ves.  sen.  208.  (d)  9  Vea  300. 

(6)  6  Ves.  499.  (e)  9  Ves.  428. 

(c)  6  Bro.  P.  C.  398,  TomL  ed.  (^)  9  Ves.  438. 
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dren,  there  is  always  a  strong  presumption  against  an  intention 
to  defeat  the  interests  of  sons  who  have  attained  twenty-on^  or 
daughters  who  have  married,  and  to  leave  their  descendants,  if 
any,  unprovided  for,  because  such  sons  or  daughters  may  have 
had  the  misfortune  to  die  in  the  lifetime  of  their  parents ;  and 
the  court  will  struggle,  therefore,  if  necessary,  with  the  language 
of  the  instrument,  in  order  to  come  to  a  conclusion  conformable 
with  the  natural  intention.  Applying  this  principle  to  the  pres- 
ent case,  there  is  no  difficulty  m  tne  language  of  this  testament- 
ary instrument  which  is  not  easily  surmounted ;  for  the  whole 
turns  here,  as  in  the  case  of  HaUifax  v.  Wils(m^{d)  upon  the 
meaning  of  the  word  "  payable."    The  testatrix,  in  the  first  place, 

Erovides  that,  in  case  tne  2,000t  should  become  payable  before 
er  daughter  or  any  other  child  or  children  should  have  attained 
twenty-one  or  married,  then  the  trustees  should  invest  the  pro- 
portions of  such  children  for  their  maintenance  and  education  till 
they  should  attain  twenty-one  or  marry,  when  their  shares  were 
to  be  respectively  paid  to  them.  Here  the  word  "  payable,"  no 
doubt,  refers  to  tne  period  at  which  both  the  parents  should  have 
died,  but  it  is  used  in  a  vague  sense,  neither  unplying  a 
capacity  to  take  in  *the  appointees,  nor  indicating  the  [*S20] 
period  at  which  the  fund  was  to  be  actually  divided,  for 
the  testatrix  goes  on  to  fix  the  period  at  wnich  the  children  were 
to  take  vested  interests,  and  at  which,  in  the  supposed  case  of  the 
children  having  survived  their  parents,  their  snares  were  to  be 
actually  paid,  namely,  at  twenty-one  or  marriage.  She  proceeds 
to  provide  that  in  case  any  of  the  children  should  happen  to  die 
bemre  their  portions  should  become  payable,  then  the  shares  of 
the  children  so  dying  should  go  to  the  survivors  or  survivor  of 
them.  Here  the  word  "  payable"  is  used  in  the  sense  equivalent 
to  "  vested ;"  and  is  referred  much  more  obviously  and  naturally 
to  the  period  of  payment  or  vesting  which  she  nad  just  fixed, 
namely,  the  age  of  twenty-one  or  marriage,  than  to  the  period  ol 
the  death  of  the  tenants  for  life.  It  cannot,  at  any  rate,  be  said 
that  there  is  in  this  wiU  a  clear,  unambiguous  intention  to  make 
the  right  of  the  children  to  their  portions  depend  upon  their  sur- 
viving both  parents,  and  unless  there  is  such  a  clear  unambiguous 
intention,  the  court  will  give  effect  to  what  must  always  be  pre- 
sumed to  be  Ae  natural  intention  of  parents  in  favor  of  their 
children :  Howgrave  v.  Cariier^{b)  Perfect  v.  Lord  Ourzon.{c) 

Mr.  Jacob  for  the  defendants  in  the  same  interest  wi%  the 
plaintiff.  ^ 

H5.  Campbell  contra : — ^There  is  no  ambiguity  in  the  use  of  the 

(a)  16  Ves.  168.  (c)  6  Mad.  442. 

(6)  3  V.  &  a  79. 
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word  "  payable"  in  this  instrument,  for  it  clearly  refers  to  the 

^         period  at  which  both  parents  sha\|l  have  died,  and  it  is 

[•*3^21]     expressly  distingui8heafix)mthe  provision  for  ^payment 

at  twenty-one  or  marriage,  which  was  only  to  take 

Elace  in  case  of  the  death  of  the  parents  before  their  sons  should 
ave  attained  twenty-one  or  the  daughters  should  hfltve  attained 
that  age  or  married.  The  sense  of  the  word  "  payable,"  there- 
fore, in  this  instrument,  being  free  from  doubt,  and  the  disposition 
which  the  testatrix  has  made  in  the  clause  of  survivorship  being 
equally  unequivocal,  the  court  has  no  authority  to  control  that 
disposition ;  Perfect  v.  Lord  Garzon.{a)  The  recent  case  of  Orow^ 
der  V.  Stonk}))  bears  a  strong  analogy  to  the  present.  There  the 
testator,  after  giving  a  sum  of  stock  to  his  executors  upon  trust 
to  pay  the  dividends  to  his  wife  for  life,  and  after  her  d!ecease  to 
his  brother  for  life,  directed  the  principal  to  be  divided,  after  the 
decease  of  the  survivor  of  the  wife  and  brother,  among  his  five 
nephews  and  nieces ;  and  if  any  of  them  should  die  without  issue 
before  their  respective  shares  should  become  payable,  then  he 
directed  that  the  share  of  him,  her,  or  them  so  dying  without 
issue,  should  be  equally  divided  among  the  survivor  or  survivors 
of  them.  One  of  the  nieces  died,  leaving  a  son,  who  died  with- 
out issue,  before  the  period  of  distribution,  and  Lord  Lyndhurst 
decided  that  her  personal  representative  was  not  entitled  to  any 
portion  of  the  fund. 

Mr.  Tinney  in  reply : — Crowder  v.  Stone  has  no  application  to 
the  present  case,  because  it  does  not  belong  to  the  class  of  cases 
between  parent  and  chUd.  If,  however,  the  court  should  be  of 
opinion  that  the  claim  of  the  plaintiff  to  an  interest  in  one-third 
snare  of  the  2,000i  cannot  be  sustained,  and  that  the  present 
case  falls  within  the  principle  upon  which  Orowder  v. 
[*322]  Stone  was  decided,  then  *the  plaintiff,  whose  wife  sur- 
vived her  brother,  John  Eowe,  will  at  least  be  entitled 
to  the  benefit  of  the  rule  as  to  accruing  shares  which  is  laid 
down  in  lHudge  v.  Barkenic)  and  Ex  parte  Westy{d)  and  which 
was  followed  in  Crowder  v.  Stone. 

The  Master  of  the  Rolls  : — The  rule  being  that,  when  a 
testator  has  unequivocally  expressed  an  intention,  that  a  provi- 
sion to  be  made  for  his  children  shall  depend  upon  their  survi- 
ving both  their  parents,  the  court  must  give  effect  to  that  inten- 
tion, f^nd  can  only  lean  to  the  presumption  in  favor  of  children, 
wl^if  e  the  intention  of  the  testator  is  ambiguously  expressed. 
The  single  question  for  consideration  in  this  case  is,  whether, 
upon  the  whole  will,  the  testatrix  has  or  has  not  clearly  and  un- 

(a)  6  Mad.  442.  (c)  Ca.  Temp.  Talb.  124. 

ip)  3  Ruas.  217.  (d)  1  Bro.  0.  0.  676. 
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ftmbigaoxisly  expxessed  her  intentiou  in  that  respect.  The  ex- 
pressions of  the  testatrix,  are  not  to  be  subjected  to  any  violence 
for  the  purpose  of  raising  an  implication  in  &vor  of  the  children ; 
but  the  ambiguity  must  appear  obviously  upon  the  fece  of  the  will. 

Mrs.  Rowe  having,  by  ner  marriage  settlement,  a  power  of  ap- 
pointing the  principal  sum  of  2,000/.  at  the  decease  of  her  hus- 
band, if  he  should  survive  her,  by  a  testamentary  instrument 
directed  that  sum  to  be  equally  divided  between  the  only  child 
she  then  had,  and  any  other  cnild  or  children  she  might  there- 
after have  by  her  husband.  She  considered  that  she  might  die, 
leaving  these  children  under  the  age  of  twenty-one,  or,  being 
daughters,  unmarried ;  and  she,  therefore,  directed  that,  if  the 
2,0(X>Z.  should  become  payable  when  the  child  then  liv- 
ing, or  any  other  chila  or  children  should  be  *under  [*323] 
twenty-one  or  unmarried,  the  trustees  should  apply  the 
proportions  of  such  children  for  their  maintenance  and  educa- 
tion, until  they  should  attain  twenty-one  or  marry,  when  their 
shares  were  to  be  paid  to  them.  So  far,  there  is  a  clear  direction 
that  the  shares  shall  vest  in  the  children  at  twenty-one,  or  mar- 
riage. But  she  also  foresaw  that  another  event  might  happen, 
namely,  that  the  children,  or  some  of  them,  might  not  be  living 
at  the  time  of  the  death  of  the  husband;  and  she  provides  for 
that  event,  by  directing  that,  if  her  daughter  who  was  then  liv- 
ing, or  any  child  or  children,  she  might  thereafter  have,  should 
die  before  their  portions  of  the  2,000Z.  became  payable,  then  the 
same  should  go  and  belong  to  the  survivors  or  survivor  of  them. 
I  can  see  no  ambiguity  whatever  here ;  but  I  am  clearly  of  opin- 
ion that^  by  dying  before  their  portions  became  payable,  the  tes- 
tatrix meant  dying  in  the  lifetime  of  the  husband ;  and  that  the 
shares  of  the  children  so  dying  are  given  to  the  survivors  or 
survivor  of  them. 

With  respect  to  the  share  which  accrued  by  survivorship  to 
the  deceased  daughter,  on  the  death  of  her  brother  John,  there 
is  certainly  a  class  of  cases  according  to  which  it  nas  been  de- 
cided, that  the  accruing  shares  shall  not  go  to  the  survivors  or 
survivor  with  the  original  shares ;  and,  therefore,  let  it  be  de- 
clared, that  the  moiety  of  the  brother's  share,  which  went  to  the 
deceased  daughter  by  accruer,  belongs  to  the  plaintiff,  as  her 
personal  representative. 

"  His  Honor  doth  declare  that,  according  to  the  true  construe- . 
tion  of  the  will  of  Mary  Rowe,  the  testatrix,  the  shares  of  her 
children  of  and  in  the  sum  of  2,000i  therein  mentioned, 
vested  in  a  son  on  his  attaining  *the  age  of  twenty-one    [*824] 
years,  and  in  a  daughter  on  her  attaining  that  age,  or 
day  of  marriage,  with  benefit  of  survivorship,  in  tne  event  of  the 
death  of  any  of  them,  in  the  lifetime  of  John  Rowe,  the  elder. 


824  CASES  IN  CHANCERY. 

1834.— Whitton  v.  Peaoook. 

His  Honor  doth  declare  that  John  Howe,  the  son  of  the  testatrix, 
having  attained  the  age  of  twenty-one  years,  and  having  died  in 
the  lifetime  of  the  said  John  Rowe,  the  elder,  leaving  his  sisters 
Mary  Elizabeth,  the  late  wife  of  the  plaintiff,  and  the  defendant 
Eliza  Clarke  Rowe,  who  also  severally  attained  the  age  of 
twenty-one  years,  him  surviving,  his  third  part  or  share  of  the 
said  2,000i.  oecame  vested  in  his  said  sisters  equally ;  and  his 
Honor  doth  declare  that  the  said  Mary  Elizabeth,  hjiving  after- 
wards died  in  the  lifetime  of  the  said  John  Rowe,  the  elder,  leav- 
ing the  defendant  Eliza  Clarke  Rowe,  her  said  sister,  her  survi- 
ving, the  third  part  or  share  of  the  said  Mary  Elizabeth,  of  and 
in  the  said  sum  of  2,000Z.,  thereupon  became  vested  in  the  said 
defendant,  Eliza  Clarke  Rowe ;  but  that  the  moiety  of  the  said 
share  of  the  said  John  Rowe,  the  son,  which  survived  to  her  as 
aforesaid,  belongs  to  the  plaintiff  as  her  present  representative." 

Reg.  Lib.  A,  1888,  fol.  747. 


[*825]  '       *WHrrroN  v.  Peacock. 

Rolls.— 1834:  14th  March  and  23d  May. 

The  surrenderee  of  a  copyhold  is  an  assignee  of  a  reversion  within  the  Statute  of  32 
Hen.  VIII,  c.  34,  and  may  maintain  an  action  of  covenant  upon  a  lease  made  by 
his  surrenderor,  and  the  defendant  in  such  action  cannot  protect  himself  by  alle- 
ging the  invalidity  of  the  lease. 

The  lord  of  the  manor  is  barred  by  tlie  Statute  of  Limitations  from  entering  for  a  for- 
feiture after  twenty  years. 

Where  one  general  exception,  consistmg  of  several  distinct  objections  which  are  speci- 
fied as  the  grounds  of  the  exception,  is  taken  to  a  report  in  &vor  of  a  tiUe,  and 
the  court  overrule-s  the  exception  as  to  some  of  the  objections^  and  allows  it  as  to 
others,  the  deposit  will  be  divided. 

The  bill  was  filed  to  enforce  the  specific  performance  of  a  con- 
tract for  the  purchase,  by  the  defendant  from  the  plaintiff,  of 
certain  copyhold  premises,  being  lots  2,  3  and  4,  in  the  particu- 
lar of  sale  described,  held  of  the  manor  of  Hornsey,  of  which 
manor  the  Bishop  of  London,  in  the  right  of  his  see,  was  the 
lord.  On  the  application  of  the  plaintiff,  an  order  was  made  in 
the  usual  form,  directing  the  Master  to  inquire  and  state  whether 
the  plaintiff  could  make  a  good  title  to  the  premises  contracted 
to  be  sold. 

It  appeared  from  the  abstract,  that  in  November,  1782,  one 
Joseph  Storey,  who  was  then  seised  in  fee  of  a  close  of  pasture 
called  Hornsey  Lane  Field,  being  the  copyhold  premises  in  ques- 
tion, duly  surrendered  the  same  to  EUzabeth  Bennett  by  way  of 
mortgage,  to  secure  a  sum  of  400/.  and  interest.  In  the  month 
of  April,  1753,  the  mortgage  money  still  remaining  unpaid, 
Elizabeth  Bennett  completed  her  legal  title  as  mortgagee,  by  ob- 
taining admittance  upon  that  surrender  the  equity  of  redemption 
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having  at  the  time  become  vested  in  Samuel  Storey,  the  son  oi 
the  aforesaid  Joseph  Storey.  Elizabeth  Bennett  died  some  time 
previous  to  the  month  of  March,  1755,  having,  by  her  will,  dated 
the  18th  of  June,  1763,  devised  the  premises  to  her  nephew, 
Bennett  Gerrard,  in  fee,  but  without  having  surrendered  them  to 
the  use  of  her  will.  Bennett  Gerrard  and  Samuel  Storey,  on  the 
16th  March,  1755,  joined  in  surrendering  the  premises  , 
*to  Bendal  Martyn  in  fee,  who  on  the  same  day  was  [*326] 
admitted  tenant,  and  thereupon  made  a  surrender  of  the 
premises  to  the  use  of  his  will. 

On  the  11th  of  March,  1761,  the  lord  of  the  manor  of  Homsey 
granted  license  to  Bendal  Martyn,  to  demise  the  close  in  ques- 
tion, or  any  part  thereof  from  Christmas,  1760,  for  ninety-nine 
years,  the  said  premises  being  intended  to  be  improved  by  build- 
mg,  or  for  any  less  term.  Bendal  Martyn  died  soon  afterwards, 
without  having  executed  any  lease  of  the  prenpiises,  and  by  his 
will,  dated  the  25th  of  March,  1760,  gave  and  devised  the  same 
unto  Maria,  the  wife  of  Baker  John  Littlehales,  in  fee.  On  the 
13th  of  April,  1762,  Maria  Littlehales  was  admitted  tenant  of 
the  premises,  and  she  and  her  husband,  on  the  same  day,  sur- 
rendered them  to  the  use  of  Baker  John  Littlehales  in  fee,  who 
was  thereupon  admitted  tenant. 

By  indenture  of  lease,  dated  the  2d  of  August,  1762,  made  be- 
tween Baker  John  Littlehales  of  the  one  part,  and  Philip  K^s, 
builder,  of  the  other  part,  it  was  witnessed  that  Baker  John  Lit- 
tlehales, and  Maria,  his  wife,  in  pursuance  and  part  performance 
of  an  agreement,  dated  the  18th  of  March,  1761,  made  between 
Bendal  Martyn  and  Philip  K^ys,  and  by  virtue  of  the  aforesaid 
license  by  Bendal  Martyn  obtained  of  the  lord  of  the  manor  for 
that  purpose,  demised  unto  Philip  Keys,  his  executors,  adminis- 
trators and  assigns,  a  piece  of  ground,  parcel  of  the  said  premises, 
to  hold  the  same  to  him,  his  executors,  admmistrators  and  as- 
signs, from  Lady  day,  1761,  for  ninety-eight  years  thence  next 
ensuing,  Philip  Keys,  his  executors,  &c.,  paying  to  B.  J.  Little- 
hales, his  heirs  and  assigns,  for  the  first  two  years,  the  rent  of 
IZ.,  and  for  the  remaining  ninety -six  years  the  annual  rent  of  5t ; 
and  Philip  Keys  thereby  covenanted  for  himself,  his 
executors,  administrators  and  assigns,  that  he,  *his  ex-  [*327] 
ecutors,  administrators,  or  assigns,  would,  within  six 
calendar  months  from  the  date  thereof,  complete  and  finish,  fit 
for  habitation,  the  messuage,  tenement,  buildings  and  erections 
then  standing  on  the  premises  thereby  demised,  and  sufficiently 
repair  and  uphold  the  same  during  the  term.  By  another  in- 
denture of  lease  of  the  same  date,  and  executed  by  the  same  par- 
ties, B.  J.  Littlehales,  and  Maria,  his  wife,  in  pursuance  of  the 
said  license,  demised  another  piece  of  ground,  parcel  of  the  said 
premises,  for  a  similar  term,  at  a  like  yearly  rent  of  5Z.,  and  un 
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der  covenants  similar  in  every  respect  to  those  contained  in  the 
before-mentioned  lease. 

On  the  23d  of  May,  1770,  Martha  Leigh,  who  was  the  niece 
and  customary  heir  of  Elizabeth  Bennett,  and  upon  whom  the 
title  to  the  copyhold  premises  had  devolved  in  consequence  of 
Elizabeth  Bennett  not  naving  surrendered  them  to  the  use  of  her 
will,  was  admitted  tenant  of  the  premises,  to  hold  the  same  in 
fee ;  and  in  the  month  of  February,  1772,  Martha  Leigh  and  her 
husband,  Peter  Leigh,  surrendered  the  premises  to  the  use  of  B. 
J.  Littlehales  in  fee,  who  was  thereupon  admitted  tenant  accord- 
ingly. 

By  an  indenture  of  lease,  dated  the  8d  of  July,  1773,  made 
between  B.  J.  Littlehales,  and  Maria,  his  wife,  of  the  one  part, 
and  the  said  Philip  Keys,  of  the  other  part,  reciting  the  aforesaid 
two  indentures  of  lease  of  the  2d  of  August,  1762,  and  that  the 
parties  thereto  had  come  to  a  further  agreement  respecting  the 
said  Homsey  Lane  Field,  whereby  they  had  agreed  that  the  said 
Philip  Keys  should  have  the  whole  of  the  said  field  leased  to 
him  at  the  yearly  rent  of  lOZ.  only,  and  that  instead  of  cancelling 
the  two  former  leases  already  granted  of  part  thereof 
[*328]  the  same  leases  should  remain,  *and  another  lease  be 
granted  of  the  residue  of  the  said  field,  at  the  yearly 
ground-rent  of  lOZ.,  which  should  be  considered  the  same  as  the 
two  several  rents  of  5Z.  each,  reserved  by  the  said  two  leases,  and 
that  notwithstanding  such  several  reservations,  no  more  than  the 
yearly  rent  of  10/.  in  the  whole  should  be  payable  for  the  said 
field  and  the  messuages  or  tenements  erected  thereon,  it  was  wit- 
nessed, that  in  pursuance  of  the  said  agreement,  and  by  virtue  of 
the  said  license,  and  in  consideration  of  the  yearly  rent  and  cove- 
nants thereinafter  reserved,  the  said  B.  J.  Littlehales,  and  Maria, 
his  wife  did,  demise,  lease,  and  to  farm  let  unto  the  said  Philip 
Kevs,  his  executors,  &c.,  the  said  Hornsey  Lane  Field,  except 
suck  parts  thereof  as  had  already  been  demised  to  him  by  the 
two  several  indentures  aforesaid,  to  hold  the  same  with  the  ap- 
purtenances unto  the  said  Philip  Keys,  his  executors,  &c.,  from 
Lady  day,  1761,  for  the  term  of  ninety-eight  years  then  next  en- 
suing, paying  for  the  first  two  years  the  rent  of  a  peppercorn, 
and  for  the  remaining  ninety-six  years,  the  yearly  rent  of  lOL, 
unto  the  said  B.  J.  Littlehales,  his  heirs  and  assigns ;  and  Philip 
Keys  thereby  for  himself,  his  executors,  administrators  and  as- 
signs, covenanted  with  B.  J.  Littlehales,  his  heirs  and  assigns, 
that  he,  the  said  Philip  Keys,  his  executors,  administrators  and 
assigns,  would  pay  the  said  yearly  rent  of  10/.  in  the  manner 
and  at  the  times  therein  mentioned,  and  would  also  well  and  suf- 
ficiently repair  and  uphold  the  premises  thereby  demised,  and 
every  part  thereof,  as  also  all  the  messuages,  tenements,  or  build 
ings  wnich  then  were,  or  might  be  erected  thereupon,  with  the 
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uvoal  claxise  of  re-esntry  on  de&ult ;  and  the  indenture  contained 
a  proviso,  that  the  yearly  rent  of  lOt,  thereby  reserved,  was  in- 
tended to  be  and  was  the  same  as  the  two  several  yearly  rents  of 
5i  each,  so  respectively  reserved  by  the  two  several  indentures 
of  lease  before-mentioned. 

*By  various  subsequent  surrenders  and  admittances,     [*329] 
the  customary  estate  of  inheritance  of  B.  J.  Littlehales 
and  Maria  his  wife  became  vested  in  the  plaintiif  in  fee. 

No  distinct  evidence  was  adduced  before  the  Master  with  re- 
spect to  the  existence  or  contents  of  the  indenture  of  lease  of  the 
8d  of  July,  1773,  and  the  indenture  itself  was  not  forthcoming ; 
but  in  other  respects  the  plaintiff's  title  was  clearly  deduced  in 
the  manner  already  stated ;  and  the  Master  having  thereupon  re- 
ported in  favor  of  the  title,  the  defendant  took  one  general 
exception  to  the  report,  and  specified  five  objections  as  the 

g-ounds  of  the  exception.  Of  these  objections,  the  first  was 
unded  on  the  insufficiency  of  the  evidence  as  to  the  existence 
and  contents  of  the  lease  of  the  8d  of  July,  1773,  and  the  rest,  on 
the  alleged  invalidity  of  that  and  the  two  preceding  leases  of  the 
2d  of  August,  1762,  to  which  the  copyhola  premises  were  subject. 
The  questions  principally  argued  arose  upon  the  second,  third, 
and  fourth  objections,  which,  in  substance,  were  severally  as  fol- 
lows : — That  it  appears-by  the  abstracts,  that  in  the  year  1761,  a 
license  was  granted  by  the  lord  of  the  manor  within  which  the 
premises  in  question  Ke,  to  Bendal  Martyn,  to  demise  a  close  of 
pasture,  callea  Hornsey  Lane  Field,  within  the  said  manor,  or 
any  part  thereof,  firom  Uhristmas,  1760,  for  ninety-nine  years,  the 
said  premises  being  intended  to  be  improved  by  building,  or  for 
any  less  term ;  and  that  the  said  Bendal  Martyn  died  without 
ffranting  any  lease  of  the  said  premises,  having,  by  his  will, 
dated  the  26th  day  of  March,  1760,  devised  the  said  copyhold 
close  to  Maria,  the  wife  of  Baker  John  Littlehales,  who  was  ad- 
mitted thereto,  and  afterwards  concurred  with  the  said 
*Baker  John  Littlehales  in  surrendering  the  same  to  the  [*330] 
use  of  her  said  husband,  his  heirs  and  assigns ;  and  that 
in  the  year  1762,  the  said  Baker  John  Littlehales  granted  two 
building  leases,  from  Lady  day,  1761,  for  ninety-eight  years,  of 
the  ground  on  which  two  messuages,  being  respectively  lots  2 
and  3  in  the  particular  of  sale  mentioned,  were  then  or  shortly 
afterwards  built,  at  the  rents  of  5Z.  each ;  and  that  in  the  year 
1772  a  surrender  was  made  of  the  le^al  estate  in  the  said  close, 
called  Hornsey  Lane  Field,  by  Peter  Leigh,  and  Martha  his  wife, 
to  the  said  Baker  John  Littlehales  in  fee,  on  which  he  was  ad- 
mitted tenant.  And  the  plaintiff  alleges  that  Baker  John  Little- 
hales afterwards,  by  an  indenture  dat«d  the  3d  day  of  July,  1773, 
demised  the  said  field,  except  such  part  only  as  had  been  before 
demised  to  Philip  Keys,  from  Lady  day,  1761,  for  a  term  oi 

Vol.  m.  15 
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ninety-eight  years,  at  a  rent  of  lOZ.  The  defendant  therefore 
submits,  that  the  license  granted  by  the  lord  of  the  manor  to  Ben- 
dal  Martyn,  would  not  authorize  the  several  leases  said  to  have 
been  granted  by  B.  J.  Littlehales,  and  consequently  the  common 
law  reversion  on  such  leases,  or  at  least  on  the  lease  of  July,  1778, 
(if  any  such  was  granted,)  would  not  pass  by  the  surrenders  made 
by  his  co-heirs,  so  as  to  give  their  surrenderees  the  benefit  of  the 
covenants  and  conditions  contained  in  such  leases. 

That  supposing  the  license  to  have  authorized  the  granting  of 
leases  by  B.  J.  Littlehales,  yet  the  alleged  lease  of  the  3d  of  July, 
1773,  did  not  pursue  the  license,  inasmuch  as  it  contained  no 
stipulation  or  agreement  for  building. 

That  by  reason  of  Bendal  Martyn  not  having  been  legal  tenant 
to  the  lord  at  the  time  when  the  said  license  was  granted  to  him, 
the  license  could  not  authorize  the  lease  of  the  3d  oi 
[*331]  *July,  1773,  alleged  to  have  been  executed  bv  B.  J. 
Littlehales  after  he  became  such  legal  tenant,  on  the  sur- 
render of  Martha  Leigh  and  her  husband. 

The  fifth  objection  was  abandoned  at  the  bar. 

Mr.  Pemherton  and  Mr.  Cbofe,  in  support  of  the  exception : — 
The  deficiency  of  evidence  with  respect  to  the  existence  and  con- 
tents of  the  lease  of  the  3d  of  July,  1773,  may  possiblv  stiU  be 
supplied  before  the  Master ;  but  any  one  of  the  other  oqjections, 
if  allowed,  is  absolutely  fatal  to  the  plaintiff's  title.  The  license 
to  Bendal  Martyn  to  grant  a  lease  was  personal  only,  and  the 
benefit  of  it  could  not  extend  to  Littlehales,  the  husband  of  Mar- 
tyn's  devisee,  who  was  a  mere  stranger.  No  express  decision 
upon  the  point  is  to  be  found  in  the  books ;  but  from  its  very 
nature  an  authority  granted  to  an  individual  is  incapable  of 
assignment,  and  cannot  warrant  the  doing  of  the  act  by  another 
person.  A  license  to. A  cannot  be  construed  as  a  license  to  A, 
his  heirs  and  assigns ;  Watkins  on  Copyholds.(a)  An  authority 
of  this  kind,  being  in  the  nature  of  an  indulgence,  is  always  to 
be  construed  strictly ;  and  special  words  ought  to  be  introduced 
into  it,  in  order  to  enable  representatives  to  enjoy  the  benefit 
which  it  purports  to  confer.  The  leases,  therefore,  which  Little- 
hales subsequently  execut<3d  to  Keys  on  the  footing  of  the  license, 
necessarily  operated  as  a  forfeiture  to  the  lord. 

Independently  of  this  objection,  however,  the  terms  of  the  li- 
cense nave  not  been  followed  in  the  leases..  The  license 
[*332]  was  of  an  extremely  special  nature ;  it  is  stated  *to  have 
been  a  license  to  demise  the  close  in  question  for  ninety- 
nine  years  or  a  less  term,  "  the  said  premises  being  intended  to 
be  improved  by  building ;"  whereas  tne  third  lease,  that  of  July, 

(a)  Vol.  II.  p.  87,  ed.  by  Goventiy. 
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1773,  which  applies  to  the  premises  in  lot  4,  did  not  contain  any 
stipulatiou  for  building,  and  did  not  reserve  any  improved  rent 
to  the  lessor ;  but,  on  the  contrary,  the  same  amount  of  rent  was 
made  payable  in  respect  of  all  the  lands  comprised  in  the  three 
leases,  as  had  been  theretofore  reserved  upon  the  two  prior  leases 
only.  The  third  lease  was  in  fact  granted  at  a  merely  nominal 
rent  UpoA  these  grounds  the  lord  would  clearly  have  a  right 
to  enter  as  for  a  forfeiture  upon  all  or  part  of  the  copyhold  lands ; 
and  even  if  the  lord  should  decline  to  take  advantage  of  the  for- 
feiture, still,  as  the  leases  were  a  fraud  upon  the  lord,  and  granted 
in  derogation  of  his  ri^ht,  the  lessor,  or  the  plaintiff  as  his  assign, 
conld  maintain  no  action  upon  the  covenants  contained  in  them 
against  the  lessee  or  his  assigns.  It  may  be  said,  indeed,  that 
the  surrenderee  of  a  copyhold  is  within  the  equity  of  the  statute 
32  Hen.  VUE,  chap.  3^  which  enacts  that  the  grantees  or  as- 
agnees  of  reversions  sh^l  have  such  like  and  the  same  advantage 
against  lessees,  their  executors,  administrators  and  assigns,  by 
entry  for  non-payment  of  rent,  for  doing  waste  or  other  forfeiture, 
and  the  same  remedy  by  action  only  for  not  performing  other 
conditions  and  covenants  contained  in  the  leases,  as  the  lessors 
and  grantors  might  have  had.  In  Olover  v.  (7opc,(a)  which  is 
supposed  to  have  overruled  Brazier  v.  Beale,{b)  that  doctrine  cer- 
tainly appears  to  be  assumed ;  although  it  is  difficult  to  see  how, 
in  point  of  principle,  the  surrenderee  of  a  copyhold  can  be  con- 
sidered in  the  lignt  of  the  grantee  of  a  reversion.  The  lease  in 
that  case,  however,  was  a  valid  lease  originally,  the 
copyhold  tenant  *being  substantially  the  owner,  and  the  [*333] 
lease  itself  being  good  without  the  assent  of  the  lord. 
If|  therefore,  the  leases  in  question  had  been  duly  granted  or 
had  been  authorized  by  the  custom,  they  might,  on  the  authority 
of  Olover  v.  Cope,  have  been,  perhaps,  unimpeachable.  But  can 
that  authoritv  apply  to  a  case  like  the  present,  where  the  leases 
were  granted  without  the  license  and  in  derogation  of  the  rights 
of  the  lords,  and  were,  therefore,  absolutely  void  in  their  creation? 
It  is  still  extremely  doubtful  at  law  whether  a  purchaser,  as  sur- 
renderee of  copyholds  subject  to  such  leases,  would  be  capable  of 
maintaining  an  action  upon  the  covenants  contained  in  them. 
The  point  was  taken  arguendo  in  Doe  v.  Lufhin^i^  but  it  was  not 
necessary  to  decide  the  question, 

Mr.  Bickerstelh  and  Mr.  Wigram,  for  the  vendor,  submitted 
that  no  condition  or  stipulation  was  expressed  in  the  license, 
which  was  of  the  most  vague  and  general  description ;  neither 
was  there  any  pretence  for  saying  that  the  whole  of  the  land  de- 

(a)  4  Mod.  80.  (c)  4  East,  221. 

ih)  Yelv.  222. 
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mised  was  to  be  built  over.  If,  however,  the  grantiiig  of  the 
leases  had  worked  a  forfeiture,  that  forfeiture  had  taken  plaee 
more  than  sixty  years  ago,  so  that  the  benefit  of  it  could  not  be 
taken  advantage  of  by  the  lord,  who  must  now  be  barred  by  the 
lapse  of  time ;  Doe  v.  HelUer.ia)  unless,  indeed,  afiraud  had  been 
secretly  practised  upon  him  for  the  purpose  of  concealing  the? 
forfeiture ;  and  that  would  hardly  be  alleged,  as  the  granting  oi 
the  leases  was  notorious,  and  the  messuages  were  erected  in  such 
a  way  as  to  give  ample  notice  to  the  lord,  who  stood  by  and 
made  no  objection ;  Orangery.  OeorgtSp)    Upon  the  other  point, 

the  law  had  been  settled  by  the  case  of  Ohver  v.  0(rpe,{c) 
[*884]    *which  ruled,  that  the  surrenderee  of  a  copyhold  was 

within  the  equity  of  the  Statute  of  Hen.  VIII ;  and  that 
being  so,  another  settled  principle  then  applied,  namely,  that  a 
lessee  could  not  be  heard  to  dispute  the  title  of  his  lessee* ;  and 
that,  though  the  plaintiff  was  only  an  assignee  of  the  lessor,  he 
might  take  advantage  of  the  estoppel,  because  it  ran  with  the 
land  ;  Palmer  v.  EMns,{ch,  No  person  was  in  existence,  who,  at 
this  time  of  day,  could  eflrectually  impeach  the  title  of  the  plain- 
tiff, or  dispute  the  validity  of  the  leases.  The  report,  therefore, 
was  substantially  right,  and  the  exception  ought  to  be  disallowed. 
With  respect  to  the  alleged  defect  of  evidence  touching  the  exist- 
ence and  nature  of  the  lease  of  the  8d  of  July,  1778,  do  stress 
had  been  laid  upon  that  objection  until  after  tKe  title  was  under 
the  consideration  of  the  Master,  so  that  the  vendor's  attention 
had  not  been  particularly  drawn  to  it;  but  there  could  not  be  a 
doubt,  that  if  the  point  was  really  considered  of  importance,  and 
was  meant  to  be  insisted  on,  the  plaintiff  would  be  able  within 
a  very  short  period  to  famish  the  required  information. 

Mr.  Pemberion,  in  reply. 

The  Master  op  the  Rolls  : — The  material  olgection  of  the 
purchaser  in  this  case  is  founded  upon  a  doubt,  whether  he  will 
be  able  to  maintain  actions  of  covenant  on  the  three  leases  to 
which  the  premises  intended  to  be  purchased  by  hjm  are  subject. 
The  case  of  Olover  v.  Gope,{e)  has  established,  that  the  surrend- 
eree of  a  copyhold  is  the  assignee  of  a  reversion  within 
[*886]  the  Statute  of  32  Hen.  VIII,  *and  can,  therefore,  main- 
tain actions  on  the  covenants  in  a  lease  made  by  his  pre- 
decessor. But  it  is  argued  that  the  leases  in  question  are  invalid, 
and  that  the  doctrine  in  Glover  v.  Cbpe,  has  reference  only  to  a 
valid-  lease.  If  it  werp  admitted  that  these  leases  were  invalid, 
that  would  be  altogether  immaterial,  for  it  would  be  against  all 

(a)  3  T.  R  162.  (d)  2  StrtL  817 ;  2  Id.  Raym.  1550. 

(b)  5  B.  &  Cress.  149.  (e)  4  Mod.  80. 
(c)4Mod«80;  3  Ler.  326. 
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principle  that  a  lessee  should  be  permitted  to  defend  himself 
against  an  action  of  covenant  by  the  lessor  or  the  assignee  of  the 
reversion,  bj  alleging  a  defect  in  the  title  of  the  lessor ;  more 
eq)ecially  in  this  case,  where,  if  these  leases  were  illegal,  the  les- 
see must  be  taken  to  have  had  full  notice  of  the  defect  of  the  li- 
cense under  which  the  leases  were  granted,  and  of  the  conse- 
quent illegality.  I  concur  in  the  opinion  expressed  by  Lord 
Kenyon  in  Doe  v.  HellieT,{a)  that  the  Statute  of  Limitations,  which 
<^iat68  as  a  bar  to  other  rights  of  entry  after  twenty  years, 
would  bar  the  lord  in  this  c»se ;  and  I  am  consequently  of  opin- 
ion, that  the  lord  ootild  not,  at  this  distance  of  time,  enter  for  a 
forfeiture  if  the  leases  were  invalid. 

With  these  views  of  the  case,  it  is  scarcdy  necessarv  for  me  to 
express  any  opinion  as  to  the  validitv  or  invalidity  of  the  leases. 
.The  first  two  leases  are  unobjectionable  upon  any  ground,  being 
building  leases,  and  granted  in  consequence  of  contracts  with  the 
eopy holder  who  obtained  the  license ;  and  as  to  the  third,  I  have 
no  doubt,  that  by  the  custom  of  this  manor,  and  probably  of 
most  other  manors,  the  personal  license  to  the  copyholder  runs 
with  the  land,  and  I  cannot  consider  that  the  license  was  given 
upon  condition  that  building  leases  only  should  be  granted  un- 
der it. 

I  mu^  tberrfore,  overrule  the  exception  as  &r  as  regards  the 
last  four  olgections  to  the  title ;  but,  being  of  opinion 
*that  the  vendor  is  bound  to  supply  the  evidence  upon  [*S36J 
the  insuflBiciencj  of  which  the  first  objection  statea  in 
the  exception  is  grounded,  I  shall  allow  the  exception  so  far  as 
it  applies  to  that  point  As  the  excepting  party,  however,  has 
succeeded  upon  one  only  of  his  objections,  and  that  forming 
comparatively  but  a  small  part  of  the  exceptions,  and  hag  fidlea 
upon  all  the  rest,  Z  diall  direct  the  deposit  to  be  divided. 

May  29cL — Shortly  afterwards,  the  olgection  founded  on  the 
insuffidency  g£  the  evidence  of  the  existence  and  contents  of  the 
lease  of  the  8d  of  July,  1778,  was  removed  by  the  discovery  and 
production  of  the  original  lease  itself 

The  plaintiff  then  presented  a  petition,  stating  that  &ct,  and 
praying  that  the  defendant  might  oe  decreed  specifically  to  per- 
form his  agreement  The  defendant  at  the  same  time  presented 
a  cross  petition,  submitting  that  his  exception  to  the  title  ought 
to  have  been  allowed,  not  only  upon  the  first  ground,  but  also  as 
regarded  the  objection  which  alleged  that,  fiom  the  circumstance 
of  the  legal  title  to  the  copyholds  being  outstanding  in  Martha 
Leigh  at  the  time  of  the  granting  of  the  two  leases  of  the  2d  of 
August,  1762,  by  B.  J.  LittlehSes,  and  being  got  in  by  B.  J. 

(a)3T.B.162. 
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Littlehales  in  the  year  1772,  tlie  reversion  in  such  leases  wotdd 
not  pass  by  the  surrenders  made  by  the  co-heirs  of  B.  J.  Little- 
hales,  (under  whom  the  plaintiff  claimed,)  so  as  to  give  to  the 
surrenderees  the  benefit  of  liie  covenants  and  conditions  con- 
tained in  those  leases.  The  petition  therefore  prayed,  that  with 
reference  to  the  last  mentioned  objection,  the  exception  might  be 
reheard.    The  two  petitions  were  brought  to  a  hearing  together, 

[*887]  *Mr.  Pemberton,  for  the  purchaser,  said  that  the  point 
which  was  now  submitted  to  the  court  by  the  drfend- 
ant's  petition,  was  an  extremely  nice  and  important  one.  Though 
suggested  in  the  second  of  the  objections  stated  in  the  exception 
formerly  discussed,  it  had,  in  the  hurry  of  arguing  a  variety  of 
different  questions,  been  apparently  overlooked  by  the  defend- 
ant's counsel,  and  the  attention  of  the  court  had  never  been  dis^ 
tinctly  called  to  it  If  his  Honor  could  not  take  it  upon  himself 
to  decide  the  point,  he  would  probably  consider  it  a  proper  ques- 
tion to  be  submitted  to  a  court  of  law. 

Mr.  Btckersieih  and  Mr.  Wigramj  contra^  opposed  the  applica- 
tion, and  contended  that  the  plaintiff  was  now  in  a  condition  to 
entitle  him  to  an  immediate  decree,  according  to  the  prayer  oi 
his  petition.  The  objection  now  taken  was  entirely  new ;  it  had 
not  been  raised  on  the  former  exception,  which  had  reference 
solely  to  the  alleged  defect  in  the  license,  and  in  the  leases  granted 
in  pursuance  of  the  license ;  but,  although  it  had  not  been  form- 
ally brought  before  the  court,  his  Honor  had,  in  fact,  disposed  of 
it  m  principle,  when  he  decided  that  the  lessee  was  not  entitled 
to  take  advantage  of  a  defect  in  his  lessor's  title.  Whatever  effect 
the  circumstance  of  the  copyholder  not  having  the  legal  estate  in 
him  at  the  time  when  he  executed  the  leases  of  August,  1762, 
might  have  upon  their  validity,  those  leases  were  certainly  good 
by  estoppel  against  the  lessee  and  his  assigns ;  and  at  any  rate 
they  were  altogether  merged  in,  or  rather  were  absolutely  con- 
firmed by  the  lease  of  July,  1773,  which  was  executed  by  little- 
hales  to  the  same  lessee  after  the  legal  estate  had  been  got  in. 
To  send  the  matter  therefore  to  a  court  of  law  now,  would  occa- 
sion a  heavy  expense  from  which  no  practical  result  could  be 
derived. 

[*388]  *The  Master  op  the  Rolls  said  that,  if  the  pur- 
chaser chose,  he  should  direct  a  case  confined  to  the 
single  point  raised  by  his  petition ;  and  the  purchaser  having 
elected  to  take  it,  a  case  was  accordingly  stated  fi>r  the  opinion  <rf 
the  Court  of  Common  Pleas. 

The  case  set  out  the  title  of  the  plaintiff  as  it  has  been  already 
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stated,(a)  and  the  (juestion  for  the  opinion  of  the  court  was, 
"  whether  the  plaintiff  can  maintain  an  action  of  covenant  against 
the  assigns  of  Philip  Keys,  for  breach  of  the  covenants  contained 
in  the  leases  of  the  2d  of  August,  1762,  or  either  of  them." 
The  following  certificate  has  since  been  returned : — "  We  have 
^  heard  this  case  ar^ed  by  counsel,  and  have  considered  it ;  and 
we  think  the  plaintiff  cannot  maintain  an  action  of  covenant 
against  the  assigns  of  Philip  Keys  for  breach  of  the  covenants 
contained  in  either  of  the  leases  of  the  2d  of  August,  1762. 

"  N.  C.  TiNDAL, 
"J.  A.  Pabk, 
^  "  S.  Gaselee, 

"J.  Vaughan." 

(«)  SvprOi  pp.  325-9. 


♦Bawtree  V.  Watson.  [*839] 

BOU&-— 1834:  32d,  23d,  24th  and  25th  April 

The  purchase  of  a  reversion  at  an  under  value  was  set  aside,  and,  under  the  special 
circumstances,  was  set  aside  with  costs. 

The  object  of  the  suit  was  to  avoid  the  sale  of  a  reversionary 
interest  in  a  copyhold  estate,  made  by  the  plaintiff  to  the  defend- 
ant, and  to  have  an  account  taken  of  the  pecuniary  dealings  and 
transactions  between  the  parties. 

The  case  made  by  the  oill  was  one  of  gross  fraud  and  oppres- 
sion practised  on  the  plaintiff  by  the  defendant  The  plaintiff, 
who  was  about  twenty -four  years  of  age,  was  represented  as  a 
person  little  acquainted  with  business,  of  feeble  intellect,  and  one 
over  whom  the  defendant  possessed  an  almost  absolute  control ; 
and  the  defendant  was  alleged  to  have  used  that  control  for  the 
purpose  of  effecting  the  purchase  of  the  property  in  question  at 
an  tmder  value,  and  that,  too,  at  a  time  when,  by  his  own  artful 
and  underhand  proceedings,  he  had  involved  the  plaintiff  in  great 
pecuniary  embarrassment,  and  had  succeeded  in  throwing  him 
into  prison. 

The  dealings  between  the  parties,  both  before  and  subsequently 
to  the  sale,  were  also  set  forth  as  tending  materially  to  elucidate 
the  nature  of  the  transaction  itself,  and  they  were  of  a  very 
special  and  complicated  kind.  The  evidence  in  support  of  the 
various  allegations  with  respect  to  the  value  of  the  property,  the 
character  and  habits  of  the  plaintiff,  liie  influence  of  the  defend- 
ant over  the  plaintiff's  mino,  and  the  peculiar  circumstances  at- 
tending the  transaction,  was  so  extremely  voluminous,  that 
the  reading  of  it,  and  the  comments  upon  it,  occupied  two 
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[*840]  entire  days.  The  general  bearing  *and  effect  of  the 
whole  are  sufficiently  stated  in  his  Honor's  judgment. 
An  objection  was  taken  for  want  of  parties,  on  the  ground  that 
Miss  Harrison,  who,  under  one  of  the  transactions  between  the 
plaintiff  and  drfendant,  had  become  entitled  to  a  mortgage  over 
the  property  in  question  to  secure  an  advance  of  1,000/.,  was  not 
before  fiie  court ;  but,  the  plaintiff,  undertaking  by  his  counsel  to 
confirm  that  mortgage,  the  objection  was  overruled,  and  the  hear- 
ing of  the  cause  proceeded. 

Mr.  PemberUm  and  Mr.  Hayter^  for  the  plaintiff. 

Mr.  BickersteiJi  and  Mr.  W.  C.  L.  Keene^  for  the  defendant. 

His  Honor,  at  the  close  of  Mr.  PemhertovUs  reply,  said  it  was 
perfectly  clear,  upon  the  evidence,  that  the  plainti^  was  entitled 
to  the  relief  which  he  sought  by  his  bill ;  and  the  only  remain- 
ing question  to  be  considered  was  as  to  the  terms  upon  which 
the  transaction  ought  to  be  set  aside,  whether  at  the  cost  of  the 
plaintiff,  or  of  the  defendant ;  or  whether,  as  an  intermediate 
course,  each  party  should  be  left  to  bear  his  own  costs.  Upon 
that  point  he  should  take  a  day  to  consider  his  judgment. 

April  25i/i. — The  Master  of  the  Rolls  : — In  this  case  it  is 
clear  that  the  sale  and  all  agreements  connected  with  it  must  be 
avoided,  upon  the  general  rule  of  the  court,  that  the  price  paid 
by  the  purchaser  was  not  a  full  consideration.  Not  only  was 
eight  or  nine  years'  purchase  deducted  from  the  value 
[*841]  put  upon  *the  estate  in  respect  of  the  life  of  a  person 
known  to  be  in  an  advancea  stage  of  a  mortal  disease, 
and  who  actuallv  died  within  six  months  afterwards,  but  the  de- 
fendant included,  in  the  price  paid  certain  household  furniture, 
and  the  stock  and  implements  on  the  farm,  which  he  estimated 
himself  at  490Z. 

The  only  question  in  the  cause  is,  whether  the  defendant  shall 
be  made  to  pay  the  costs  of  the  suit.  The  rule  of  the  court,  that 
the  purchaser  of  a  reversionary  interest,  in  order  to  support  its 
title,  must  establish  that  the  price  paid  was  a  full  consideration, 
is  founded  upon  the  presumption  that  the  parties  dealing  do  not 
stand  upon  equal  terms ;  that  the  vendor  sells  from  the  pressure 
of  distress,  and  that  the  purchaser,  who  has  not  paid  a  ftul  price, 
has  taken  advantage  of  that  pressure.  Where  the  inadequacy 
of  price  is  the  sole  ground  for  the  interference  of  the  court,  and 
the  decree  of  tlie  court  is  that  the  conveyance  should  stand  as  a 
security  for  the  price,  the  suit  is  considered  as  in  the  nature  of  a 
bill  of  redemption,  and  the  vendor  is  charged  with  the  costs  of 
the  suit. 
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In  the  piesent  case,  it  is  to  be  considered  that  the  plaintiff  en- 
tered upon  the  occupation  of  the  ferm  in  question,  at  Lady  day, 
1829,  under  the  assurance  of  the  defendant,  that  he  would  assist 
him  by  borrowing  for  him,  and  lending  to  him  the  moneys  ne- 
cessary for  cairying  it  on ;  and  the  defendant  did  accordingly,  in 
the  month  of  February,  1829,  procure  for  the  plaintiff  a  loan  of 
1,0002.  on  the  mortgage  of  the  &im  from  Miss  Harrison,  at  the 
same  time  taking  a  mortgage  to  himself  for  another  sum  of  1,000^ 
which  the  defendant  states  to  have  been  partly  intended  for  his 
own  indemnity,  in  respect  of  his  joining  in  the  security  to  Miss 
Harrison,  and  partly  to  cover  the  advances  of  money 
intended  to  be  *maae  by  him  personally  to  the  plaintiff.  [*342] 
The  pretence  of  indemmty  is  a  mere  color,  as  Miss  Harri- 
son's loan  was  secured  on  an  estate  worth  more  than  double  the 
amount.  In  the  month  of  November,  in  the  same  year,  the 
plaintiff  is  arrested  for  a  sum  of  30t,  and  detainers  are  also 
lodged  against  him  for  two  other  sums,  amounting  to  about  160/. 
It  appears  by  the  schedule  to  the  defendant's  answer,  that  in 
part  payment  of  1,000?.,  for  which  he  had  taken  the  mortgage  on 
the  plaintiff's  estate,  he  had  advanced  only  S861.  He  does  not, 
however,  advance,  as  he  was  bound  to  do,  any  further  j)art  of 
this  sum  of  l,000t  in  payment  of  these  debts ;  but  he  joins  as 
one  of  the  plaintiff's  bail,  and  the  plaintiff  surrenders  in  dis- 
charge of  his  bail  in  the  month  of  February,  following. 

In  this  month  of  February,  we  find  the  defendant,  stating  a 
case  for  the  opinion  of  Mr.  Morgan,  the  actuary,  as  to  the  value 
of  the  plaintiff's  reversion;  and  that  he  had  then  at  least  con- 
ceived tne  design  of  purchasing  this  reversion  cannot  be  doubted. 
In  a  verv  short  penod  afterwards,  we  find  that,  in  order  to  be 
liberated  from  prison,  the  plaintiff  is  induced  to  make  to  the  de- 
fendant^ the  sale  which  it  is  the  object  of  this  suit  to  set  aside. 
That  the  plaintiff,  though  not  incompetent  to  bind  himself  by 
contract,  was  a  person  of  weak  capacity ;  and  that  the  defendant 
had  obtained  very  great,  and,  it  may  be  said,  unbounded  influ- 
ence and  dominion  over  his  mind,  is  apparent  from  all  the  facts 
of  the  case.  That  he  fi-audulently  abused  that  influence,  is  plain 
firom  the  nature  of  the  three  agreements,  which  the  defendant 
obtained  from  the  plaintiff*  when  the  latter  was  in  prison  in  the 
month  of  April,  1880. 

In  the  banning  of  the  month  of  April,  1881,  the  plaintiff, 
accompanied  by  the  defendant,  went  to  Harwich  with 
*the  intention  of  sailing  for  Canada,  in  a  ship  in  which  [*343] 
a  passage  had  been  engaged  for  him.  There  is  ng  evi- 
dence that  this  intention  of  leaving  the  country  for  Canada,  was 
formed  by  the  plaintiff,  on  the  suggestion  of  the  defendant.  But 
that  the  defendant  paid  the  plaintiff's  passage  money  and  en- 
couraged him  in  the  voyage,  and  was  also  at  the  time  desiroua 
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to  keep  him  from  his  brother  and  friends,  who  were  in  search 
of  him  at  Harwich,  is  proved  by  the  evidence  of  Capt  Hep- 
bem ;  and  his  motive  for  this  conduct  is  sufficiently  obvious.  It 
is  further  to  be  observed,  that  there  was  at  this  time  an  unsettled 
account  between  the  plaintiff  and  defendant,  upon  which  it  is 
reasonable  to  infer  that  a  considerable  balance  was  due  to  the 

Elaintiff,  and  yet  all  that  the  defendant  then  proposed  to  do  for 
im  was  to  empower  him  to  receive,  when  he  arrived  at  Quebec, 
a  sum  of  30Z. 

Considering  all  these  special  circumstances,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  a  decree  with  costs. 


[*344]     *Attorney-General  v.  Christ's  Hospital. 

Rolls. — 1834:  2d  and  5th  May. 

Length  of  possession  will  not  prerail  against  charitable  tnista,  where  the  land  was 
purchased  with  notice  of  the  trusts. 

This  information  was  filed  on  behalf  of  the  parish  of  St  An- 
drew Undershaft,  in  the  city  of  London,  at  the  relation  of  cer- 
tain inhabitants  of  the  pansh,  for  the  purpose  of  recovering  a 
messuage  and  piece  of  land  in  the  county  of  Essex  firom  the 
governors  of  Christ^s  Hospital. 

The  case  stated  in  the  information  was,  that  in  the  year  1620, 
one  Robert  Bucke,  a  citizen  of  London,  bequeathed  a  sum  of 
100?.,  upon  certain  charitable  trusts,  for  the  benefit  of  poor  per- 
sons belonging  to  the  parish  of  St.  Andrew  Undershaft;  and 
that,  shortly  adfter  his  decease,  his  widow  having  added  another 
sum  of  similar  amount  to  the  charity,  the  whole,  together  with 
45/.  contributed  out  of  the  parish  chest,  was,  a  few  years  after- 
wards, laid  out  in  the  purchase  of  the  messuage  and  land  in 
question,  and  the  conveyance  taken  in  the  names  of  certain  of 
the  parishioners,  who  were  described  in  the  deed  of  conveyance 
as  feoffees  of  the  charity.  In  the  year  1677,  a  person  named 
Forster  bought  the  property  from  the  "then  feoffees  at  the  price 
of  140/.  Forster  soon  afterwards  devised  it  hj  his  will  to  the 
governors  of  Christ's  Hospital ;  and  that  institution  had  con- 
tinued in  the  undisturbed  enjoyment  of  the  rents  and  profits 
from  the  year  1680,  to  the  present  time. 

Mr.  Pemberion  and  Mr.  Hall,  for  the  relators,  argued  that,  in  a 
court  of  equity,  Christ's  Hospital  must  be  held  to  have  received 

distinct  notice,  that  the  property  had  been  devoted  by 
[*345]    the  donors  to  a  particular  charity,  and  *could  not  be 

sold  without  a  breach  of  trust.  The  conveyance  to 
Forster,  in  which  the  conveying  parties  were  described  as  feof- 
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fees  for  the  parish,  was  of  itself  sufficient  to  fix  him,  and  of 
course  all  volunteers  claiming  under  him,  with  notice  of  the 
charitable  trust  impressed  upon  the  property ;  and  the  presump- 
tion was  that,  as  the  hospital  had  declined  to  produce  the  deed, 
its  contents,  if  produced,  would  fortify  the  inference  drawn  from 
this  description. 

Mr.  Bickersieih  and  Mr.  PhilUmore,  fbr  the  defendants,  the 
governors  of  Christ's  Hospital,  submitted  that  after  150  years  of 
undisturbed  possession,  it  would  be  dangerous  and  unjust  to  de- 
prive one  charity  of  its  property  merely  for  the  purpose  of  trans- 
lerring  it  to  another  charity,  unless  the  evidence  identifying  the 
property  and  establishing  the  breach  of  trust  was  irresistible. 
Here  the  trusts  of  the  founder's  will  were  by  no  means  distinctly 
connected  with  the  premises  sought  to  be  recovered ;  on  the  con- 
trary, very  great  aoubt  and  obscurity  hung  over  the  whole 
transaction.  It  was  a  fair  presumption,  therefore,  and  one  which 
at  this  distance  of  time,  the  court  would  gladly  entertain,  that 
the  sale  made  to  Forster  by  the  feoffees  as  representing  the  parish 
was  not  a  breach  of  trust,  but  was  made  by  them  in  exercise  of 
their  powers,  and  after  having  obtained  the  sanction  and  author- 
ity of  the  vestry ;  and  that  the  consideration  expressed  to  be 
paid  upon  the  sale  had  in  some  way  or  other  been  applied  for 
the  benefit  of  the  parishioners,  although  the  exact  application  of 
it  could  not'now  be  traced. 

May  5th. — The  title  deeds  of  the  property,  which  were  in  the 
hands  of  the  defendants,  were  eventually  produced,  and  it  ap- 
peared on  inspecting  them,  that  the  ^rviving  feoffees  who 
had  sold  the  land  in  question  in  *the  year  1677  for  140Z.,  [*846] 
as  well  as  the  person  to  whom  the  lands  were  then 
conveyed,  had  full  notice  upon  the  fece  of  the  conveyance  that 
the  land  sold  was  held  by  the  parties  conveying  in  trust  for  the 
benefit  of  the  poor  of  the  pansh ;  and  that,  although  the  sale 
was  stated  to  be  made  under  an  order  of  the  vestry,  so  that  wil- 
ful fraud  or  concealnrent  could  not  be  imputed  to  the  feoffees, 
there  was  no  evidence  whatever  that  the  proceeds  of  the  sale 
had  been  applied  to  the  purposes  of  the  charity,  or  to  any  other 
charitable  purpose. 

The  Master  of  the  Eolls  : — If,  consistently  with  the  facts 
proved  in  this  case,  it  were  possible  to  presume  a  state  of  circum- 
stances which  would  render  the  conv^ance  to  Forster  a  legal 
transaction,  and  not  a  breach  of.  trust,  I  should,  after  this  great 
length  of  time,  consider  it  to  be  my  duty  to  raise  such  presump- 
tion ;  but  that  not  being  possible,  the  defendants,  the  governors 
of  Christ's  Hospital,  must  reconvey  the  land  upon  the  trusts  ex- 
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pressed  by  the  donors  of  tlie  money  with  which  the  land  was 
pnrchasea. 

His  Honor  was  at  first  inclined  to  direct  that  the  sum  of  140?. 
the  amount  of  the  purchase  money,  should  be  reftinded  by  the 
parish,  and  paid  to  the  defendants  for  the  benefit  of  Christ's 
Hospital.  It  appeared,  however,  on  inquiry,  that  rents  and 
profits  to  the  vsdue  of  40Z.  had  been  for  many  years  annually  re- 
ceived by  that  institution  out  of  the  estate,  and  that  no  account 
of  such  receipts  was  sought  by  the  information.  His  Honor  was 
therefot(M)f  opinion,  that  the  defendants  had  no  equity  to  call 
upon  the  pariah  to  refund  the  money  paid  on  the  sale  of  the 
estate. 


[*S47]  *Attorney-General  v.  Stephens. 

Rolls.— 1834:  21fit  April 

A  testator,  who  gave  a  legacy  for  charitable  purposes  to  be  executed  in  a  foreign 
country,  named  as  one  of  the  trustees  of  the  charity  an  officer  created  by  act  (tf 
Parliament,  describing  him  by  his  office  and  not  by  his  name.  The  act  of  Parlia- 
ment having  been  repealed,  and  the  office  abolished,  the  court  referred  it  to  the 
Master  to  approve  of  a  proper  person  to  be  a  trustee  in  his  stead. 

The  will  of  John  James  Stephens,  late  of  Lisbon,  in  the  king- 
dom of  Portugal,  made  in  that  city  on  the  25th  of  May,  1825, 
contained  among  others,  the  following  clause : — 

"  To  the  British  Consul-General  and  treasurer  of  the  British 
Contribution  Fund  in  LisboBi^  I  give  and  beaueath  in  trust  my 
10,500?.  new  4  per  cent  annuities,  transferable  at  the  Bank  of 
England,  the  interest  of  which,  420?.,  to  be  paid  to  my  deserving 
friends  and  acquaintance  hereunder  mentioned,  during  their 
natural  lives,  in  the  following  manner,  namely ;  to  Mrs.  Eliza- 
beth Garrett,  whose  character  and  behavior  I  always  regarded 
and  respected,  80/.  sterling ;  after  her  death  to  her  daughters, 
Ann  ana  Lucretia,  in  equal  shares,  and  to  the  survivor  of  them ; 
to  Mrs.  Susanna  Koster,  80?.,  after  her  death  to  her  daughters  in 
equal  shares,  with  survivorship ;  to  the  daughters  of  Samuel 
Aislabie,  25?.  each ;  to  the  daughters  of  John  Skeys,  25?.  each ; 
to  the  daughters  of  Daniel  Parminter,  20?.  each  ;  to  the  daugh- 
ters of  James  Brander,  40?.  each,  with  survivorship ;  to  Mary 
French  10/. ;  to  Sarah  Bernard,  10?. ;  to  George  Price,  10?. ;  to 
Maria  Carman  da  Cunha  Alcafforade  and  her  mother,  50/.  be- 
tween them,  with  benefit  of  survivorship.  These  appointments, 
making  420/.  sterling,  receivable  in  half  yearly  dividends,  the  5th 
of  January  and  6th  of  July,  are  regularly  paid  at  the  bank ;  and 
OS  the  lives  of  those  my  annuitants  drop  off,  the  same  to  devolve 
to  the  British  consul,  merchants  and  factors,  to  bestow  at  their 
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dificretion  at  public  meetings  by  ^pltixalit^  of  votes,  to 
such  widows  and  oiphans  as  may  by  petition  apply  *!os  [*348] 
relief,  to  be  grantm  only  durante  beneplacito,  that  in 
case  of  misoondact  the  allowance  to  soeh  pensioners  may  be 
withdrawn ;  reserving,  however,  on  the  demise  of  French  and 
Bernard,  the  respective  sums  to  bestow  annually  at  51.  each  to 
two  men  or  two  women,  Portuguese  or  Spanish  servants,  who 
may  have  served  in  the  families  of  British  subjects  upwards  of 
ten  years,  with  unimpeached  characters ;  the  candidates  to  apply 
by  petition  to  the  consul,  and  the  distribution  to  be  determmed 
by  a  plurality  of  votes  at  a  ^neral  meeting."  ^^T 

B^  the  8  (j.  I,  c.  17,  certam  duties  were  imposed  on  merchan- 
dize imported  into  Portugal.  Those  duties  were  to  be  paid  to  a 
treasurer  appointed  at  a  ceneral  meeting  of  the  Consul-General 
and  British  merchants  ana  &ctors  residing  in  Portugal,  and  were 
to  be  applied  for  the  charitable  purposes  mentioned  in  the  act, 
under  tne  superintendence  and  direction  of  the  said  Consul-Gene- 
ral and  British  merchants  and  factors.  The  fund  thus  created 
was  called  the  British  Contribution  Fund. 

By  the  6  G.  IV,  c.  87,  s.  17,  this  act  of  8  G.  I,  was  repealed, 
and  the  oflBce  of  treasurer  under  the  act  consequently  ceased. 

The  testator*s  will  was  made  before  the  passing  of  the  6-  G. 
IV,  c.  87,  which  received  the  royal  assent  on  the  5th  day  of 
July,  1825 ;  but  his  death  did  not  take  place  until  the  12th  of 
November,  in  the  following  year. 

The  information  was  filed  by  the  Attorney-General  at  the  re- 
lation of  James  Robert  Matthews,  his  Majesty's  Consul-General 
at  Lisbon ;  and  it  praved  that  the  aforesaid  bequest  might  be  es- 
tablished, that  the  defendant,  Charles  Lyne  Stephens,  the  execu- 
tor and  residuary  legatee  under  the  will,  might  be 
directed  to  transfer  *the  legacy  of  stock  into  the  name  [*849] 
of  the  Accountant-General,  and  that,  if  necessary,  a 
scheme  might  be  settled  for  the  future  administration  of  the 
charity. 

Mr.  Wray,  in  support  of  the  information,  stated  that  the  char- 
itable society  denominated  the  British  Contribution  Fund,  con- 
stituted imder  the  authority  of  the  8  G.  I,  having  been  abolished 
by  a  recent  act  of  Parliament,  no  such  officer  as  the  treasurer  of 
that  fund  now  existed ;  and  as  the  British  Consul  General  at 
Lisbon,  who  was  the  present  relator,  objected  to  acting  alone  in 
the  execution  of  the  trusts,  it  had  become  necessary  to  apply  to 
the  court  in  order  to  obtain  the  appointment  of  new  trustees,  as 
abo  to  receive,  through  the  medium  of  a  scheme,  directions  for 
the  guidance  of  those  trustees  in  the  future  management  of  the 
charity.  Of  the  jurisdiction  of  the  court  over  a  charity  to  be 
administered  abroad,  and  for  the  benefit  of  foreigners,  there 
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could  be  no  doubt,  provided,  as  in  the  present  case,  the  fiind  was 
in  this  country ;  Attorney' GeTieral  v.  Ij€pine.{a)  It  had  also  been 
fully  settled  by  the  judgment  of  Lord  Thurlow  in  The  Attorney- 
General  v.  T?ie  Mayor  ^  London^{b)  that  where  a  charity,  in  con- 
sequence of  any  accidental  failure  of  objects  of  trustees,  would 
otherwise  be  in  danger  of  not  taking  effect,  the  court  was  em- 
powered to  direct  a  new  scheme,  or  to  appoint  trustees  as  occa- 
sion might  require. 

Mr.  Pemherton  and  Mr.  Purvis^  contra: — The  application  of 
the  dividends  is  to  be  made  in  Portugal,  and  for  the  benefit  of 
widows  and  orphans  in  that  country.    This,  therefore,  is  strictly 

a  foreign  charity ;  and  the  distribution  of  its  funds 
[*350]     ought,  as  the  ^executor  submits,  to  be  left  to  his  bounty 

and  discretion,  and  not  to  be  made  under  the  dictation 
and  control  of  his  Majesty's  Attorney-General.  Where  j  charit- 
able trust  is  to  be  executed  abroad,  this  court  neither  (5an  nor 
will  undertake  to  superintend  it ;  nor  will  it  even  direct  the  set- 
tlement of  a  scheme  for  the  administration  of  the  fund.  And 
the  reason  is  obvious ;  any  officers  or  trustees  whom  the  court 
might  appoint  for  that  purpose,  besides  being  necessarily  exempt 
from  its  jurisdiction,  could  derive  no  authority  from  its  orders, 
and  would  be  amenable  to  foreign  laws,  which  might  possibly 
be  altogether  hostile  to  the  charity  and  its  objects.  Upon  that 
rational  principle,  the  decree  in  Attorney- General  v.  Lepine  was 
reversed  by  Lord  Eldon  on  appeal,(c)  his  Lordship  being  of 
opinion,  that  the  administration  of  a  charity  in  a  foreign  country 
must  be  left  to  the  laws  of  that  country  to  deal  with.  There  is 
nothing  in  The  Attorney- General  v.  The  Mayor  of  London,  incon- 
sistent with  that  doctrine.  That  was  the  case  of  a  bequest  of  a 
residue  for  the  advancement  of  the  Christian  religion ;  and  the 
trustees,  who  resided  in  England,  had  exercised  their  discretion 
under  the  sanction  of  the  court,  by  appropriating  a  portion  of 
the  fund  to  a  college  in  Virginia,  subject  to  certain  trusts  for  the 
promotion  of  Christianity  among  the  Indians,  and  when  that 
college  ceased,  on  the  American  Revolution,  to  be  within  the 
British  dominions,  the  court,  considering  it  to  be  essentially  an 
English  charity,  directed  that  the  particular  purposes  should  be 
changed,  and  that  a  new  application  of  the  funds  should  be  made, 
upon  the  principle  of  cypres,  for  an  analogous  object.  This  tes- 
tator has  delegated  the  execution  of  the  trusts  to  a  particular 
body  constituted  by  act  of  Parliament,  and  acting  through  the 

medium  of  persons  holding  particular  offices.  That 
[*351]     *body  and  those  offices  have  been  abolished ;  the  trus- 


(a)  19  Ves.  309  ^-  2  Swan,  181.    And  see  Emery  v.  EiUj  1  Ruas.  112. 

(b)  3  Bro.  C.  C.  171. 

(c)  2  Swan.  181. 
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tees  who  were  to  receive  and  administer  the  testator's  bounty, 
no  longer  exist;  the  contribution  fund  itxself  no  longer  exists: 
the  whole  of  the  machinery  through  which  his  bounty  was 
to  be  distributed  according  to  a  sound  discretion,  has  been 
swept  away ;  and  the'  question  now  is,  whether  as  the  specific 
purposes  have  wholly  feiled  in  consequence  of  the  abolition,  by 
act  of  Parliament,  of  the  British  Contribution  Fund,  and  the  so- 
ciety by  whom  that  fund  was  managed,  this  court  can  substitute 
other  purposes  and  a  different  machinery,  according  to  the  doc- 
trine of  cypres^  in  a  case  where  the  charily  is  to  be  exercised  out 
of  the  jurisdiction,  and  for  the  benefit  of  foreigners.  Even  if 
this  were  a  charitable  trust  to  be  administered  in  England,  it 
might  be  doubted  whether,  having  regard  to  the  very  peculiar 
nature  of  the  trusts,  and  the  special  means  pointed  out  for  its 
administration,  this  court  would  be  authorized,  under  the  circum- 
stances, Jti  directing  the  charity  to  be  executed  cypres.  But,  at 
any  rate,  it  has  never  been  decided,  and  all  principle  is  against 
the  decision,  tliat  such  an  execution  can  be  decreed  in  the  case 
of  a  foreign  charity,  as  to  which  the  appointment  of  new  trus- 
tees and  the  settlement  of  a  scheme  would  of  course  be  wholly 
nugatory. 

The  Masteb  of  the  Eolls  : — ^It  is  to  be  inferred,  that  it  was 
the  purpose  of  the  testator,  that  his  charities  should  be  adminis- 
tered by  the  same  consul,  merchants  and  factors,  who,  at  the 
time  when  he  made  his  will,  administered  the  British  Contribu- 
tion Fund ;  but  it  by  no  means  follows,  that  because  that  fund 
has  ceased  to  exist,  his  charitable  purposes  are  to  fail.  The 
British  consul,  merchants  and  factors,  in  Portugal,  are 
legally  competent  to  administer  his  *legacy  for  the  [*352] 
charitable  purposes  mentioned  in  his  wUl ;  they  do  not 
derive  their  competency  from*  the  8  G.  I,  and  would  have  been 

E''  "  competent  if  that  statute  had  never  been  passed.  The  re- 
of  the  statute  has  put  an  end  to  the  British  Contribution 
I,  but  the  charitable  Dequest  given  by  the  testator,  can,  in  no 
manner  be  affected  by  that  circumstance.  There  is  nothing  in 
the  will  expressive  of  an  intention  on  the  part  of  the  testatt>r 
that  the  legacy  should  fail,  if  the  British  Contribution  Fund 
should  cease.  He  meant  to  place  his  legacy  under  the  same 
management  as  that  fund,  and  this  he  had  a  legal  right  to  do 
without  reference  to  any  act  of  Parliament. 

It  is  true  that  the  testator  has  named  as  trustee,  an  oflBcer,  who, 
in  his  official  character  Ao  longer  exists,  and  his  intended  trust 
in  that  respect  fails ;  but  the  failure  of  a  trustee  wUl  be  supplied 
by  this  court,  and  it  must,  therefore,  be  referred  to  the  Master,  to 
approve  of  a  proper  person  to  be  a  trustee  of  this  charity  jointly 
with  the  relator. 
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[*358]  *OwEN  V.  THOMAa 

Rolls.— 1834:  6th  June. 

An  agreement  in  writing  for  the  sale  of  a  honse^  did  not  by  description  ascertain  the 
particular  house,  but  it  referred  to  the  deeds  as  being  in  the  possession  of  a  person 
named  in  the  agreement  The  court  held  the  agreement  sufficiently  certain,  if  it 
could  be  ascertained  by  an  inquiry  before  the  Master,  that  the  deeds  in  tlie  pos- 
session of  the  person  named  referred  to  the  house  in  question. 

The  court  cannot  sanction  an  agreement  between  the  parties,  that  an  objection  for 
want  of  a  proper  stamp  shall  be  wjuved ;  if;  therefore,  the  objection  comes  to  the 
knowledge  of  the  court,  no  decree  will  be  made  until  the  instrument,  duly  stamped, 
is  produced  to  the  registrar. 

The  defendant,  who  was  possessed  of  a  leasehold  honse  at 
Newport,  in  Monmouthshire,  entered  into  a  parol  agreement  for 
the  sale  of  the  house  to  the  plaintifiF,  at  the  price  of -1,000  guineas. 
As  soon  ajs  the  agreement  was  concluded,  the  plainttfif,  by  the 
direction  of  the  defendant,  wrote  and  sent  by  post  to  Mr.  Church, 
the  defendant's  solicitor,  the  following  letter,  to  which  the  de- 
fendant, having  previously  read  it  over,  affixed  his  signature : — 
"  To  Samuel  Church,  Esq.,  Brecon. — Aber,  7th  of  February, 
1828. — ^Dear  Sir,  I  have  this  day  sold  the  hoiise,  &c.,  in  Newport 
to  Mr.  John  Owen,  for  1,000  guineas,  and  I  am  to  receive  the 
next  half  year's  rent ;  the  money  to  be  paid  as  soon  as  the  deeds 
can  be  had  from  Mr.  Deere ;  and  you  will  be  pleased  to  lose  no 
time  in  getting  them  from  him.    I  am,  &c. 

EowLAND  Thomas. 

The  bill  was  filed  bv  the  purchaser  against  the  vendor,  for  a 
specific  performance  of  this  agreement ;  and  the  defendant  hav- 
ing died  before  putting  in  an  answer,  the  suit  was  revived  against 
his  wife  and  personal  representative. 

The  wife,  by  her  answer,  set  up  a  case  of  fraud  and  imposition 
on  the  part  of  the  plaintiff,  but  went  into  no  evidence.    In  sup- 

{)ort  of  the  bill  the  only  evidence  adduced  was  the  before  stated 
etter,  which  was  admitted. 

Mr.  Bickersteth  and  Mr.  Lynch^  for  the  plaintiff,  submitted 
that  the  defendant's  letter  to  his  solicitor,  being  signed 
[*854]  by  him^  was  sufficient  evidence  of  an  ^agreement  with- 
in the  Statute  of  Frauds ;  and  that  if  tie  subject  and 
termH  of  the  contract  were  not  considered  to  be  stated  with  suffi- 
cient precision  in  the  letter,  they  might,  at  all  events,  be  re- 
duced to  certainty,  by  a  reference  to  the  deeds  mentioned  in  the 
letter,  as  to  which,  if  required,  the  court  would  direct  an  inquiry. 
It  was  not  necessary  that  the  agreement*should  be  signed  by  the 
party  who  sought  to  enforce  it ;  Boys  v.  Ayerest^{a)  Palmer  v. 
&oU,{b)  Fowle  V.  Free7nan.{c) 


a)  6  Mad.  316.  (b)  1  Russ.  &  Mylne,  391. 

\c)  9  Ves.  351 ;  and  better  reported  in  1  Sug.  V.  &  P.  87,  9th  ed. 
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Mr.  PemberUm  and  Mr.  Richards^  contra : — ^In  order  to  be  with- 
in the  Statute  of  Frauds,  there  must  be  an  agreement  signed  by 
theparty  who  is  sought  to  be  charged,  such  as  existed  id  Fowh 
Y,  freeman,  where  the  memorandum,  however  informal,  amounted 
to  a  distinct  contract.  But  this  letter  is  not  a  contract  or  anything 
like  a  contract.  It  is  merely  the  statement  or  recital  of  a  transaction 
made  by  a  gentleman  for  the  information  of  his  own  solicitor,  and 
there  is  no  authority  for  holding,  that  a  paper  of  this  description, 
though  signed  by  the  party,  is  an  agreement  which  a  court  of 
equity  will  enforce :  no  action  could  be  maintained  upon  it  at  law. 
This  point  was  considered  by  Lord  Eldon,  in  a  case  or  the  Marquis 
Townshend  v.  The  Bishop  of  Norwich,  which  is  shortly  mentioned, 
as  to  another  point,  in  a  note  to  Mr.  Jacob's  edition  of  Roper's 
Law  of  Husband  and  Wife.(aJ  The  case  related  to  the  sale  of  a 
presentation  to  a  living,  of  wiuch  the  incumbent  died  before  the 
conveyance  was  executed ;  and  upon  the  refusal  of  the  bishop  to 
sanction  the  transaction,  the  question  arose  whether 
theer  *existed  a  valid  agreement  before  the  death  of  the  [*355] 
incumbent.  No  written  contract  had  been  executed ; 
but  a  draft  of  the  conveyance,  which  recited  the  agreement  in 
the  usual  terms,  had  been  prepared,  and  approved  by  the  agents 
on  both  sides,  and  it  was  then  insisted  that,  according  to  the 
Statute  of  Frauds,  it  was  only  necessary  that  there  should  be 
evidence  of  the  contract  in  writing.  Lord  Eldon,  however,  said 
there  must  be  an  agreement  in  writing,  and  that  the  mere  prepa- 
ration and  approval  of  a  draft  conveyance  did  not  amount  to 
such  an  agreement  as  would  be  binding  on  the  parties  ;  Whaley 
V.  BagneJ^i}))  Cooke  v.  Tomhs,{c) 

The  language  of  the  letter,  assuming  it  to  amount  to  an  agree- 
ment, within  the  Statute  of  Frauds,  is  far  too  vague  in  its  terms 
for  the  court  to  act  upon :  neither  specifies  the  subject  of  the  sale, 
nor  the  quantity  of  interest  to  be  conveyed.  K  the  plaintiff,  in 
order  to  give  it  certainty,  has  recourse  to  the  statement  contained 
in  the  answer,  it  will  be  found  that  Thomas  had  no  more  than 
an  equitable  interest  in  the  messuage,  being  merely  a  mortgagee ; 
and  the  defendant  having,  therefore,  merely  a  mortgage  title, 
the  court.,  by  decreeing  a  conveyance  of  thq  estate,  would  autho- 
rize a  breach  of  trust.  Besides,  there  is  nothing  to  show  that 
this  letter  was  sent  to  the  solicitor  for  the  purpose  of  evidencing 
the  contract ;  nor  has  it  even  been  proved  that,  before  it  was 
sent  off,  its  contents  were  communicated  to  the  plaintiff. 

Mr.  Bickersteih,  in  repV: — All  that  is  required  by  the  fourth 
section  of  the  Statute  of  Frauds  is,  that  upon  any  contract  or 


t. 


(a)  1  Rop.  H.  &  W.  by  Jaa  308,  n.  (c)  2  Anst.  420. 

)  1  Bro.  P.  C.  345,  Touil.  ed. 
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sale  of  lands,  or  of  any  interest  therein,  tlie  agreenoent 
[*356]  or  *8ome  note  or  memorandum  thereof,  shall  l^  in  wri- 
ting, and  signed  by  the  party  to  be  charged  therewith. 
The  letter,  here,  is  a  distinct  note  in  writing  of  the  agreement 
for  the  sale,  and  it  is  signed  by  the  person  whose  representative 
is.  now  called  upon  to  complete  the  contract  In  Coles  v.  IVeco- 
iJuck,{a)  the  memorandum  relied  upon  was  a  mere  receipt  for  the 
purchase  money.  The  objection  founded  on  the  vendor's  de- 
fective title,  is  at  once  removed  by  the  consent  of  the  plaintijfiF 
to  be  satisfied  with  a  conveyance  of  all  such  interest  as  the  de- 
fendant can  lawfully  give.  It  is  absurd  to  pretend  that  the  pur- 
port of  the  letter  was  not  made  known  to  the  plaintiflF,  seeing 
that  it  was  drawn  up  in  his  own  handwriting ;  a  fact  alleged  in 
the  bill,  and  not  denied  by  the  answer,  which,  though  not  proved 
hj  any  evidence  in  the  cause,  may,  if  material,  be  easily  ascer- 
tained by  an  inquiry. 

The  Master  of  the  Eolls: — This  letter  from  Eowland 
Thomas  to  his  solicitor,  was  written  to  apprise  him  of  the  agree- 
ment, into  which  he  had  entered  with  the  plaintiff  in  order  that 
the  solicitor  might  take  the  necessary  measures  to  carry  it  into 
execution,  and  is  a  sufficient  memorandum  or  note  of  the  agree- 
ment in  writing  within  the  Statute  of  Frauds.  It  is  true  that  the 
agreement  must  be  certain  in  its  terms ;  but  id  cerium  est  quod 
cerium  reddi  poiesi.  It  appears,  upon  the  face  of  the  agreement, 
that  the  house  referred  to  is  the  house  of  which  the  deeds  were 
in  the  possession  of  Mr.  Deere,  and  the  house  might  easily  be  as- 
certained before  the  Master.     The  defendant,  however,  having 

declined  the  inquiry,  in  effect  admits  that  any  uncei^ 
[*357]     tainty  as  to  the  subject  of  the  agreement  would  *be 

thereby  removed ;  and  the  plaintiff  is,  therefore,  entitied 
to  the  decree  which  he  asks. 

In  the  course  of  the  argument,  it  came  out,  that  the  letter  was 
not  stamped  as  an  agreement ;  and  that  the  defendant's  solicitor 
had  entered  into  a  written  engagement  not  to  take  any  objection 
upon  that  ground. 

His  Honor  expressed  great  disapprobation  of  this  proceeding, 
considering  it  to  amount  to  a  combination  to  defraud  the  revenue, 
which  it  was  the  duty  of  the  court  to  protect.  It  was  impossible, 
therefore,  for  him  to  sanction  it,  and  ne  felt  strongly  inclined  to 
dismiss  the  bill. 

Mr.  Bickersieih  observed,  that  if  the  court  itself  chose  to  take 

(a)  9  Yea.  234. 


CASES  IS  CHANOERY.  9Sr 

and  insist  upon  the  objection,  still  it  was  not  too  late  to  remove 

jit)  provided  the  plaintiff  was,  in  other  respects  entitled  to  a  de-  i 

oree.    It  wotdd  oe  only  necessary  to  let  the  cause  stand  over  for 

a  few  days,  to  give  tiie  idaintiff  an  oppOTtunity  to  get  the  instru-  i 

ment  properly  stampea,  according  to  the  course  suggested  in  \ 

Huddleahn  v.  Briaooe^{a)  and  actuaUy  taken  in  Cbles  v.  TVetxh 

ihtck.{b)  ! 

The  Master  op  the  Bolls  ultimately  directed,  that  the  de- 
cree for  specific  performance  of  the  agreement  should  not  be 
drawn  up  until  the  letter,  duly  stamped,  was  produced  to  the       . 
regi8trar,(G) 

[a)  11  Ve&  683.  (c)  So  CTurvd  y.  Joms,  6  ICa&  267. 

'i)  9  VeB.  234. 


♦Knight  v.  Davis.  [*358] 

Bou& — 1S33:  21fit  NofcnlieE. 

Where  a  specific  legaoy  is  pledged  or  charged  hj  the  testator,  the  specific  ]emtee  is 
entitled  to  have  his  legacy  redeemed  or  exonerated  by  the  executor;  and,  if  tho 
execator  fail  to  perlbm  that  duty,  the  specific  le|ntee  is  entitled  to  compensation 
to  the  aoKKint  of  his  legMy  out  of  the  general  aMts  of  the  testator. 

Betty  ToghilJi,  by  a  codicil  to  her  will,  dated  the  23d  of 
March,  1825,  after  reciting  that  under  and  by  virtue  of  the  will 
of  the  Rev.  Moses  Toghill,  deceased,  she  was  entitled  to  the  sum 
of  IfiOOl^  gave  and  bequeathed  the  sum  of  500i,  part  of  the  said 
legacy  of  1,000Z.,  to  her  son  in  law,  the  plaintiff,  Thomas  Knight; 
and  as  to  the  residue  of  the  said  sum  of  1,000^.,  being  500^.,  she 
eave  and  bequeathed  the  same  to  her  son  William,  to  be  paid  to 
him  at  such  times,  and  in  such  proportions,  as  the  executors 
named  in  her  will  should  think  proper. 

By  an  indenture,  dated  the  26th  of  Miurch,  1825,  between  Betty 
Toghill  of  the  first  part,  the  plaintiff^  Thomas  Knight,  of  the 
second  part,  and  Jonathan  Coroett  and  Henry  Williams  of  the 
third  part,  reciting  among  other  things,  the  will  of  Moses  Tog- 
hill as  to  the  bequest  of  the  legacy  of  1,000Z.  to  Betty  Toghill,  it 
was  witnessed  that  in  consideration  of  500Z.  paid  to  Betty  Tog- 
hill by  Corbett  and  Williams,  Betty  Toghill  assigned  to  Corbett 
and  Williams,  their  executors,  &c.,  the  legacy  of  l,000i.  and  in- 
terest, subject  to  redemption  upon  payment  hj  Betty  Toghill  of 
the  sum  of  500L  with  interest  at  5  per  cent.  The  deed  contained 
a  covenant  on  the  part  of  Betty  Toghill  and  Thomas  Knight  to 
repay  :thc  said  sum  of  5002.  and  interest  on  the  day  and  at  the 
time  appointed  for  payment  thereofj  and  a  power  of  sale  was 
given  by  the  deed  to  the  mortgagees. 
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Betty  Toghill  died  soon  after  the  execution  of  this  deed ;  and 
the  executors  of  Moses  Toghill  paid  the  legacy  of  1,000/,. 
[*359]  to  her  executors.  After  satisfaction  of  the  *mortgage 
of  600i.  and  interest,  charged  upon  this  legacy,  and  pay- 
ment of  the  legacy  duty,  there  remained  in  the  hands  of  the  exe- 
cutors of  Mra.  Toghill  the  sum  of  428t,  in  respect  of  the  legacy 
of  1,000/. 

At  the  hearing  of  the  cause,  it  was  referred  to  the  Master  to 
inquire  imder  what  circumstances  the  mortgage  for  500/.  was 
executed  by  Mrs.  Toghill ;  and  the  Master  found  that  it  was 
raised  by  Mrs.  Toghill  for  the  purpose  of  assisting  Thomas 
Knight,  and  that  the  mortgage  money  was  received  by  Thomas 
Knight,  and  applied  by  him  to  his  own  use. 

William  Toghill,  the  legatee  of  the  other  sum  of  500/-,  died 
shortly  after  the  decease  of  the  testatrix ;  and  the  question  raised 
by  his  representative  was,  whether  he  was  not  entitled  to  the 
legacy  of  500/.  without  any  deduction,  except  in  respect  of  legacy 
duty. 

Mr.  Bickersieih  and  Mr.  Bethell,  for  the  executors  of  Betty  Tog- 
hill, submitted  whether,  as  this  mortgage  had  been  made  for 
the  purpose  pf  assisting  Knight,  and,  after  paying  off  the  mort- 
gage and  interest,  and  cliarges,  no  more  than  the  sum  of  423/. 
remaine  in  the  hands  of  the  executors,  the  deficiency  in  respect 
of  the  legacy  given  to  William  Toghill,  ought^o  be  made  good 
out  of  the  personal  estate  of  Mrs.  Toghill.  The  testatrix  had 
charged  the  legacy  of  1,000/.  given  to  her  by  Moses  Toghill  with 
this  mortgage  ;  and  it  seemed  that  the  deficiency  occasioned  by 
that  charge  must  be  considered  as  an  ademption  pro  tanio  of  the 
legacy  given  by  her  to  her  son. 

Mr.  Pemberton  and  Mr.  Kindersley  for  the  representative 
[*360]  of  William  Toghill : — *A  specific  legacy,  if  it  do  not  re- 
main in  specie  at  the  death  of  the  testator,  is  adeemed  ;  Ash- 
burner  v.  Majcguire  ;{a)  but  where  a  specific  legacy  is  only  pledged  or 
charged  by  the  testator,  the  legacy  remains,  and  the  specific  legatee 
is  entitled  to  have  the  pledge  redeemed  or  the  charge  satisfied 
out  of  the  general  estate  of  the  testator.  This  distinction,  which  is 
borrowed  from  the  civil  law,  is  thus  stated  by  Swinburne  :{b)  "  If 
the  thing  bequeathed  be  not  fully  alienated,  as  if  it  be  pledged  or 
pawned,  the  legacy  is  not  thereby  extinguished ;  and,  therefore, 
the  executor,  in  this  case,  is  bound  to  redeem  the  same,  and  to 
restore  it  to  the  legatary ;  or  to  pay  the  price  thereof  if  he  suffer 
it  to  be  forfeited."  Thus,  if  a  man  bequeaths  a  gold  cup,  and 
afterwards  pawns  it,  the  legatee  will  be  entitled  to  have  the  cup 


(a)2Bro.  C.  C.  108. 


(6)  Swinb.  on  Wills,  pt  7,  8.  20. 
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redeemed  out  of  the  testator's  assets ;  and  there  is  no  difference 
between  the  case  of  a  cup  and  an  outstanding  debt.  Where  a 
man  devises  his  real  estate,  and  afterwards  charges  it,  this  is  no 
revocation  in  equity,  though  it  is  at  law ;  and  with  respect  to 
personalty,  it  is  no  revocation  even  at  law.  The  mortgage  trans- 
action was  no  act  of  bounty  to  Knight,  who  remains  bound  to 
indemnify  the  estate  of  the  testatrix. 

Mr.  Btckersteih^  in  reply : — The  power  of  entirely  destroying 
the  subject  of  the  specific  legacy  was  given  by  the  testatrix,  for 
the  mortgage  deed  contained  a  power  of  sale,  and  that  power  was 
in  part  exercised  Suppose,  to  pursue  the  illustration  suggested 
on  the  other  side,  that  two  gold  cups  were  bequeathed,  and  after- 
wards pledged,  with  a  power  to  the  pawnee  of  selling  them  both, 
and  that  one  of  the  cups  is  sold  by  the  pawnee  in  satis- 
fection  of  his  debt,  *and  that  the  other  remains  as  a  [*861] 
part  of  the  subject  of  the  specific  legacy.  The  part 
which  remains  in  specie  may  go  according  to  the  will,  but  this 
court  cannot  give  an  equivalent  for  a  specific  thing  or  portion  of 
a  sfiedfic  thing  which  is  destroyed.  The  act  by  which  the 
specific  legacy  of  600/.  has  been  reduced  to  423?.  was  as  much 
the  act  of  the  testatrix  as  the  original  gift ;  and  the  claim  to  have 
the  difference  paid  out  of  the  general  estate  of  the  testatrix  can- 
not, therefore,  be  sustained 

The  Master  of  the  Rolls  : — ^Where  a  specific  legacy  is 
pledged  by  the  testator,  the  specific  legatee  is  entitled  to  have 
nis  specific  legacy  redeemed ;  and  if  the  executor  fail  to  perform 
that  duty,  the  specific  legatee  is  entitled  to  compensation  to  the 
amount  of  the  legacy,  against  the  general  assets  of  the  testator. 
The  rule  borrowed  from  the  eivil  law,  is  that  a  specific  legatee,  if 
his  legacy  is  charged  with  a  mortgage  or  other  ctiarge,  is  entitled 
to  have  flie  charge  paid  off  by  the  executor  out  of  the  general 
assets  of  the  testator ;  and  if  that  be  not  done,  he  is  entitled  to 
stand  in  the  same  situation  as  if  the  dutv  of  the  executor  had 
been  performed.  Knight  cannot  claim  tne  legacy  given  to  him, 
as  the  executor  of  the  testatrix  has  a  claim  against  him  to  the 
same  amount.  The  same  principle  applies  to  spedfic  legatees  as 
to  devisees  of  real  estate,  in  respect  of  the  redemption  of  the  sub- 
ject of  the  gift  out  of  the  general  assets  of  the  testator. 
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[*862] 


*ATT0RNEY-GE3raKAL  V.  WiLSON. 


BoLLSw — 1834:  18tb  and  19th  February,  and  4th  March. 

The  heir  is  excladed  from  the  increased  rent  of  an  estate  cteTifled  to  a  diarity,  if  tl 
express  terms  the  whole  profits  of  the  estate  are  devised  to  charitable  uses^  or  if 
the  charitable  uses  mentioned  in  the  will  exhaust  the  whole  actual  rent  at  Uie 
time  ^f  the  devise.  <    • 

Dorothy  Wilson,  by  her  will  dated  the  20th  of  Januanr, 
1710,  gave,  devised  and  bequeathed  all  her  messuages,  lands, 
tenements  and  hereditaments  whatsoever,  situate  in  the  city  of 
York,  and  at  Nun  Monckton,  Eastrington  and  Portington,  or 
elsewhere  in  the  county  of  York,  city  of  York,  or  county  of  tiie 
said  city,  or  elsewhere  in  the  kingdom  of  En^nd,  unto  ner  trus- 
tees therein  named,  Thomas  Harrison,  Timothy  Hudson,  their 
heirs  and  assigns  forever,  upon  the  special  trust  and  confidence 
thereinafter  particularly  mentioned  and  expressed.  And  she 
thereby  expressly  ordered  and  directed,  that  her  executors  there- 
inafter mentioned,  with  all  convenient  speed  after  her  decease, 
should  lay  out  and  expend  so  much  of  her  personal  estate,  as 
should  be  necessary  in  the  purchase  of  lands,  tenements  and 
hereditaments  of  inheritance  in  fee  simple,  in  the  county  of  York, 
of  the  annual  value  of  66/.  beyond  reprizes ;  and  she  wiereby  di- 
rected that  the  said  lands,  tenements  and  hereditaments  should 
be  purchased  in  the  names  of  her  said  trustees,  and  to  the  use  of 
them,  their  heirs  and  assigns  forever,  upon  the  special  trust  and 
confidence  that  her  said  trustees  and  their  successors  should  an- 
nually, out  of  the  annual  rents  and  profits,  as  well  of  tiae  lands, 
tenements  and  hereditaments  so  devised  by  her  as  aforesaid,  as 
of  the  lands,  tenements  and  hereditaments  so  to  be  purchased  as 
aforesaid,  pay,  or  cause  to  be  paid  unto  ten  poor  women,  such  as 
her  said  trustees,  or  the  majority  of  them  should  think  fit,  to 
each  of  them  6Z.  lOs.  per  anntun,  quarterly,  at  Christmas,  Lady 

day.  Midsummer  and  Michaelmas,  by  four  equal  quarter- 
[*363]    ly  payments  forever;  and  that  her  said  truste^  *oi 

the  majority  of  them,  as  oftien  as  any  of  the  said  ten 
poor  women  should  depart  this  life,  or  should  be  deprived  of  the 
said  charity  for  immorality  or  otherwise,  should,  before  the  then 
next  ensuing  quarter  day,  choose  another  into  such  place  so  va- 
cant, that  the  number  might  be  always  full ;  and  to  three  poor 
blind  men  or  women  successively  forever,  such  as  her  trustees 
should  think  fit,  the  sum  of  405.  per  annimi,  out  of  the  profits  of 
the  said  premises,  to  be  paid  to  them  quarterly  as  aforesaid. 
And  her  will  and  mind  was,  that  her  trustees  and  their  succes- 
sors should,  at  the  said  four  quarter  days  annually,  pay  or  cause 
to  be  paid  unto  such  person  and  nersons  successively  forever,  as 
they  or  a  majority  of  them  shoula  think  fit  and  proper  for  that 
ena  and  purpose^  out  of  the  rents,  issues  and  profits  of  the  said 
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premises,  the  full  sum  of  20L  per  annum,  by  four  equal  quarterly 
payments,  to  the  intent  and  purpose  tixat  such  person  and  hia 
successors  should  forever  thereafter,  teach  and  instruct  twenty 
poor  boys,  such  a6  the  trustees  or  the  majority  of  them  should 
electa  nominate  and  appoint,  in  such  necessary  learning  as  should 
i  be  thought  convenient  for  them  by  her  trustees,  in  such  a  con- 

I  venient  place  in  her  house  at  Foss  Bridge-end  in  York,  as  should 

be  set  apart  for  that  purpose ;  and  that  the  said  schoolmaster 
showdd,  twice  a  day,  viz.,  every  morning  and  evening,  read  tie 
common  prayers,  according  to  the  rubic  of  the  church  of  Eng- 
land, (Sundays  excepted,)  in  the  said  place  forever.  And  she 
directed  her  trustees  and  their  successors  once  a  vear,  viz.,  at 
Christmas,  to  lay  out  in  apparel  for  each  of  the  said  boys,  209.  a 

g'ece  forever  out  of  the  annual  profits  of  the  premises ;  and  she 
rther  ordered  and  appointed  her  trustees  to  pav,  or  cause  to  be 
paid  to  such  person  and  persons  annually,  as  Elizabeth  Smith, 
wife  of  John  Smith,  should  nominate  and  appoint,  the  sum  of 
6/.,  by  four  equal  quarterly  payments,  during  the  term- 
of  the  natural  life  of  the  said  *Elizabeth  Smith,  to  the  [*364] 
intent  and  purpose  that  the  same  might  be  at  the  sole 
disposal  of  the  said  Elizabeth  Smith,  and  not  liable  to  the  debts, 
ferfeiture,  or  intermeddling  of  the  said  John  Smith,  her  husband  ; 
and  also  that  her  trustees  should  pay,  or  cause  to  be  paid  out  of 
the  annual  profits  of  the  said  premises,  the  further  sum  of  5L 
per  annum,  unto  Elinor  Wilson,  during  the  term  of  her  life,  to- 
wards her  support  and  maintenance.  And  her  will  and  mind 
was,  that  her  trustees  and  their  successors  should  annually  for- 
I  ever  pay  out  of  the  profits  of  the  said  premises  unto  the  minister 

of  St.  Dennis  parish  for  the  time  l^ing,  the  sum  of  10^.,  for 
preaching  an  anniversary  sermon  upon  the  day  of  her  decease ; 
and  to  the  schoolmaster  of  Nun  Monckton  for  the  time  being  for^ 
ever,  out  of  the  rents  and  profits  of  the  premises,  the  annual  sum 
I  of  5i,  at  the  said  four  quarter  days  above  mentioned  as  afore- 

I  said,  for  teaching  twelve  children  of  such  parishioners  of  the 

!  parish  of  Nun  Monckton  gratis,  as  her  trustees,  or  the  majority 

I  of  them,  should  nominate  and  appoint,  the  first  payment  to  com- 

mence as  soon  as  a  proper  place  was  set  out  and  erected  for  a 
school  by  the  parishioners  erf  the  said  parish.  And  her  will  and 
mind  was,  that  her  trustees  should,  within  the  space  of  six 
months  next  after  her  decease,  fit  and  prepare  her  said  house  at 
Foss  Bridge-end,  for  the  convenient  reception  of  ten  poor  wo- 
men, in  the  best  manner  they  could,  to  be  an  hospital  forever, 
and  build  a  school  there  for  the  said  poor  boys.  And  she  there- 
by ordered  and  appointed,  that  William  Metcalfe  should  be, the 
acting  trustee,  and  no  other  person,  during  the  term  of  his  natu- 
ral life ;  and  that  he  and  such  other  person  or  persons  as  her 
trustees,  or  the  majority  of  them  should  appoint  and  empower 
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for  that  puipoae  a^fter  his  decease,  should  annxiallj  retaiii  in  Tm 
or  their  own  hands,  and  for  his  and  their  own  use,  the  sum  of 
lOZ.  out  of  the  profits  of  the  premises,  as  a  reward  or 
[*865]  salary  for  the  ^trouble  he  and  they  should  have  and 
take  as  steward  of  the  premises.  And  after  bequeath- 
ing several  pecuniary  legacies  to  the  trustees  of  the  parish  of  St. 
Dennis  in  Walmgate,  she  ga^e  the  sum  of  40/.,  on  condition  tha* 
they  should  advance  the  sum  of  20Z.,  formerly  given  the  said 
parish  by  her  late  brother,  and  lay  out  as  well  the  said  20L,  as 
the  said  40/.,  in  a  purchase  of  lands  of  inheritance  in  fee  simple, 
for  the  use  and  benefit  of  the  poor  of  the  said  parish  of  St.  Den- 
nis, and  not  otherwise,  to  be  distributed  to  the  poor  of  the  said 
parish  in  bread,  as  often  as  a  sermon  should  be  preached  in  the  pjtr- 
ish  church  there.  And  in  case  the  poor  daughter  of  Anthony  W  il- 
son,  late  of  Hull,  survived  her  said  legatee,  Elinor  Wilson,  then, 
and  not  otherwise,  from  and  after  the  decease  of  the  said  Elinor 
Wilson,  she  gave  and  devised,  out  of  the  profits  of  the  said  lands 
and  premises,  unto  the  said  daughter  of  Anthony  Wilson,  Ae 
annual  sum  of  5/.  during  the  term  of  her  natural  life,  to  be  paid 
her  by  her  trustees  at  the  said  four  quarter  days  above  men- 
tioned, by  four  equal  quarterly  payments.  And  her  will  and 
mind  was,  that  from  and  after  the  decease  of  Elizabeth  Smith, 
the  profits  of  the  said  premises  so  paid  to. her  as  aforesaid  during 
her  life,  should  forever  afterwards  be  applied  for  and  towards 
the  repairs  and  improvements  of  the  fabric  of  the  said  hospital 
and  school,  and  also  that  the  profits  of  the  premises  so  paid  as 
aforesaid  to  Elinor  Wilson,  ana  the  daughter  of  Anthony  Wil- 
son, during  their  respective  lives,  be  inmiediately  after  the  de- 
cease of  the-  survivor  of  them  forever  thereafter  laid  out  and 
employed  for  the  same  purpose.  And  she  gave  and  b^ueathed 
unto  the  parson  of  St.  Dennis  parish  aforesaid,  that  should  preach 
her  funeral  sermon,  lO*.  All  the  residue  of  her  personal  estate, 
her  debts,  legacies  and  funeral  expenses,  first  paid  and  dis- 
charged, she  gave  and  bequeathed  unto  William  Met- 
[*866]  calfe  and  Timothy  Hudson,  and  made  the  *said  Wil- 
liam Metcalfe  and  Timothy  Hudson  the  joint  executors 
of  her  will. 

By  a  codicil  to  her  will,  dated  the  22d  of  April,  1712,  red- 
ting  that  by  her  will  the  testatrix  had  ordered  her  trustees  to 
pay  to  the  schoolmaster  of  Nun  Monckton,  for  the  time  being, 
out  of  the  rents  and  profits  of  the  premises,  the  sum  of  5/.  at  the 
days  and  times  therein  mentioned,  the  first  payment  to  commence 
as  soon  as  a  fit  school  was  set  out  and  appointed  by  the  parish- 
ioners of  the  said  parish,  she  declared  her  will  and  mind  to  be, 
that  her  trustees,  in  lieu  of  the  said  annuity  of  5/.,  should  fit  out 
and  appoint  her  messuage-house  or  tenement,  with  the  orchard 
and  croft  thereunto  adjoining,  at  Nun  Monckton^  for  a  conve- 
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nie^t  school-house  and  habitation  for  the  master  or  masters  of 
the  said  school  forever,  and  should  also  appropriate  and  pay  to 
the  said  master  and  masters  of  the  school  forever,  the  rents  and 
profits  ol*  the  close  there  commonly  called  or  known  by  the  name 
of  the  Three  Acre  Close,  for  the  maintenance  and  support  of  the 
said  master  and  masters  successively  forever,  at  their  own  costs 
and  charges,  keeping  and  maintaining  the  said  messuage  in  good 
and  sufficient  repair ;  and  whereas  she  had  by  her  will  ordered 
her  trustees  to  purchase  lands  of  inheritance,  of  the  annual  value 
of  66Z.  for  the  charities  therein  particularly  mentioned,  and 
whereas  since  the  making  of  her  will  she  had  actually  purchased 
at  Skipwith,  in  the  county  of  York,  lands  of  inheritance  of  that 
vjlue  and  upwards,  she  therefore  revoked  the  said  order ;  and 
in  lieu  of  the  66/.  per  annum  so  to  be  purchased  by  her  trustees, 
she  thereby  gave  and  bequeathed  unto  her  trustees  all  her  free- 
hold lauds,  tenements  and  hereditaments  at  Skipwith  aforesaid, 
with  their  appurtenances,  to  hold  to  her  trustees,  and  their  heirs 
forever,  to  tne  intent  that  her  said  trustees  should  an; 
nually,  out  of  the  profits  *thereof,  and  of  the  re»due  of  [*367] 
her  estate  devised  to  them,  pay  to  the  ten  poor  women 
successively  forever,  and  in  like  manner  to  the  three  poor  blind 
men  or  women,  as  in  her  will  was  ordered  and  directed ;  and  to 
the  schoolmaster  in  her  house  at  Foss  Bridge-end,  20/.  annually, 
for  the  service  in  her  will  also  mentioned ;  provided  always,  that 
the  rentes,  issues  and  profits  of  the  ten  cattle  gates  in  Skipwith 
Holmes,  being  of  the  value  of  5Z.,  or  thereabouts,  should  be  an- 
nually paid  as  the  same  became  due,  from  the  time  that  the  par- 
ishioners of  Skipwith  aforesaid,  should  provide  a  school-house  in 
the  said  town,  to  such  schoolmaster  as  should  be  resident  there, 
forever,  for  the  teaching  of  ten  boys  gratis,  such  as  her  trustees, 
or  the  major  part  of  them,  should  elect  and  nominate ;  and  for 
wajit  of  a  school-house,  to  be  appropriated  by  the  said  parish- 
ioners, that  the  rents  and  profits  of  the  said  ten  cattle  gates 
should,  in  the  meantime,  be  employed  and  expended  in  building 
or  purchasing  of  a  fit  house  for  that  purpose ;  provided  also,  that 
the  rents,  issues  and  profits  of  the  two  closes  in  Skipwith  afore- 
said, containing  seven  acres,  and  of  the  several  other  pieces  oi 
land  therein  described,  should  forever  be  expended  and  laid  out 
in  the  necessary  and  convenient  repairs  as  well  of  her  charity 
house  at  Foss  Bridge-end,  in  York,  as  of  the  said  school-house  in 
Skipwith.  And  the  codicil  further  contained  several  pecuniary 
legacies  and  other  charitable  bequests  to  be  paid  out  of  the  rents 
and  profits  of  the  devised  lands.  Another  executor  was  also  ap- 
pointed in  the  room  of  Williajn  Metcalfe,  deceased ;  and  the  tes- 
tatrix thereby  desired  and  requested  the  Lord  Archbishop  of 
York,  for  the  time  being,  ana  the  Dean  of  York,  for  the  tune 
being,  forever  to  supervise  and  inspect  the  accounts  of  ber  trus- 
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tees,  and  to  regolate  and  see  the  trusiB  annually  performed,  as 
well  as  to  the  erection  of  the  new  scnoolrhouae  and 
[*368]  charity  houses,  and  the  repairs  thereof  as  to  *the  per- 
formance of  the  charities  by  her  given  in  all  cither  re- 
Sjpects.  Also  her  will  and  mind  was,  that,  notwithstanding  Miy- 
thing  in  her  will  mentioned,  she  gave  and  bequeathed  the  rents, 
issues  and  profits  of  all  her  lands  and  tenements  to  her  executors 
for  the  first  half  year  after  her  decease,  to  be  equally  divided  be- 
tween them,  to  the  intent  that  they  might  more  cheerfully  take 
upon  them  the  burden  and  execution  of  her  will  and  codicsU, 
and  of  aU.  the  matters  and  things  therein  mentioned;  and  to  the 
same  intent  she  gave  and  devised  unto  her  executors  all  the  rest 
and  residue  of  her  personal  estate  whatsoever,^ not  t]|areby,  or  in 
her  will  formerly  by  her  disposed  of,  her  debts,  legacies  and  fii- 
neral  expenses  being  first  paid  and  discharged. 

By  a  second  codicil,  she  confirmed  her  will  and  former  codicil, 
with  the  exception  of  a  few  immaterial  alterations. 

By  a  third  codicil,  dated  the  11th  of  June,  1716,  reciting  that> 
since  the  makiK  of  her  will  and  former  codicils,  she  had  pur- 
chased a  close  c^led  the  Moor  Close,  situate  in  Nun  Moncldx>n, 
in  the  county  of  York,  she  therefore  thereby  gave  and  devised 
the  said  close  in  Nun  Monckton  unto  the  surviving  trustees  in 
her  will  and  codicils  named,  and  to  another  trustee  therein 
named,  and  the  survivors,  &a,  in  trust  that  they  and  the  survi- 
vors, &c.,  should,  fix)m  time  to  time,  forever  thereafter  pay  the 
clear  annual  rents  and  profits  of  the  same  close  as  the  same  should 
be  received,  to  the  master  or  masters,  for  the  time  being,  of  the 
school  at  Nun  Monckton,  in  her  wUl  and  codicils  mentioned,  as 
a  further  augmentation  of  the  stipend  or  salary  of  the  schoolmas- 
ter there.  And  whereas  by  her  will  and  codicil,  she  had  given 
to  Jonathan  Cade  and  his  wife,  and  to  the  three  sons  of 
[*369]  Jonathan  Cade,  the  several  legacies  therein  ^mentioned, 
amounting  in  all  to  the  siun  of  13t,  she  thereby  revoked 
the  said  legacies,  and  gave  and  bequeathed  the  sum  of  13/.  to  her 
trustees,  to  be  by  them  and  the  survivors,  &c.,  placed  out  at  in- 
terest or  laid  out  in  a  purchase  of  land,  and  the  interest  and  in- 
crease thereof  to  be  applied  and  laid  out  in  bibles,  to  be  given  to 
each  scholar  at  his  or  her  departure  firom  the  said  school  at  Nun 
Monckton. 

The  estates  which  passed  by  the  will  and  codicils  of  the  testa- 
trix, had  greatly  increased  in  value,  and  a  very  large  accumula- 
tion, amounting  to  upwards  of  10,000t,  had  arisen  from  the  ior 
creased  rents.  The  present  information  was  filed  by  the  trustees 
of  the  charities,  for  the  purpose  of  having  it  declared,  that  the 
whole  rents  and  profits  of  the  charity  estates,  and  the  accumula* 
tions,  ought  to  be  applied  to  the  improvement  or  augmentation  of 
the  several  charitable  foundations;  and  the , heir  at  law  of  the 
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testatrix  was  made  a  party  defendant,  for  the  pnrpose  of  having 
if  determined,  whether  he  was  entitled  to  the  surplus  rents  and 
piofitB  as  a  resulting  trust 

Sir.  C.  Weiherell  and  Mr.  0,  Anderdorij  for  the  relators,  con- 
tended that,  from  the  whole  frame  of  the  will  and  codicils,  it 
manifestly  appeared  to  have  been  the  intention  of  the  testa- 
trix, to  devote  the  whole  of  the  devised  estates  to  charitable  pur^ 
poses.  'Hie  testatrix,  at  the  date  of  her  will,  not  being  seised  of 
sufficient  real  estate,  to  answer  all  the  charitable  purposes  of  her 
will,  directed  her  executors,  to  whom  she  gave  the  residue  of  her 
personal  estate,  to  lay  out  so  much  of  her  personal  estate  as 
would  be  npcessary  to  purchase  lands  of  inhentance  of  the  value 
of  66L  per  annum,  the  rents  and  profits  of  which  were  to  be  ap- 
plied by  her  trustees  to  the  same  charitable  purposes  as 
the  rents  and  profits  of  *her  real  estates  devised  by  the  [*870] 
will.  It  afterwards  became  unnecessary  that  that  pur- 
chase should  be  made  by  the  executors,  inasmuch  as  the  testa- 
trix purchased  other  lands,  of  more  than  the  value  of  66?.  a  year; 
and  it  was  to  be  observed  that,  in  the  codicil  in  which  the  testatrix 
stated  that  feet,  she  provided  for  the  surplus  beyond  66Z.  bv  an 
increase  of  the  purposes  and  objects  of  her  charity.  One  of  the 
stpngest  circumstances  indicating  the  intention  of  the  testatrix, 
tcr  devote  the  whole  of  her  real  property  to  charity,  and  amount- 
ing to  an  exclusion  of  an  intention  that  any  part  of  her  property 
should  go  by  way  of  resulting  trust  to  the  neir,  was,  that  even 
the  small  sums  of  61.  and  51.  given  out  of  the  rents  and  profits  to 
Elizabeth  Smith  and  Eliza  Wilson  respectively,  were  after  the 
deaths  of  the  legatees,  directed  to  be  applied  to  the  charitable 
purposes  of  her  will.  The  provisions  made  for  repairs,  the  ex- 
pense attending  which  was  of  an  indefinite  nature,  also  went  to 
show  that  the  testatrix  did  not  intend  that  the  heir  should  have 
any  interest  in  the  surplus.  The  authorities  were  clear  upon 
the  principle,  that  where  it  was  plainly  the  intention  of  the  testa- 
tor to  devote  his  estates  to  charity,  the  increased  rents  went  to 
the  charity  by  enlargement  of  the  original  trust,  and  did  not  re- 
sult to  the  heir ;  AUomey'OeTieral  v.  lhnna.{a)  In  the  AUomey* 
Gkneral  v.  ^parks^{b)  Lord  Hardwicke  said  that,  where  it  was 
the  intention  of  a  testator  to  give  his  whole  estate  to  charity,  it 
was  but  justice  that  the  objects  of  the  charity  should  have  the 
benefit  of  the  increased  rents,  as  they  must  have  borne  the  loss 
had  the  estates  fallen  in  value. 

Mr.  Pemberton  and  Mr.  Wrig?it,  contra  .-—The  question  is  not 
whether  any  intention  to  benefit  the  heir  is  to  be  found  upon 

(a)  2  Tee.  jon.  1 ;  4  Bro.  G.  0. 103.  (&)  AmbL  201. 
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[*371]    the  &ce  of  these  ^instruments,  but  whether  there  is  a 
dear  unequivocal  intention  on  the  part  of  the  testatrix, 
to  devote  the  whole  of  her  real  estate  to  charitable  purposes, 
in  exclusion  of  the  heir.     Upon  the  will,  undoubtedly,  the  heir 
could  take  nothing  by  way  of  resulting  trust ;  but  the  first  codi- 
cil created  totally  different  trusts  firom  those  declared  by  the 
will,  and  provided  different  funds  for  the  satisfaction  of  them. 
By  the  will  she  directed  lands  to  be  purchased  of  the  value  of 
66i  a  year ;  by  the  codicil  it  appears  that  she  herself  purchased 
lands  at  Skipwith  of  greater  value  than  66Z.  a  year.     Supposing 
that  she  had  provided  a  sufficient  fund  for  the  satisfaction  of  her 
charitable  trusts  by  the  will,  by  the  codicil  it  appears  that  she 
had  a  fund  more  than  sufficient.     The  whole  amoun^f  the  rents 
of  her  real  estates  at  the  date  of  the  will  and  codicil  cannot  be 
ascertained.     The  sums  directed  to  be  paid  out  of  the  rents  and 
profits  by  the  will  amount  to  1S7L  lOs. ;  the  sums  jn  the  first 
codicil  amount  to  lllZ.,  so  that  there  is,  prima  facie,  a  surplus  of 
26Z.,  which  is  undisposed  of  by  the  codicil,  and  which  results  to 
the  heir.     The  question  is,  whether  from  the  will  and  codicils  it 
can  be  inferred,  with  any  reasonable  certainty,  that  it  was  the 
intention  of  the  testatrix  to  devote  the  whole  of  her  property  to 
charitable  purposes.     It  must,  no  doubt,  be  admitted  to  be  an 
established  pnnciple  of  the  court,  that  where  a  devise  of  i^ 
estates  is  made  to  trustees  upon  trust,  to  apply  certain  specific 
sums  out  of  the  rents  and  profits  to  charitable  purposes,  which 
sums  exhaust  the  whole  income  at  the  date  of  the  will,  the 
court  attributes  to  the  testator,  an  intention  to  devote  to  charity 
the  whole  rents  and  profits  of  the  estates,  not  only  at  the  date  of 
the  will,  but  in  all  future  times.    But  that  principle  is  not  ap- 
plicable to  the  present  case,  because  the  gross  amount  of  the 
rents  and  profits,  at  the  date  of  the  will  is  unascertained ;  and, 
moreover,  the  devise  is  not  made  to  the  trustees  for  char- 
[*372]     itable  purposes  ^generally,  but  "  upon  the  special  trust 
and  confiaence  hereinafter  particularly  mentioned  and 
expressed;"  and  the  trusts  which  follow  are  not  exclusively  char- 
itable trusts,  but  comprise  several  gifts  to  individual  legateea 
It  cannot,  therefore,  be  successfully  contended,  that  the  testatrix 
has  expressly  devoted  the  whole  of  her  property  to  charity,  or 
that  there  is  anything  on  the  face  of  these  instruments  amount- 
ing to  an  exclusion  of  the  heir. 

Sir  Charles  WethereU,  in  reply: — The  codicil,  instead  of  di- 
minishing, increased  the  charitable  purposes  of  the  will ;  it  con- 
firmed all  the  trusts  of  the  will,  and  introduced  other  trusts 
which  enlarged  the  charitable  purposes  of  the  testatrix.  The 
devise  in  the  third  codicil  of  the  small  piece  of  land  called  Moor 
Close,  which  she  had  purchased  subsequently  to  the  date  of  the 
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prior  codicil,  and  of  which  she  directed  the  rents  to  be  appKed 
as  an  additional  provision  for  the  schoolmaster  at  Nun  Monck- 
ton,  showed  that  she  could  not  have  contemplated  any  surplus 
which  the  heir  could  claim  by  way  of  resulting  trust. 

Fd^nmry  19^. — The  Master:  op  the  Rolls  : — Whether  the 
increased  rent  of  an  estat-e  devised  to  a  charity,  is  to  be  applied  to 
charitable  purposes,  or  results  to  the  heir,  depends  upon  the  ex- 
pressed intention  of  a  testator.  I^  in  direct  terms,  the  whole  pro- 
fits of  the  estate  are  devised  to  charitable  uses,  the  heir  is  of  course 
excluded  fix)m  any  resulting  trust  in  the  increased  rent.  If  the 
charitable  purposes  mentioned  in  the  will  exhaust  the 
whole  actual  iient  of  the  estate  *at  the  time  of  the  de-  [*373] 
vise,  the  plain  implied  intention  of  the  testator  necessa- 
rily excludes  the  heir. 

in  this  case  the  actual  rent  of  the  premises  devised  at  the  death 
of  the  testatrix  is  wholly  unknown ;  there  are,  however,  circum- 
stances from  which  it  is  rationally  to  be  inferred  that  the  whole 
actual  rent  was  exhausted  by  the  expressed  charita,ble  purposes 
of  the  testatrix.  At  the  making  of  her  will  the  testatrix  had  not 
a  sufficient  estate  to  meet  her  charitable  intentions,  and  she  de- 
sired her  executors  to  purchase  out  of  her  personal  property  an 
additional  estate  of  the  annual  value  of  66/.,  and  directed  such 
estate  to  be  conveyed  to  the  same  persons  who  were  to  be  trus- 
tee of  her  estates  devised  to  the  charitable  uses  of  her  will,  and 
upon  the  same  special  trust  and  confidence ;  and  she  gave  the 
residue  of  her  personal  estate  to  her  executors.  It  is  to  be  in- 
tended that  this  increase  of  the  precise  sum  of  66/.  a  year  was 
considered  by  her  as  necessary  to  supply  her  charitable  purposes, 
and  it  is  not  probable  that  she  would  withdraw  from  her  execu- 
tors, who  were  the  objects  of  her  bounty,  more  of  her  personal 
estate  than  was  required  for  that  purpose,  in  favor  of  her  heir, 
who  is  never  noticed  in  her  will.  Between  the  execution  of  her 
win  and  the  making  of  the  first  codicil,  she  had  purchased  a 
further  estate ;  and  stating  it  in  the  codicil  to  be  of  greater  annual 
value  than  66/.,  she,  by  her  codicil,  makes  additional  charitable 
bequests.  After  the  first  codicil,  and  before  the  second,  she  pur- 
chases another  estate,  called  Moor  Close,  and  by  this  codicil  she 
gives  the  rent  of  Moor  Close  by  way  of  further  salary  to  the  mas- 
ter of  the  school  at  Nun  Monckton,  which  she  had  founded  by 
her  wiU  and  first  codicil.  These  two  codicils  confirm  the  infer- 
ence drawn  from  the  will.  If  her  prior  charities  had  not  ex- 
hausted all  the  profits  of  the  estates  devised  by  the  will  and  first 
codicil,  she  would  not  have  waited  until  she  had  ac- 
quired *a  further  estate  to  supply  that  additional  salary  [*3743 
to  the  schoolmaster,  which  she  considered  necessary  for 
the  due  support  of  the  school. 
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My  present  opinion  is,  that  there  is  no  resulting  trust  for  the 
heir ;  but  i^  upon  a  more  minute  examination  of  the  instrument 
I  should  alter  my  opinion  in  that  respect,  I  will  make  a  declara^ 
tion  accordingly* 

March  4rt. — ^His  Honor  afterwards  made  the  following  observa- 
tions : — In  this  case  I  continue  to  be  of  opinion,  that  it  was  not 
the  intention  of  the  testatrix  to  create  a  resulting  trust  for  the 
benefit  of  the  heir.  The  testatrix,  by  her  will  directs  her  exe- 
cutors, to  whom  the  residue  of  her  personal  estate  is  given,  to 
purchase  out  of  her  personal  estate  lands  of  the  annual  value  of 
66t,  which  were  to  be  conveyed  to  her  trustees  upon  the  char- 
itable trusts  mentioned  in  the  will.  This  direction  excludes  the 
supposition  tibat  she  contemplated  any  surplus  of  her  real  estate 
for  the  benefit  of  the  heir.  By  her  first  codicil  she  revokes  the 
direction  for  the  purchase  of  other  lands,  stating  that  she  had 
herself  purchased  land  situate  in  Skipwith,  exceeding  the  annual 
value  of  66Z.  This  woald  afford  an  mference  that  there  was  a  re- 
sulting trust  for  the  heir,  if  the  charitable  purposes  of  the  testa- 
trix had  remained  exactly  the  same  as  that  expressed  in  the 
will ;  but  no  such  inference  can  arise,  because,  in  the  same  codi- 
cil, she  introduces  other  charitable  trusts  in  addition  to  those  de- 
clared by  the  will. 

The  second  codicil  makes  no  material  difference  in 
[*875]  the  dispositions  made  by  the  wiU  and  prior  codicil ;  *but 
in  the  third  codicil  she  recites  that,  since  the  making  of 
her  will  and  codicils,  she  had  purchased  a  close  called  Moor 
Close,  which  she  devises  to  her  trustees  jfor  the  purpose  of  pro- 
viding, out  of  the  rents  and  profits,  an  additional  income  for  the 
master  of  the  school  which  she  had  founded  at  Nun  Monckton* 
If  the  testatrix  had  not  supposed  that  the  charitable  purposes  for 
which  she  had  provided  had  exhausted  the  rents  and  profits  of 
the  devised  estates,  a  supposition  inconsistent  with  the  intention 
of  creating  a  resulting  trust  for  the  heir,  she  would  not  have  pur- 
chased another  piece  of  land  for  the  purpose  of  giving  an  ad- 
ditional benefit  to  the  schoolmaster  at  !Nun  Monckton, 

Upon  the  will  and  codicils  taken  together,  I  am  clearlv  of 
opinion,  that  it  was  the  intention  of  the  testatrix  that  there 
should  be  no  resulting  trust  for  the  heir,i)ut  that  she  meant  to 
devote  the  whole  of  her  real  estates  to  charitable  purposes. 

My  decree,  therefore,  is,  that  the  increased  rents  are  applicable 
to  charitable  purposes,  and  a  reference  must  accordingly  be  made 
to  the  Master  to  approve  of  a  proper  scheme  for  the  application 
of  the  increased  rents. 
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Rolls.— 1834:  4th  March. 

A  testator  made  a  bequest  in  the  following  words:—"  I  give  to  my  executors  the 
sum  of  1,0002.  upon  trust,  to  be  invested  in  the  funds  of  the  Bank  of  England  du- 
ring the  lives  of  the  survivors  or  survivor,  for  the  widows  of  J.  S.  and  T.  D.,  to  be 
divided  between  them,  share  and  share  alike."  The  testator  appointed  two  exec- 
utors of  his  wiiL  One  of  the  widows  died  in  the  testator 's  lifetime ;  the  other 
widow  sttcviYed  the  testator,  and  received  the  interest  of  the  1,8001  during  her 
liie.    Held,  upon  the  death  of  the  surviving  widow,  that  the  bequest  was  void  for 

.  uncertainty,  and  belonged  therefore  to  the  residuary  legatee. 

The  will  of  the  testator  in  the  cause  contained  the  following 
bequest: — "  I  give  to  my  executors  the  sum  of  l,000t  upon  trust 
to  be  invested  in  the  funds  of  the  Bank  of  England,  during  the 
lives  of  the  survivors  or  survivor,  for  the  widows  of  John  Sayce 
and  Thomas  Draper,  to  be  divided  between  them  share  and  share 
alike."  The  testator  appointed  two  executors  of  his  will.  The 
widow  of  Thomas  Draper  died  in  the  lifetime  of  the  testator,  and 
the  other  widow  survived  the  testator,  afid  received  the  interest 
of  the  1,000?.  during  her  life. "  The  question  was  whether  upon 
her  death  the  l,OOOZ.,'or  any  and  what  part  of  that  sum,  belonged 
to  her  representative,  or  whether  it  was  undispos^i  o1^  and  con- 
sequently belonged  to  the  residuary  legatee. 

Mr.  Bickersteth  for  the  residuary  legatee : — The  word  "  survi- 
vors" cannot  be  referred  to  the  lives  of  two  persons ;  for  upon 
the  death  of  one  there  will  be  only  a  single  survivor ;  conse- 
quently, the  words  "  during  the  lives  of  the  survivors  or  survi- 
vor" cannot  be  applied  to  the  widows.  For  the  same  reason  the 
executors,  of  whom  there  are  only  two,  cannot  be  entitled  under 
those  words,  even  if  they  had  not  been  excluded  by  the  words, 
"in  trust."  The  clause,  therefore,  not  being  capable  of  a  con- 
struction which  will  give  the  legacy  to  any  persons  named  in  it, 
must  be  considered  an  void,  and  the  bequest  will  fidl  into  the 
residue. 

*Mr.  Barber,  for  the  executors.  [*377] 

Mr.  Tinneyj  for  the  representative  of  the  surviving  widow : — 
It  is  clear  that  the  testator  could  not  have  intended  the  execu- 
tors to  take  beneficially,  for  he  gives  the  legacy  to  them  ex- 
pressly upon  trust.  It  appears  to  have  been  the  intention  of  this 
testator,  however  inaccurately  that  intention  may  be  expressed, 
to  give  the  lejgacy  in  equal  moieties  to  the  two  widows ;  and  as 
the  words  pointing  to  survivorship  are  more  obviously  to  be  re- 
ferred to  the  antecedent  persons,  namely,  the  executors,  than  to 
the  widows,  it  follows,  that  the  interest  intended  to  be  given  to 
the  widows,  was  an  absolute  one.     Putting  that  construction 
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upon  the  bequest,  there  will  be  a  lapse  as  to  one  moietjr,  and  the 
other  moiety  which  vested  in  the  surviving  widow  will  belong 
to  her  representative.  ' 

The  Master  of  the  Rolls  : — It  is  impossible  to  put  any 
rational  construction  upon  this  bequest,  it  must,  therefore,  be 
considered  as  void  for  uncertainty ;  and  the  1,000Z.  will  conse- 
quently form  a  part  of  the  residue. 


[*378] 


^Douglas  v.  Cooper. 


Rolls.— 1834:  24th  May.  * 

Where  in  a  marriage  settlement  a  power  of  appointment  by  will,  signed^  sealed,  pub- 
lished and  declared  in  the  presence  of  two  witnesses,  ia  given  to  the  wife,  not- 
withstanding her  coverture,  and  an  instrument  afterwards  executed  by  the  wife  is 
proved  as  a  will,  this  court  is  concluded  by  the  decision  of  the  Ecclesiastical  Court 
that  the  instrument  propounded  is  a  will,  and  is  bound  to  consider  it  as  a  vahd  ex- 
ecution of  the  power,  if  the  instrument  be  proved  in  this  court  to  have  been  exe- 
cuted with  the  formalities  prescribed  by  the  power.(a) 

This  was  a  bill  filed  by  the  personal  representatives  of  Charles 
Williams,  deceased,  for  the  purpose  of  having  a  sum  of  25?.  a 
year  in  the  long  annuities  tranrferred  to  them,  according  to  the 
trusts  of  the  marriage  settlement  of  Mr.  and  Mrs.  Williams. 
Under  that  settlement,  which  was  executed  in  February,  1800, 
immediately  before  the  marriage,  the  stock  in  question,  which 
was  the  property  of  the  intended  wife,  was  vested  in  trustees, 
upon  trust  for  the  separate  use  of  the  wife  for  life,  with  remain- 
der, as  she  should  by  deed  or  writing,  by  her  signed,  sealed  and 
delivered,  in  the  presence  of,  and  attested  by  two  credible  wit- 
nesses, or  by  her  last  will  and  testament  in  writing,  or  any  codi- 
cil thereto,  to  be  by  her  signed,  sealed,  published  and  declared 
in  the  presence  of  the  like  number  of  such  witnesses,  limit  and 
appoint ;  and  in  default  of  such  appointment,  upon  trust  for  the 
children  of  the  marriage,  with  remainder  in  default  of  appoint- 
ment, and  on  failure  of  such  children,  in  trust  for  the  intended 
husband,  his  executors,  administrators  and  assigns. 

The  marriage  took  effect,  but  the  parties  separated  in  the 
month  of  July,  in  the  same  year,  1800.  Mr.  Williams,  the  hus- 
band, died  in  the  month  of  December  following,  leaving  no  is- 
sue of  the  marriage.  In  the  year  1809,  his  wife  intermarried 
with  a  person  of  the  name  of  W  hitchurch,  and  from  that  time 

(a)  That  the  granting  to  probate  is  conclusive  as  to  the  testamentary  character  of 
the  instrument  in  reference  to  personalty,  see  CoUon  v.  Epss^  2  Paige  Ch.  R.  396 ; 
Van  lienssdear  v.  Morris,  1  Paige  Ch.  R.  13 ;  Monell  v.  Dickinson,  1  Jolm.  Ch.  R. 
153 ;  Darringion  v.  Borland,  3  Port.  R.  11 ;  EusseU  t.  Dickson,  1  Coa  &  Law,  284^ 
But  not  in  respect  to  real  estate,  see  Tompkins  v.  Tompkins^  1  Stor.  C.  C,  R.  647. 
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t31  her  dea&,  which  happened  in  the  year  1816,  continued  under 
coverture.  Upon  the  death  of  Mrs.  Whitchurch,  who  had  no 
issue  by  either  marriage,  Mr.  Milward,  one  of  the  trustees  of  the 
marriage  settlement,  retained  and  appropriated  to  his 
own  use  the  dividends  of  the  stock,  and  continued  *to  [*879] 
do  so  until  the  year  1830,  when  he  died,  leaving  the  de- 
fendants Howard  and  Twyford,  his  executors,  and  tiie  defendant 
Cooper,  his  co-trustee,  surviving  him. 

After  the  death  of  Milward,  a  claim  was  made  to  the  long  an- 
nuities on  the  part  of  the  defendants,  Mr.  and  Mrs.  Greenway, 
who  produced  to  the  surviving  trustee,  an  instrument  in  the  tes- 
tamentary form,  and  purporting  to  be  an  appointment  by  will, 
executed  by  Mrs.  Williams,  in  the  month  oi  October,  1800,  after 
the  separation,  but  during  her  first  husband's  lifetime,  and  dis- 
posing of  the  long  annuities  to  Mr.  Milward,  the  trustee,  for  life, 
with  remainder  to  Mrs.  Greenway  absolutely.    • 

The  personal  representatives  of  the  first  husband  disputed  the 
validity  of  this  appointment,  and  filed  the  present  bill  in  the 
year  1832,  asserting  their  title  to  the  stock.  Shortly  after  the 
filing  of  the  bill,  a  suit  was  instituted  in  the  Ecclesiastical  Court 
by  Mr.  and  Mrs.  Greenway,  to  have  the  instrument  of  appoint- 
ment admitted  to  probate  as  a  will ;  and  on  the  21st  of  February, 
1833,  Sir  John  NichoU  made  a  decree,  allowing  the  instrument 
to  be  proved,  and  granting  a  limited  administration  to  Mr.  and 
Mrs.  Greenway.  Upon  a  subsequent  application,  made  on  the 
19th  of  April,  1834,  at  the  instance  of  the  personal  representa- 
tives of  Mr.  WiUiams,  to  have  this  administration  recalled,  the 
question  with  respect  to  the  validity  of  the  instrument  as  a  will, 
was  fully  argued  and  considered ;  and  Sir  J.  NichoU  adhered  to 
his  former  opinion. 

Mr,  Pemberton  and  Mr.  Chtng,  for  the  plaintiflfe : — The  learned 
judge  in  the  Ecclesiastical  Court,  who  granted  administration 
with  the  will  annexed  to  Mr.  and  Mrs.  Greenway,  did 
not  make  his  decree  without  feeling  *and  expressing  [*880] 
very  great  difficulty  on  the  question.  He  considered 
the  case  to  be  a  novel  and  extremely  doubtful  one,  there  being 
no  aiithority  directly  in  point ;  and  he  appeared  to  rest  his  deci- 
sion mainly  on  the  fact,  that  the  second  husband  could  take  no 
benefit  in  the  settled  property,  and  had  no  interest  to  dispute  the 
will  made  by  his  wife  during  her  former  coverture.  The  con- 
clusion to  wiiich  Sir  J.  NichoU  finally  came,  however,  by  which 
he  recognized  the  appointment  as  a  valid  will,  seems  equally  op- 
posed to  principle  and  authority.  The  power  was  reserved  to 
Mrs.  WUliams  for  the  sole  purpose  of  protecting  her  against  the 
rights  of  her  husband,  in  the  event  of  his  being  the  survivor ; 

Vol,  m.  17 
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Horseman  v.  Abbey,(a)  There  is,  therefore,  strong  ground  for 
contending,  that  as  Mr.  Williams  died  before  his  wife,  the  power 
given  to  her  by  the  marriage  settlement,  as  well  as  any  appoint- 
ment she  might  have  made  under  it,  became,  when  she  survived 
him,  wholly  inoperative.(Z?) 

Indepenaently  of  that  argument,  however,  all  the  cases  concur 
in  holdmg  that  marriage  operates  as  a  revocation  of  a  will  made 
by  a  woman  while  she  is  a  feme  sole^  and  renders  it  an  absolute 
nullity ;  Force  Jc  Hemhling*s  case  ;(c)  so  much  so,  that  it  will  not 
be  set  up  as  a  valid  instrument,  by  reason  of  her  having  after- 
wards become  discovert,  and  having  allowed  it  to  remain  in  her 
possession  uncancelled  till  her  death ;  Mrs,  Lewi^  case,(d)  So 
m  Hodsden  v.  Lloyd^{e)  where  a  power  had  been  reserved  to  the 
wife  by  marriage  articles  to  dispose  of  her  property  by  will  afker 

marriage,  a  will  made  by  the  lady  subsequently  to  the 
[*381]    articles,  .but  a  few  hours  before  *the  mamage,  was  held 

to  be  revoked  by  the  marriage.  It  is  impossible  to  con- 
sider this  testatrix  as  placed  in  a  more  favorable  situation  by  the 
effect  of  the  power  reserved  in  the  marriage  settlement,  than  she 
would  have  been  in  as  ^feme  sole;  and  from  the  authorities  cited,  it 
is  clear  that,  if  the  instrument  in  question  had  been  executed  after 
her  first  husband's  death,  and  at  a  time  when  she  was  ^feme  sole^ 
her  subsequent  marriage  to  Mr.  Whitchurch  must  ipso  facto  have 
revoked  it.  Undoubtedly,  where  a  power  of  appointment  over 
personal  estate  by  will  is  given  to  a  married  woman,  the  instru- 
ment must  be  proved  in  the  Ecclesiastical  Court  as  a  will ;  Cot- 
ter V.  Layer^{g)  Stone  v.  Forsytli  ;{h)  but  Rich  v.  Oochell,{i)  showa 
that  the  court  requires  not  only  that  the  seal  of  the  Ecclesiastical 
Court  be  affixed  to  it  as  a  will,  but  also  some  proof  that  it  is  a 
proper  execution  of  the  power.  Assuming  it  to  be  a  valid  tes- 
tamentary instrument,  and  also  to  be  duly  executed,  it  is  still 
open  to  tnis  court  to  give  it  what  effect  it  may  think  fit. 

The  Master  of  the  Rolls  said,  that  assuming  the  question 
to  be  properly  cognizable  in  this  court,  his  doubt  would  be 
whether  the  second  marriage  did  not  revoke  the  will.  He  should 
have  been  disposed  to  think  that  it  did ;  and  upon  this  principle, 
that,  as  the  power  reserved  by  the  settlement  to  the  wife  to  make 
a  will  during  the  coverture  was  given  simply  to  protect  her 

(a)  1  Jac.  A  Walk.  381. 

(b)  See,  however,  Morwan  v.  Thompson^  3  Hag.  239 ;  SUvens  v.  Bagufdl^  15  Vei. 
139;  and  DingweU  v,  Askew^  1  Cox,  427. 

(c)  4  Rep.  60  b. 

(d)  4  Bum  E.  L.  51. 

le)  2  Bro.  C.  C.  534,  and  at  law,  nom. ;  Doe  v.  Staple,  2  T.  R.  684. 
(g)  2  P.  Wms.  623. 
(h)  Doug.  707. 
(t)  9  Ves.  369. 
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against  the  first  husband,  she  was  to  be  considered,  during  her 
^3t  husband's  lifetime,  as  fkfeme  sole;  and  supposing  this  will  to 
have  been  made  at  a  time  when  the  testatrix  was  z/feme  aofe,  her 
seoond  marriage  would  clearly  amount  to  a  revocation.  These, 
however,  were  considerations  into  which  he  had  no  right  to  enter. 
The  instrument  here  must  now  be  taken  to  be  a  vsJid 
testamentary  *paper,  and  the  only  office  of  this  court  [*882] 
was  to  see  tnat  it  had  been  duly  executed  and  attested 
according  to  the  power. 

Mr.  Pemherton  then  said,  that  such  being  his  Honor's  opinion, 
he  should  not  attempt  to  carry  the  argument  further.  The  attest- 
ation and  execution  of  the  will,  he  admitted,  were  sufficiently 
proved  by  the  depositions. 

Mr.  Btckersteihf  Mr.  Tinney,  Mr.  Lovat^  Mr.  Garrait  and  Mr. 
Bethel,  for  the  different  defendants,  submitted  that  the  bill  ought 
to  be  dismissed  with  costs. 

The  Master  op  the  Rolls  : — ^The  power  riven  to  the  wife  is 
to  appoint  by  a  will  signed,  sealed,  published  and  declared  in 
the  presence  of  two  credible  witnesses.  The  Ecclesiastical  Court 
havmg  determined  that  the  instrument  set  up  by  Mrs.  Greenway  is 
a  will,  this  court  is,  bv  that  decision,  precludea(a)  from  c^uestion- 
ing  it  as  a  will,  and  is  lx)und  to  consider  it  as  a  valid  appomtment 
if  it  appear  to  have  been  executed  with  the  formalities  prescribed. 
by  the  power.  These  circumstances  being  sufficiently  proved  by 
the  evidence  in  the  cause,  the  bill  ought  to  be  dismissed ;  but 
considering  that  the  instrument  had  not  been  established  to  be  a 
will  at  the  time  when  this  suit  was  instituted,  although  Mrs. 
Whitchurch  had  then  been  dead  sixteen  years,  and  that  the 
plaintiffs  upon  her  death  acquired  a  prima  jade  title ;  and,  con- 
sidering also  the  novelty  of  tne  case,  and  the  doubt  expressed  by 
the  learned  judge  in  the  Ecclesiastical  Court,  I  think  it  only  rea* 
sonable  that  the  costs  of  the  suit  should  come  out  of  the  fund,  at 
the  same  time  making  a  declaration,  that  the  defendant  Mrs. 
Greenway  is  entitled  to  the  stock. 

(a)  QngUhs  y.  Fomttton,  12  Vea  307. 


X     *F0URDRIN  V,  GOWDEY.  [*888] 

Roixa— 1834:  13th  March,  29th  April  and  Ist  May. 

An  alien  resident  in  England,  purchased  an  equitable  interest  in  freehold  Umds,  and 
also  a  lease  for  a  long  term  of  years,  and  afterwards  obtained  letters  of  denization, 
which,  in  termS)  conferred  upon  him  the  power  not  only  of  acqmring  lands  in'fu- 
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tore,  bot  of  retaining  and  enjoying  all  lands  which  he  had  therotofibre  acquired; 
Held,  that  he  had  power  to  devise  the  freehold  and  chattel  interest  in  land  wbich 
he  had  purchased  previously  to  the  letters  of  denization. 

By  his  will  he  directed  all  his  property  to  be  sold  and  converted  ioto  money,  and 
after  charging  this  mixed  fund  with  his  debts  and  legacies,  gave  the  residue  to 
aliens  resident  abroad,  one  of  whom  was  his  heir  at  law :  Held,  that  the  rule  which 
is  applicable  to  charitable  bequests  was  applicable  m  such  a  case ;  that  the  inter- 
est in  land  and  the  pure  personal  estate  must  respectively  be  valued,  and  bear  their 
proportionB  of  the  debts  and  legacies;  and  that  the  residue  of  the  interest  in  land 
belonged  to  the  crown,  and  the  residue  of  the  pure  personal  estate  to  the  aliens. 

A  testator,  under  his  wife's  appointment,  was  entitled  to  her  residuary  estate,  charged 
with  her  pecuniary  legacies,  including  one  of  100^  to  J.,  and  another  of  lOOt  to 
M.,  who  ji^as  a  married  woman,  to  her  separate  use,  independent  of  her  husband ; 
and  it  was  left  to  his  discretion  either  to  pay  the  charges  in  his  lifetime  or  to  di' 
rect  them  to  be  paid  by  his  executors.  He  did  not  pay  them  in  his  lifetime ;  but 
amongst  other  legacies  which  by  his  will  he  directed  his  executors  to  pay,  was  a 
sum  of  5001  to  J.,  and  a  sum  of  1002.  to  M.,  not  limited  to  her  separate  oae :  Held, 
that  the  sum  oflOOt  given  to  J.  by  the  appointment  of  the  wife,  was  satisfied  by 
the  500Z.  bequeathed  by  the  testator ;  and  that  the  sum  of  lOOZ.  bequeathed  to  M. 
was  in  addition  to,  and  not  as  satisfaction  of,  the  lOOl.  given  to  her  separate  use 
by  the  wife. 

In  the  month  of  Au^t,  1821,  Francis  Fonrdrin,  who  was 
then  an  alien  resident  m  England,  purchased,  in  the  names  of 
trustees,  a  freehold  house  in  W  ardour  street,  the  price  of  which 
he  paid  out  of  his  own  moneys. 

On  the  20th  of  May,  1822,  letters  of  denization  under  the 
privy  seal  werepassed  in  the  usual  form,  whereby  his  Majesty 
George  the  Fourth  granted  unto  the  said  Francis  Fourdrin, 
therem  described  as  formerly  of  Mastaigne,  in  the  kingdom  of 
France,  but  then  of  Wardour  street,  in  the  county  of  Middlesex, 
and  unto  the  six  other  persons  therein  mentioned  and  described, 
aliens  bom,  that  they  and  each  of  them  should  and  might  be 
free  denizens  and  liege  subjects  of  his  Majesty,  his  heirs  and  suc- 
cessors ;  and  that  their  and  each  of  their  heirs  respectively  should 
and  might  be  liege  subjects ;  and  that  as  weU  they  as  the 
[*384]  *heirs  of  each  of  them  respectively,  might  in  all  things 
be  treated,  reputed,  held  and  governed  as  liege  subjects 
bom  within  the  United  Kingdom  of  Great  Britain  and  Ireland ; 
and  that  they  and  each  of  them,  and  the  heirs  of  each  of  them 
respectively,  might,  in  and  by  all  things  have,  exercise,  use  and 
enjoy  all  and  all  manner  of  actions,  suits  and  plaints  of  what  na- 
ture or  kind  soever  in  all  the  courts,  places  and  jurisdictions 
whatsoever  within  the  said  United  Kingdom,  or  elsewhere,  with- 
in his  Majesty's  dominions,  and  in  them  to  plead  and  be  im- 
E leaded,  answer  and  be  answered,  defend  and  be  defended  as  any 
ege  subjects  bom  or  to  be  bom  in  the  said  United  Kingdom 
might  or  could ;  and  moreover  that  the  said  Francis  Fourdrin, 
and  the  other  persons  therein  named,  and  their  heirs  respectively, 
might  lawfiilly,  and  with  impunity,  at  their  pleasure  acquire,  re- 
ceive, take,  have,  hold,  purcnase  and  possess  lands,  tenements, 
rents,  revenues  and  services,  and  all  other  hereditaments  whatso- 
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ever  within  the  said  United  Kingdom,  and  other  his  Majesty's 
dominions ;  and  might  use  and  enjoy  the  same  to  them  and  their 
heirs  forever,  or  in  any  other  manner  whatsoever ;  and  might 
give,  sell,  alienate  and  bequeath  the  same  to  any  person  or  per- 
sons as  they  should  think  fit,  and  as  fully,  freely,  quietly,  entirely, 
and  peaceably  as  any  liege  subjects  born  within  the  said  United 
Kingdom  might  or  could ;  and  that  they  and  each  of  them  and 
their  heirs  respectively,  might  freely  and  lawfully  claim,  retain, 
and  enjoy  manors,  lands,  tenements,  rents  and  hereditaments 
theretofore  given,  granted  or  assigned  to  them,  or  any  of  them, 
by  his  Majesty,  or  bv  any  other  person  or  persons  whatsover,  as 
fully,  quietly,  entirely  and  peaceably  as  any  liege  subjects  bom 
within  the  United  Kingdom  might  or  could ;  and  that  they  and 
each  of  them,  and  their  heirs  respectively  might  have 
and  possess  all  and  all  manner  of  *liberties,  franchises  [*385] 
and  privileges  of  the  said  United  Kingdom,  and  other 
his  Majesty's  dominions,  and  use  and  enjoy  the  same  freely, 
quietly  and  peaceably,  as  liege  subjects  bom  within  the  said 
United  Kingdom,  •  without  any  disturbance,  molestation,  hin- 
drance, vexation,  claim,  or  grievance  whatsoever,  of  his  Majesty, 
his  heirs,  or  successors,  or  of  any  other  ministers  or  of&cers,  or 
any  others  whatsoever. 

On  the  25th  and  26th  of  May,  1822,  the  trustees  conveyed  to 
Francis  Fourdrin  in  fee  the  freehold  house  in  Wardour  street, 
which  he  had  purchased  in  their  names. 

On  the  10th  of  June,  1810,  nearly  twelve  years  jprior  to  the 
letters  of  denization,  Francis  Fourdrin  had  purchased  premises 
at  Faddington,  held  on  a  lease  for  a  long  term  of  years ;  and  on 
the  8th  of  March,  1817,  he  assigned  this  lease  in  trust,,  by  way 
of  settlement  on  his  wife,  who  was  an  English  woman,  with 
power  to  her,  notwithstanding  her  coverture,  to  dispose  of  the 
lease  by  her  last  will  and  testament. 

On  the  23d  of  June,  1824,  Mrs.  Fourdrin  made  her  will,  duly 
executed  in  pursuance  of  her  power,  and  thereby  gave  the  lease 
of  the  premises  at  Faddington  after  her  death  to  her  husband 
Francis  Fourdrin,  his  executors,  administrators  and  assigns, 
charged  with  certain  sums  for  the  benefit  of  the  legatees  therein 
mentioned. 

Mrs.  Fourdrin  died  in  the  month  of  July,  1827,  in  the  lifetime 
of'  her  husband,  who,  after  her  death  made  his  will,  bearing  date 
the  4th  of  June,  1828,  and  duly  attested  to  pass  freehold  estates 
by  devise.  By  lus  will,  the  testator  gave  and  bequeathed  all  his 
freehold,  copyhold  and  lefisehold  property,  and  all  his 
♦household  goods  and  fumiture,  plate,  wines,  linen,  and  [*386] 
every  other  property  of  whatever  denomination,  to  be 
sold  by  his  executors  as 'soon  as  conveniently  might  be  after  his 
decease,  and  disposed  of  as  he  should  thereafter  direct;  and  he 
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enjoined  and  requested  liis  heir  at  law  to  concur  with  his  execu- 
tors in  the  sale  of  his  fineehold  and  copyhold  estates;  and  as  to 
all  other  his  personal  estate  whatsoever,  he  directed  his  execu- 
tors to  pay  thereout  a  number  of  pecuniary  legaci^  which  he 
specified.  Lastly,  he  bequeathed  all  the  residue  of  his  property, 
after  payment  of  his  debts  and  funeral  and  testamentary  expen- 
ses, equally  among  such  of  his  three  brothers  and  sister;  described 
as  then  residing  in  France  or  elsewhere,  as  might  be  living  at  his 
decease;  and  he  appointed  the  defendants,  Gowdey,  DufiF  and 
Toppin,  his  executors. 

The  testator  died  soon  after  the  execution  of  his  will,  leaving, 
besides  the  freehold  messuage  in  Wardour  street  and  the  lease- 
hold premises  at  Paddington,  other  leasehold  property  which  he 
had  purchased  subsequently  to  the  date  of  the  letters  of  deniza- 
tion. Two  of  the  testator's  three  brothers  died  before  him.  The 
surviving  brother,  who  was  his  heir  at  law,  afterwards  died  be- 
fore the  institution  of  the  suit ;  and  the  sister  having  obtained 
administration  to  the  estate  of  that  brother,  filed  the  present  bill 
to  have  the  trusts  of  the  will  carried  into  effect 

At  the  hearing  of  the  cause,  the  usual  inquiries  and  accounts 
were  directed;  and  the  Master's  report  having  (among  other 
things)  found  that  the  surviving  brother  and  sister  of  the  testator 
were  aliens,  residing  in  a  foreign  country,  the  cause  now  came 

on  for  further  directions. 
[*887]  *In  the  course  of  the  discussion  several  questions 
were  raised,  of  which  the  most  important  were,  whether 
under  the  circumstances  stated,  the  testator  had,  by  the  letters  of 
denization,  acquired  the  power  to  dispose  of  the  freehold  house 
in  Wardour  street,  and  the  leasehold  premises  at  Paddington  by 
his  will ;  whether  the  general  conversion  which  the  testator  s 
will  directed  to  be  made  by  his  executors,  could  be  carried  into 
effect  for  the  benefit  of  his  alien  brother  and  sister ;  and  how,  in 
the  event  of  such  conversion  failing  to  any  extent,  the  charges 
on  the  several  descriptions  of  property  were  to  be  apportioned, 
with  reference  to  the  admitted  right  of  his  residuary  legatees 
to  the  surplus  of  the  purely  personal  estate. 

Mr.  Beames  and  Mr.  Rogers^  for  the  plaintiff  :^— The  first  ques- 
tion is  with  respect  to  the  testator's  freehold  messuage  in  Wax- 
dour  street.  The  conveyance  of  that  messuage  was  made  to  two 
persons  who,  on  the  face  of  the  instrument,  appeared  to  be  the 
absolute  owners,  although,  as  the  whole  of  the  purchase  money 
was  paid  by  the  testator,  they  were  in  reality  trustees  for  him. 
The  testator  was  an  alien  friend,  and  the  older  authorities  show 
that  an  alien  friend  is  capable  of  taldng  and  holding  property, 
and  dealing  with  it  as  his  own.  It  is  his  to  all  intents,  untJ, 
upon  office  found,  a  title  becomes  vested  in  the  crown.    So  it 
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was  resolved  in  Pagers  ca$e^{a)  where  it  is  stated  that  there  are 
two  manner  of  offices,  one  "  of  entitling,"  that  is,  giving  title  to 
the  crown,  and  the  other  "  of  instruction,"  which  pre-supposes 
the  exiatenoe  of  title  in  the  crown,  and  only  serves  to  distinguish 
and  specify  the  particular  property  over  which  the  crown's  title 
extends.  This  doctrine  was  under  the  direct  considera- 
tion of  Ae  court  *in  AUomey-Oeneral  v.  Weedon.{b)  In  [*888] 
that  case  a  legacy  had  been  left  to  a  Frenchman,  an  alien 
enemy,  but  who,  in  consequence  of  peace  being  proclaimed  be- 
tween France  and  England,  ceased  to  be  such  enemy  before  the 
incjnisition  was  returned ;  and  the  court  resolved  "  that  the  in- 
quisition taken  afterwards  did  not  relate  to  set  up  this  forfeiture; 
toT  the  cause  was  but  temporary,  and  that  cause  being  removed 
before  the  king's  title  was  found,  the  forfeiture  should  not  re- 
late." Lord  Goke  also  considers  the  status  of  an  alien,  with  re- 
ference to  any  lands  he  may  have  previously  acquired,  to  be 
materially  improved  by  a  grant  of  letters  of  denization.(c^  In 
an  anonymous  case  in  6oldsborough,(^)  where  an  aUen  purcnased 
land  in  tail,  with  remainder  to  a  stranger  in  fee,  and  the  alien 
sufiered  a  recovery  to  his  own  use,  and  then  office  was  found, 
the  question  was  as  to  the  eflfect  of  this  recovery  on  the  remain- 
der. The  court  there  said  that  "  the  office  hath  relation  for  the 
possession  of  the  alien,  but  it  hath  no  such  relation  to  say  that 
the  alien  never  had  the  property ;"  and  the  alien  was  held  to 
have  sufficient  estate  in  him  to  enable  him  effectually  to  destroy 
the  remainder.  In  another  anonvmous  case  in  the  same  book,(e^ 
and  referred  to  as  authority  by  Mr.  Cruise,(^)  an  alien  purchasea 
lands,  and  before  office  found,  the  queen  by  letters  patent  made 
him  a  denizen ;  and  the  question  put  to  the  court  aud  much  dis- 
cussed was,  as  to  the  effect  of  the  denization  upon  the  previously 
purchased  lands ;  and  on  that  occasion  a  majority  of  the  judges 
concurred  with  Chief  Justice  Anderson,  who  expressed  a  clear 
opinion  that  the  lands  were  not  in  the  queen  before  office,  and, 
therefore,  the  confirmation  was  good ;  considering,  ap- 
parently, that  the  letters  of  denization,  *coming  before  [*389] 
office,  operated  to  confirm  the  alien's  imperfect  title. 
That  principle  is  directly  applicable  to  the  case  now  before  the 
court.  Besides,  in  the  present  case,  so  long  as  the  testator  was 
an  alien  the  property  remained  in  the  trustees,  he  having  ho 
more  than  a  trust  interest;  and  it  appears  from  EoUe's  Abridg- 
ment,(A)  that  "  if  an  alien  purchase  m  fee  in  the  name  of  J.  S., 
in  trust  for  him  and  his  heirs,  though  it  be  foimd  that  the  land 

(a)  5  Rep.  62  b. 

(&)  Parker,  267.    And  see  Attorney' Genenu  v.  DtqOesaia,  Ibid.  144 

(c)  Co.  Litt.-2  b,  278  b.  fo-)  Dig.  tit  32,  ch.  2,  sec  38. 

(d)  102,  pL  7.  (h)  1  Boll  Ab.  194;  1  Bao.  Ab.  81. 

(e)  Golda  29,  pi.  4 ;  1  Leon.  47,  pi  61. 
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was  in  trust  for  the  alien,  and  that  J.  S.  had  the  legal  estate,  y€l 
the  king  must  sue  in  Chancery  to  have  the  trust  executed  for  Ibds 
benefit"  The  result  is,  that  until  office  found,  the  testator  had 
clearly  capacity  to  take  and  hold  the  lands  in  question,  and,  such 
being  the  state  of  the  property,  the  letters  of  denization  super- 
vened, and  rendered  his  title  indefeasible. 

These  letters  are  in  point  of  form  of  the  most  general  and  com- 
prehensive kind,  referring  in  terms  as  well  to  lands  previously 
axxjuired  as  to  lands  thereafter  to  be  purchased,  and  it  is  impos- 
sible upon  any  reasonable  construction  to  restrict  their  applica- 
tion to  the  latter.  They  must  operate,  therefore,  either  as  a  grant 
and  release  to  the  testator  of  any  inchoate  rights  which  the  crown 
might  have  had  in  his  previous  purchases,  or,  what  C.  J.  And^- 
son  seems  rather  to  have  thought,  as  a  confirmation  of  his  there- 
tofore imperfect  title.  In  either  view,  the  testator's  title  became 
for  all  purposes  perfect,  both  as  to  his  fi'eeholds  and  leaseholds, 
and  these  were  of  course  disposable,  and  were  eflfectually  disposed 
of  by  his  will,  in  the  same  way  as  his  subsequently  acquired 
property,  as  to  which  there  is  no  dispute.  These  letters  oi  deni- 
zation are  in  the  usual  form  in  which  silch  letters  have  been 

usually  granted ;  Fish  v.  Klein.{a)  The  form  is  in  fact 
[*890]    the  same  as  *has  been  in  use  firom  the  reign  of  Queen 

Elizabeth  downwards ;  and  it  has  never  till  this  time 
been  supposed  that  in  inserting  a  general  clause,  applying  equally 
to  past  and  future  purchases,  the  crown  was  exceecung  its  powers 
or  contravening  either  the  common  law  of  the  land  or  any  posi- 
tive statute.  Of  the  legality  of  such  a  grant  there  can  be  no 
doubt ;  for,  except  in  so  far  as  he  is  restrained  by  express  enact- 
ment, the  king  may,  by  virtue  of  his  prerogative,  confer  on  an 
alien  all  the  rights  which  belong  to  his  natural  born  subjects. 
The  32  H.  VIII,  c.  16,  in  qualifying  as  to  certain  points,  the 
power  of  the  crown,  with  reference  to  aliens,  in  effect  recognizes 
and  confirms  the  prerogative  in  every  particular  which  is  not 
made  the  subject  of  a  restrictive  provision ;  for  the  seventh  sec- 
tion contains  an  express  declaration,  that  in  all  letters  of  deniza- 
tion granted  to  aliens  shall  be  inserted  a  proviso,  that  such  deni- 
zens shall  be  obedient  to  the  laws ;  except  it  shall  be  the  king's 
pleasure  to  grant  such  aliens  any  special  liberties  or  privileges 
more  or  otherwise  than  are  allowed  by  the  statutes,  in  which 
case  all  such  liberties  and  privileges  must  be  plainly  and  specially 
expressed  in  the  letters  patent.  And  the  same  observation  ap- 
plies to  the  47  G.  Ill,  st.  2,  c.  24. 

K  there  is  any  difference  between  the  leasehold  and  jfireehold 
property,  it  is  only  this,  that  the  right  of  an  alien  friend  to  ac- 
quire and  to  hold  leaseholds  to  his  own  use,  appears  in  several 


(a)  2  Mer.  431. 
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i  to  have  been  recognized,  without  regard  to  the  qualifica- 
tion sometimes  superadded,  that  the  leaseholds  shall  be  neces* 
sary  for  the  purpose  of  habitation,  and  carrying  on  his  business ; 
OaroanJs  case  ;{a)  An(m.{b)  With  respect  to  the  lease- 
hold *premise8  ait  Paddington,  as  they  came  to  the  tes-  [*S91] 
tator  under  the  appointment  of  his  wife,  subsequently 
to  the  date  of  the  letters,  the  question  does  not  arise,  any  more 
than  with  respect  to  the  other  leaseholds  which  he  purchased 
c^r  denization. 

The  interest  taken  by  the  residuary  legatees,  being  given  to 
them  as  an  interest  in  money  and  not  m  land,  is  not  open  to  the 
objection  founded  on  the  circumstance  of  their  being  aUens.  The 
lands  are  directed  to  be  sold  by  the  executors ;  an  absolute  con- 
Tersion  out  and  out  is  to  be  made,  and  the  surplus  of  the  pro- 
duce, after  paying  the  debts  and  pecuniary  legacies,  is  to  be  di* 
vided  in  the  shape  of  personal  estate  between  the  sister  and  the 
next  of  kin  of  the  brotner  who  survived  the  testator. 

Mr.  Blunt  for  the  next  of  kin  of  the  brother  who  survived  the 
testator. 

Mr.  Bickersteih  and  Mr.  Ghingiar  the  trustees  and  executors. 

Mr.  Wray  for  the  crown : — ^Although  the  (Crown  is  not  enti- 
tled to  the  possession  of  lands  purchased  by  an  alien,  unless  upon 
office  found,  the  alien  only  holds  them,  in  the  meantime,  for  the 
benefit  of  the  king,  being  seised  until  ofiice  to  the  use  of  the 
crown ;  and,  upon  the  death*  of  the  alien,  the  crown  is  in  the 
constant  habit  of  seising  them  before  offioe.(c)  And  this  is  the 
doctrine  of  all  the  text  writers,  none  of  whom  have  ever  con- 
ceived that  a  grant  of  letters  of  denization  could  have 
any  retrospective  operation  :  *Cfa[Zym'sca5e.(d^  Thestat-  [*392] 
ute  of  Hen.  VIII,(e)  contains  nothing  which  extends 
the  powers  of  the  crown  in  relieving  ^iens  from  disabilities,  ex- 
cept in  the  particular  points  specified ;  that  statute  being,  in  &ct, 
not  a  restricting,  but  an  enabling  statute,  and,  therefore,  to  be 
construed  strictly.  The  circumstance  that,  prior  to  the  deniza- 
tion, the  legal  estate  of  the  messuage  in  Wardour  street  remained 
vested  in  trustees,  furnishes  no  solid  ground  of  distinction ;  since, 
if  they  were  trustees,  the  crown  was  entitled  to  the  benefit  of  the 
trust.  So  far  as  the  right  was  concerned,  the  trust  would  de- 
pend upon  the  legal  prmciple ;  the  mode  in  which  the  title  of 

(a)  Oro.  Gar.  8. 

;6)  Bendl.  10,  And.  24,  Dyer,  2,  b.  pL  8. 

[c)  Co.  Litt.  2  b. 

[<^  7  Rep.  25 ;  Blackst  CJomm.  Vol  I,  pp.  372-374. 

(tf)  32  Hen.  VIII,  c.  16. 
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the  crown  waa  to  be  asserted,  would  be  diflferent,  but  the  result 
would  be  precisely  the  same.  The  alien  would  be  seised  in  the 
one  case,  and  would  be  entitled  to  the  benefit  of  the  trust  in  Ihe 
other,  till  the  crown  set  up  its  claim ;  and  the  moment  that  was 
done,  whether  by  inquisition  and  office,  or  by  a  suit  in  equity 
founded  upon  that  proceeding,  the  right  of  the  crown  would  at- 
tach upon  the  property,  and  perfect  hj  relation  the  inchoate  title 
which  the  very  act  of  purchase  had  given  to  the  crown  origin- 
ally. The  title  of  the  testator  to  the  messuage  in  Wardour  street 
was  a  conveyance  by  trustees  of  a  trust  estate,  which,  at  the  time 
when  they  conveyed  it,  belonged  to  the  crowm;  and,  of  course, 
such  an  instrument  could  pass  nothing  to  the  testator.  K  letters 
of  denization  are  construea  to  operate  retrospectively,  the  neces- 
sity of  applying  to  the  legislature  for  acts  of  Parliament  to  natu- 
ralize foreigners  who  settle  and  acquire  lands  in  this  coimtry, 
will,  in  most  cases,  be  done  away  with ;  for  the  nwdn  object  of 
such  acts  wiU  be  much  more  speedily  and  cheaply  accomplished 
by  a  royal  grant ;  a  consequence  which  certainly  has 
[*393]  hitherto  not  *been  contemplated,  and  which  might  fire- 
quently  prove  dangerous  to  the  state.  It  may  be  true, 
that  letters  of  aenization  have  long  run  in  the  form  here  used ; 
but  if  the  crown,  in  adopting  a  clause  of  so  large  and  comprehen- 
sive a  description,  has  exceeded  its  powers,  and  such  is  the  con- 
clusion to  be  draiin  from  the  language  of  all  the  text  writers  and 
authorities  on  the  subject,  no  usage  or  official  practice,  however 
long  and  xmiform,  can  give  validity  to  the  grant;  and  the  court 
will  be  bound  so  to  construe  the  clause,  that  it  shall  apply  pros- 
pectively only. 

If  this  argument  be  sound,  the  devise,  so  far  as  the  lands  ac- 
quired before  denization  are  concerned,  is  whoUv  inoperative, 
the  testator  having  no  right  to  dispose  by  his  will  of  what  was 
in  truth  the  property  of  the  crown.  But  even  allowing  its  full 
effect  to  the  retrospective  clause  of  the  letters  patent,  it  is  still  to 
be  observed,  that  this  will  vests  no  estate  in  tne  executors,  who 
take  a  mere  power  of  sale,  the  estate  itself  devolving  upon  the 
heir,  or,  as  the  heir  is  here  an  alien,  upon  the  crown.  The  tes- 
tator does  not  direct  a  total  conversion,  but  only  a  conversation 
for  certain  purposes ;  and,  as  in  the  case  of  a  devise  to  a  charity, 
the  property  which  cannot  be  applied  to  the  purposes  indicated, 
remains,  in  the  result,  imdisposea  of.  Inded,  the  conversion  for 
the  payment  of  debts  and  pecuniary  legacies,  is  so  blended  with 
that  in  favor  of  the  residuary  legatees,  who  are  incapable  of 
benefiting  by  it,  that  the  devise  must  fail  altogether,  and  the 
crown  will  oe  entitied  to  the  whole. 

In  whatever  light  these  questions  are  considered,  the  lease- 
hold must  stand  on  the  same  footing  as  the  freehold  interests,  * 
The  leasehold  premises  at  Paddmgton,  though  they  reverted  to 
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the  testator  under  his  wife's  appointment,  were  in  &ct 
so  appointed  by  virtue  of  a  power  *created  by  himself  [*894] 
before  he  became  a  denizen,  and  his  title  to  them,  there- 
fore, cannot  be  stronger  than  his  title  to  the  others.  It  is  clear 
from  the  language  of  Lord  Coke  that,  with  the  single  exception 
of  a  house  for  habitation,  an  alien  can  hold  no  interest  in  chat- 
tels real.(a)    The  case  cited  from  Bendloe  is  not  law. 

Mr.  Beames  in  reply. 

The  Master  op  the  Rolls  :— The  first  question  is,  whether 
this  testator  had  a  power  to  devise  his  freehold  and  leasehold  es- 
tate. On  behalf  of  the  plaintiflF,  it  is  insisted  that  he  possessed 
such  a  power,  inasmuch  as  the  letters  of  denization,  though  not 
granted  until  after  he  had  acquired  the  equitable  estate  m  the 
lands,  operated  retrospectively.  And  the  real  consideration  is 
whether  it  is  competent  to  the  crown,  by  a  grant  of  letters  of 
denization,  to  confirm  the  title  of  an  alien  to  lands  acquired  pre- 
viously to  the  date  of  the  letters.  The  case(6)  referred  to  in 
Groldsborough  and  Leonard,  although  not  amounting  to  a  direct 
decision  upon  the  point,  contains  at  least  an  expression  of  the 
opinion  of  the  judges  of  that  period,  and  especially  of  a  very 
learned  judge.  Chief  Justice  Anderson,  that  such  letters  patent 
would  have  the  effect  of  confirming  the  prior  title.  If  the  ques- 
tion is  considered  on  principle,  is  there  any  assignable  reason 
why  the  king,  if  so  minded,  should  not  have  the  power  by  let- 
ters of  denization  of  confirming  a  previously  acquired  title  in  an 
alien  ?  The  king,  in  respect  of  a  purchase  of  lands  by  an  alien, 
may  by  a  proceeding  denominated  "an  inauisition  of 
entitling,"  assert  his  title  to  those  lands ;  *ana  why  majr  [*895] 
he  not  also,  if  he  pleases,  confirm  the  title  and  waive  his 
right  of  asserting  nis  own  prerogative  against  that  title  ?  There 
is  no  conceivable  principle  on  which  it  can  be  held  that  the 
crown  has  not  that  power. 

The  matter  thus  standing  upon  principle,  how  does  it  stand 
upon  authority?  The  statute  of  82  H.  Vill,  c.  16,  restrains  the 
power  of  the  crown,  with  respect  to  lettors  of  denization  in  cer- 
tain particulars.  No  letters  of  denization  are  to  be  granted,  un- 
less the  party  receiving  them  shall  be  obedient  to  the  laws  of  the 
realm ;  and  by  the  seventh  section  it  is  enacted  that  aliens  shall 
be  bound  by  the  statutes  then  made,  any  letters  patent,  thereto- 
fore made,  or  thereafter  to  be  made,  notwithstanding.  But  in 
that  very  statute,  meant  to  restrain  the  general  authority  of  the 
crown,  and  in  the  same  section,  it  is  added,  "except  it  shall  be 

(a)  Co.  Litt  2  b. 

(b)  Anon.,  Gold&  29,  pL  4;  1  Leon.  47,  pL  61 ;  4  Leon.  82,  pL  116. 
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the  king's  most  gracious  pleasure  to  grant  to  anj  such  alien  any 
special  liberti^  or  privileges  more  or  otherwise  than  is  contained 
in  those  statutes."  Then  comes  the  statute  47  G.  Ill,  stat.  2,  c. 
24,  which  expressly  recognizes  the  power  of  the  crown  in  this 
respect.  But,  although  it  appears  that  the  form  used  in  these 
letters  of  denization,  is  the  one  that  was  adopted  in  the  reign  of 
Queen  Elizabeth,  and  although  the  same  form  has  been  con- 
tinued ever  since,  down  to  the  present  time,  it  has,  nevertheless, 
been  contended  at  the  Uar,  not  on. the  authority  of  judges  or  of 
decided  cases,  but  of  the  alleged  practice  of  the  law  oflBcers  of 
the  crown,  that,  during  the  whole  of  this  period,  the  crown  has 
inserted  in  its  letters  of  denization  a  clause  which  it  had  no  right 
to  insert,  and  which  must,  therefore,  be  considered  as  inopera- 
tive. Is  it  upon  a  vague  assertion  of  this  kind,  that  the  court 
can  be  justified  in  acting  ?  No  principle  has  been  or 
[*396]  can  be  shown  in  support  of  the  proposition.  *The 
clause  has  been  uniformly  inserted  in  all  letters  of  deni- 
zation for  centuries.  Under  such  circumstances,  I  am  clearly  of 
opinion  that  the  crown  has  authority  to  introduce  the  clause 
which  is  found  in  these  letters,  and  that  its  effect  and  operation 
are  retrospectively  to  confirm  the  title  which  the  testator  had 
previously  acquired. 

It  follows  as  a  necessary  consequence,  that  the  testator  had 
full  power  to  devise  these  lands.  He  has  by  his  will  devised 
them  to  be  sold  by  his  trustees  and  executors,  and,  after  charg- 
ing the  produce  with  his  debts  and  legacies,  has  given  the  sur- 
plus to  such  of  his  three  brothers  and  sister  as  should  be  living 
at  the  time  of  his  death.  It  happens  that  only  one  brother  ana 
his  sister  survived  him  ^  and,  but  for  the  circumstance  to  be  im- 
mediately adverted  to,  they  would  of  course  be  entitled  to  the 
devised  property,  consisting  of  a  mixed  fund,  the  produce  of 
real  and  personal  estate,  subject  to  the  charges  which  the  testa- 
tor has  imposed  on  it.  The  brother  and  sister  are  aliens,  resi- 
ding in  a  foreign  country ;  they  are,  therefore,  incapable  of  taking 
a  devise  of  lands. 

It  was  said,  indeed,  that  this  Ls  not  a  devise  of  lands,  for  that 
the  testator  directs  the  lands  to  be  sold,  and  the  surplus  of  the 
produce  to  be  paid  to  his  residuary  legatees ;  so  that  it  is  to  be 
considered  as  in  effect  a  bequest  of  money.  I  concur  with  the 
counsel  who  argued  that  there  is  here  no  devise  to  the  executors, 
but  simply  a  power  given  them  to  sell,  followed  by  an  express 
direction  that  the  heir,  upon  a  sale,  shall  confirm  the  title  of  the 
purchaser.  The  heir,  therefore,  under  this  will,  takes  the  real 
estate  as  a  trustee  for  the  purposes  of  the  will,  taking  it  as  land, 
as  the  testator  possessed  it,  and  not  as  money ;  and  when  it  has 
been  converted  into  money,  the  persons  to  whom  it  be- 
[*397]    longs  will  *take  it  in  the  shape  into  which  the  testa- 
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tor  desired  it  to  be  converted;  they  will  take  it  as  personal 
estate.  In  the  consideration  of  law,  however,  this  property  was 
real  estate,  which  descended  to  the  heir,  with  a  mere  power  of 
sale  to  the  executors ;  and  the  argument  wholly  fails  that  this  is 
a  bequest  of  money,  and  not  a  devise  of  land. 

It  was  argued,  moreover,  that  inasmuch  as  the  alien  devisees 
are  to  take  it  not  as  land,  but  as  money,  the  law  which  incapaci- 
tates aliens  to  take  any  benefit  in  lands  would  •  not  apply.  The 
testator,  however,  has  given  them  the  Jhids  in  question,  subject 
onljr  to  the  charge  imposed  on  it  by  ffl  will,  namely,  payment 
of  his  debts  and  legacies;  and  aliens  can  no  more  take  an  inter- 
est in  the  land,  (which  this  would  be,)  than  the  land  itself. 

Since  then,  the  brother  and  sister  can  take  no  interest  in  the 
land  or  its  produce,  the  question  comes  to  be,  what  interest  they 
can  take  under  this  bequest  and  devise.  An  alien  may  take 
beneficially  money,  or  other  personal  estate  not  consisting  of 
chattels  real ;  and  in  order  to  apportion  the  burden,  the  rule  to 
be  applied  in  this  case  is  the  rule  which  is  adopted  in  the  case  of 
charities.  There  is  here  a  mixed  fund  given  for  certain  specified 
purposes,  and  consisting  partly  of  real  and  partly  of  personal  es- 
tate. These  estates  must  bear  the  charges  imposed  on  them  in 
proportion  to  their  respective  values ;  and  with  a  view  to  ascer- 
tain those  values,  the  Master  must  inquire  and  ascertain  how 
much  of  the  general  produce  of  the  testator's  property  has  arisen 
from  real  estate,  and  now  much  from  personal  estate,  including 
in  the  former  the  chattels  real,  which,  with  reference  to  aliens, 
stand  on  the  same  footing  as  if  they  had  been  bequeathed  to  a 
charity ;  for,  with  the  single  exception  of  a  leasehold 
habitation  for  the  purposes  of  *trade,  an  alien  can  no  [*898] 
more  acquire  any  interest  in  leasehold,  than  in  real  es- 
tate properly  so  called.  The  proper  course  will  be  for  the  Mas- 
ter to  set  a  value  upon  these  two  portions  of  the  estate  respect- 
ively, and  the  legacies  and  charges  must  be  borne-  by  each  in 
proportion  to  its  value. 

I  have  not  hitherto  adverted  to  the  case  of  the  chattels  real 
One  of  the  leasehold  interests  was  purchased  subsequently  to  the 
date  of  the  letters  of  denization.  As  to  that,  therelbre,  no  ques- 
tion can  arise  with  respect  to  the  testator's  right  to  dispose  of  it 
by  his  will.  The  other  was  purchased  before  he  became  a  deni- 
zen, and  was  settled  by  him  on  his  ^vife,  with  a  power  for  her 
to  dispose  of  it,  notwithstanding  her  coverture.  Afterwards 
came  the  letters  of  denization ;  and  then  followed  the  death  of 
the  wife,  who,  by  an  appointment  in  exercise  of  her  power,  dis- 
posed of  the  property  to  her  husband.  Upon  this  point,  the  first 
consideration  is,  whether  an  alien  acquiring  property  can,  before 
office  found,  confer  any  right  upon  another.  In  the  course  of 
the  argument,  I  have  already  expressed  my  opmion,  that  an 
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f  alien  oaa  confer  no  such  right ;  and  that  as  against  the  crown, 
therefore,  the  wife  acquired  no  right  to  this  leasehold  estate,  al- 
though, as  against  her  alien  husband,  she  did  acquire  an  interest 
Thus  it  comes  round  to  the  same  thing  as  if  the  husband  .had 
never  attempted  to  depart  with  any  interest  in  his  wife's  fevor, 
but  the  whole  had  remained  throughout  vested  in  himself;  and 
then  the  question  will  be,  as  it  was  in  the  case  of  the  freehold, 
whether  the  subse(][uentii6ist;ikers  of  denization  do  not  amount  to  a 
confirmation  of  his  titMb  For  the  reasons  already  given,  I  am 
clearly  of  opinion,  that  iroy  do  amount  to  such  confirmation. 
The  consequence  is,  that  the  testator  held  these  chattel  leases 

as  if  he  had  acquired  them  wholly  subsequently  to  den- 
[*399]     ization,  *and  that  thev  must  follow  the  same  role  as  is 

to  be  applied  to  the  fteehold  estate ;  they  will  form  a 
part  of  the  interest  arising  out  of  real  estate,  by  which  the  charge 
of  debts  and  legacies  is  to  be  rateably  borne,  and  will  be  taken 
into  the  account  together  with  that  estate  in  the  apportionment 
which  the  Master  is  to  make,  with  a  view  to  the  charge  of  debts 
and  legacies.  To  the  extent  to  which  that  interest  is  exhausted 
by  the  charge,  the  estate  will  not  pass  to  the  crown;  and  the 
testator's  residuary  legatees  will  only  take  that  share  of  the  fund 
which,  had  it  been  given  to  a  charity,  the  charity  could  have 
claimed. 

April  29ih, — His  Honor  afterwards  said  that  as  the  question 
was  one  of  considerable  importance  and  novelty,  he  should,  if 
it  were  desired,  allow  the  Attomey-Greneral  an  opportunity  of 
being  heard  in  support  of  the  rights  of  the  crown,  Wore  the  de- 
cree was  finally  drawn  up. 

The  Attorney- General  (Sir  John  CampbeU)  now  appeared  and 
argued  the  case  for  the  crown : — The  executors  are  not  competent 
to  dispose  of  the  testator's  real  estate,  or  to  make  a  good  title  to 
a  purchaser.  As  to  a  large  portion  of  the  property,  the  title  of 
the  testator  fails,  because  it  was  acquired  before  he  became  a 
denizen ;  and  again,  as  his  heir  is  an  alien,  the  whole  of  it,  on 
that  ground,  must  vest  in  the  crown.  Though  an  alien  may  take 
by  deed,  the  corruption  of  blood  incapacitates  him  from  taking 
by  descent  Independently-  of  the  clause  referring  to  previously 
acquired  lands,  it  is  clear  that  the  testator  could  have  no  estate, 
except  for  the  benefit  of  the  crown,  in  the  lands  which  he  pur- 
chased before  denization.  That  proposition  is  estab- 
[*400]  lished  *by  many  authorities.  It  does  not  appear  what 
was  the  language  of  the  letters  of  denization  referred  to 
in  the  anonymous  case  in  Goldsborough  ;(a)  most  probably  they 

(a)  Golda  29,  pL  4, 
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purported  to  be  retrospecstive ;  but  the  opinion  thrown  out  by 
some  of  the  judges  in  that  case,  that  they  might  operate  by  way 
of  confirmation,  was  entirely  extra-judicial.  In  tne  case  of  at- 
tainder, no  estate  vests  in  the  crown  until  office  found ;  but  after 
office,  the  title  of  the  crown  relates  back  to  the  time  of  the  at- 
tainder. 

The  first  question  here  is,  whether  at  common  law  it  is  compe- 
tent to  the  crown  by  letters  of  denization  to  confirm  the  title  of 
an  alien  to  lands  purchased  prior  to  the  jd^i^zation. 

The  powers  of  the  crown  are  defined  and  circumscribed  by 
the  law  of  the  land,  so  that  the  king  cannot  grant  an  estate  or 
even  a  dignity  to  descend  otherwise  than  according  to  the  course 
of  the  common  law.  So  it  was  decided  in  The  Princess  ca8e(a)  as 
to  the  Duchy  of  Cornwall,  although  the  recent  decision  in  the 
House  of  Lords  with  respect  to  the  Devon  peerage,  where  it  was 
held  that  a  dignity  might  descend  to  heirs  male  collateral,  may 
seem  to  be  a  violation  of  the  principle.    The  doctrine  with  re- 

rt  to  denization,  and  its  effi^cts  upon  a  state  of  alienage,  is  laid 
n  very  fully  in  Comvn's  Digest.(6^  It  is  there  said,  that  the 
king  may  grant  lands  which  come  to  nim  by  descent  or  escheat, 
before  office  found.(c)  So  in  CoUvin^a  case,  it  is  laid  down  by 
Lord  Coke,  that  when  an  alien  purchaseth  any  lands,  the  king 
only  shall  have  them ;  and  that  an  alien  may  purchase 
adproficum  regis,  but  the  act  of  law  *giveth  me  alien  [*401] 
notning  \{d)  and  again,  in  the  same  case,  ^*  No  alien  can 
purchase  lands  but  he  loseth  them,  and  ipso  facto  the  king  is  en- 
titled thereunto."(e)  In  his  first  Institute  also  he  observes,  "  If 
a  reversion  of  land  be  granted  to  an  alien  by  deed,  and  before 
attornment  the  alien  is  made  denizen,  and  then  the  attornment 
is  made,  the  king  upon  office  found  shall  have  the  hxA^ig) 
And  it  is  said  by  Brooke  in  his  Abridgment,  that  of  land  pur- 
chased by  an  alien  before  he  was  denizen,  none  shall  inhent  it, 
for  the  lang  shaU  have  i*.(/i)  Lord  Bacon,  in  his  argument  in 
the  case  of  the  postnati  oi  Scotland,(i)  speaking  of  a  denizen,  ob- 
serves, "  To  this  person  the  law  giveth  an  ability  and  capacity, 
abridged,  not  in  matter  but  in  time ;  and  as  there  was  a  time 
when  he  was  not  subject,  so  the  law  doth  not  acknowledge  him 
before  that  time.  For,  if  he  purchase  fi^ehold  after  his  deniza- 
tion, he  may  take  it;  but  if  ne  have  purchased  any  before,  he 
shall  not  hold  it.  So  if  he  have  children  after,  they  shall  inher- 
it; but  if  he  have  any  before,  they  shall  not  inherit  So  as  he 
is  but  privU^ed  a  parte  post,  as  the  schoolmen  say,  and  not  a 
parte  ante," 

(a)  8  Rep.  1.  _  r«)Ibid^28. 


i\  Titles  Grant  and  Prerogative.  {g)  Co.  Litt.  310  o. 

c)  Tit  Grant,  G.  L  (h)  Bro.  Ab.  tit  Denizen,  pL  7. 

\d)  7  Rop.  26.  (t)  2  Bac.  Works,  619,  ed.  1765. 
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A  distinction  has  always  been  taken  by  text  writers  between 
letters  of  denization,  which  operate  prospectively  upon  the  rights 
of  an  alien,  and  an  act  of  naturalization,  which  puts  inm  in  the 
situation  of  a  natural  born  subject  from  the  time  of  his  birth ; 
but  the  argument  of  the  plaintiff,  if  acceded  to,  will  go  a  great 
way  to  destroy  that  distinction.  If  it  should  be  held  that  pre- 
viously purchased  lands  become  the  absolute  property  of  the 

denizen  by  the  effect  of  the  letters,  a  singular  anomaly 
[*4:02]    *may  arise  with  respect  to  the  succession  to  them.    It 

is  perfectly  settled,  that  a  son  bom  after  his  fether's  deni- 
zation shall  inherit  to  the  exclusion  of  a  son  bom  belbre.(a) 
Now,  suppose  an  alien  purchases  lands,  and  then  has  a  son ;  that, 
afterwards,  letters  of  denization  containing  a  retrospective  clause 
are  granted  to  him ;  and  that  then  he  has  a  second  son,  and  dies 
intestate,  which  of  the  sons  is  to  inherit  the  previously  acquired 
lands?  K  the  grant  is  to  operate  retrospectively  for  one  pur- 
pose, so  as  to  vest  a  complete  title  in  the  alien  as  from  the  date 
of  the  purchase,  it  would  seem  strange  that  it  should  not  so  ope- 
rate for  all  purposes ;  and  yet  that  would  be  contrary  to  flie 
principles  laia  down  in  all  the  books. 

The  Master  op  the  Rolls  : — ^Denization  does  not  give  in- 
heritable blood,  and,  therefore,  the  son  born  before  the  date  of 
the  letters,  having  in  him  no  inheritable  blood,  would  be  ex- 
cluded from  the  inheritance  by  his  younger  brother. 

The  Attorney* General: — ^Independently  of  the  statutes  referred 
to  in  the  former  argument,  and  professedly  regulating  the  pre- 
rogative of  the  crown  in  relieving  or  fevoring  aliens,  there  are 
various  other  acts  of  Parliament  which  greatly  modify  and  re- 
strain the  power  of  the  sovereign  in  dealing  with  the  rights  of 
the  crown,  and  these  acts  have,  by  analogy,  a  strong  bearing 
upon  the  question  before  the  court ;  for  they  show  the  extreme 
jealousy  with  which  the  legislature  has  regarded  any  attempt  on 
the  part  of  the  sovereign  to  alienate  the  property  of  the  crown, 
even  in  favor  of  natural  born  subjects.  The  8  H.  VI, 
[*403]  c.  16,  *takes  away  the  right  of  the  crown  to  grant  out 
lands  which  have  been  seized  by  escheators  for  the 
king,  till  a  month  after  the  return  of  the  inquisition ;  and  the  16 
H.  Y  I,  c.  6,  declares  that  no  lands  escheatea  shall  be  granted  by 
letters  patent  until  the  king's  title  be  found  by  inquisition,  other- 
wise they  shall  be  void.  By  the  third  section  of  the  12  &  13 
W.  Ill,  c.  2,  (the  act  of  settlement,)  it  is  declared  that  no  person 
bom  out  of  England,  Scotland,  or  Ireland,  and  not  of  English 
parents,  though  naturalized  or  made  a  denizen,  shall  be  capable 

(a)  Go.  litt  8  a. 
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of  having  any  grant  of  lands  from  the  crown,  or  to  any  other 
person  in  trust  for  him,  and  the  same  provision  is  re-enacted  and 
confirmed  by  the  1  G.  I,  st.  2,  c  4,  which  provides  that  no  natu- 
ralization bill  which  does  not  contain  such  disabling  clause  shall 
be  received  in  either  House  of  Parliament.  It  is  also  enacted 
by  the  1  Anne,  st.  1,  c.  7,  that,  for  preserving  the  land  revenues 
of  the  crown,  no  grant  shall  be  made  of  any  manors,  lands,  &c., 
belonging  to  the  crown,  for  a  period  exceeding  three  lives,  or 
thirty-one  years.  By  the  89  &  40  G.  Ill,  c.  88,  s.  12,  the  pro* 
visions  of  the  act  of  Anne  were  relaxed  so  far  as  to  enable  his 
Majesty,  by  warrant  under  his  sign  manual,  to  direct  the  execu- 
tion of  any  trusts  to  which  lands,  being  vested  in  the  crown  by 
escheat  or  forfeiture,  were  theretofore  subject ;  as  also  to  make 
grants  of  such  lands  for  the  purpose  of  restoring  them  to  mem- 
bers of  the  families  to  which  tney  had  previously  belonged,  or  of 
rewarding  the  persons  who  made  discovery  of  tne  same ;  and  by 
the  47  G.  in,  St.  2,  c.  24,  the  same  relaxation  was  by  express 
enactment  extended  to  the  case  of  lands  to  which,  in  consequence 
of  their  having  been  purchased  by  or 'for  the  use  of  or  in  trust 
for  aliens,  the  crown  had  become  entitled.  It  is  argued  that  un- 
til office  found  the  legal  estate  is  not  in  the  crown,  and  that  those 
statutes,  therefore,  would  not  prevent  the  king  from 
waiving  or  releasing  *his  inchoate  right  to  the  lands.  [*404] 
But  the  inchoate  right  might  at  any  time  be  completed 
by  inquisition,  and  might  certainly  in  the  meantime  be  the  sub- 
ject of  a  grant;  and  are  not  letters  of  denization,  containing  this 
retrospective  clause,  in  substance  a  grant  of  the  lands,  notwith- 
standing that  the  legal  title  remains,  until  office,  in  the  alien  ? 
Whether  the  letters  operate  as  the  release  of  an  imperfect  title 
belonging  to  the  crown,  or  as  the  confirmation  of  an  imperfect 
title  vested  in  the  alien,  is  immaterial.  They  amount  to  a  de- 
parting by  the  crown  with  a  right  of  property,  either  actual  or 
potential,  which  had  vested  in  it  by  virtue  of  the  prerogative ; 
in  other  words,  they  are  a  grant,  and  they  fall  directly  within 
the  prohibition  so  anxiously  inserted  in  the  various  statutes 
passed  since  the  revolution,  for  the  protection  of  the  royal  prop- 
erty and  revenues.  The  47  G.  Ill,  c  24,  expressly  provides,  that 
in  all  cases  in  which  his  Majesty  shall  become  entitled  to  any  lands 
by  reason  of  the  same  having  been  "purchased  by  or  for  the 
use  or  in  trust  for  any  alien,"  (words  which  exactly  apply  to  tlus 
case,)  it  shall  be  lawful  for  his  Majesty  to  make  grants  of  such  lands 
to  any  person  who  may  make  discovery  of  the  same.  Nothing  is 
there  said  of  the  king's  title  having  been  found  by  office ;  and  it 
cannot  be  supposed  that  if  the  king  had  otherwise  and  of  common 
right  the  power,  without  limit  or  restriction,  to  grant  the  lands 
which,  in  consequence  of  having  been  purchased  by  or  in  trust 
for  .aliens,  had  become  vested  in  him  by  virtue  of  the  preroga- 
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tive,  the  law  officers  of  the  crown  of  that  day  would  have  re- 
quired, or  the  legislature  would  have  passed,  any  enabling  statute 
for  this  special  purpose. 

Upon  these  grounds  it  is  submitted  that  his  Majesty  had  not 
the  power  to  grant  letters  of  denization  in  this  extensive  form ; 
and  that  so  far,  therefore,  as  they  purport  to  operate  re- 
[*405]  trospectively,  *or  to  confirm  prior  purchases,  they  must 
be  void.  But  even  assuming  that  hi«i  Majesty  possessed 
the  power,  is  the  language  of  the  clause  sufficiently  stringent  and 
comprehensive  to  have  the  operation  which  is  claimed  for  it  7 
By  the  1  H.  IV,  c.  6,  it  is  enacted,  that  all  petitions  for  grants 
by  letters  patent,  as  well  as  the  letters  patent  themselves,  shall 
make  express  mention  of  the  true  value  of  the  things  to  be 
granted,  otherwise  the  letters  patent  shall  be  wholly  void.  With 
respect  to  a  grant  by  which  the  crown  conveys  any  interest  to  a 
subject,  the  utmost  strictness  of  construction  is  always  to  be  ob- 
served. In  Comyn's  Digest,(a)  it  is  laid  down  that  general  words 
in  the  king's  grant  never  extend  to  a  grant  of  things  which  be- 
long to  the  king  by  virtue  of  his  prerogative ;  for  such  ought  to 
be  expressly  mentioned.  Here  the  language  of  the  clause  is 
quite  general  and  vague,  describing  no  parcels  or  particular  lands 
as  having  been  previously  acquired,  or  as  being  comprised  in  the 
grant.  Besides,  the  lands  in  question  do  not  fall  within  the 
words  of  the  retrospective  clause,  which  is  confined  in  terms  to 
lands  that  had  been  conveyed  to  the  alien,  whereas  these  had  not 
been  conveyed  to  the  alien,  but  to  trustees  for  him. 

The  Attorney- General  was  proceeding  to  argue  upon  the  second 
point,  that  the  heir  at  law  of  the  testator,  being  himself  an  alien, 
could  not  be  entitled  to  the  real  estate  or  its  produce,  when  his 
Honor  observed  that  he  had  already  decided  that  the  heir  per- 
sonally could  have  no  claim,  although  he  was  disposed  to  think 
that  to  the  extent  of  the  charge  for  payment  of  debts  and  legacies 
the  devise  might  be  good. 

[*406]  *The  Attorney- General: — ^The  authorities  are  clear 
that  on  the  death  of  an  alien  his  lands  vest  in  the  crown 
without  office ;  and  if  as  to  the  previously  acquired  lands  this 
testator's  condition  was  not  improved  by  denization,  his  will 
could  not  ajffect  them  even  for  the  benefit  of  his  creditors. 
Where  the  purchase  and  conveyance  are  made  directly  from  the 
executors  the  purchaser  claims  as  devisee,  and  the  title  of  the 
crown  is  excluded ;  but  here  the  executors  having  only  a  power 
and  not  an  estate,  the  title  of  a  purchaser  would  not  be  under 
the  will,  but  through  the  heir  of  the  devisor,  and  that  heir  being 

(a)  Tit  Grant,  (Q.  7.) 
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aai  alien,  the  estate  upon  the  testator's  death  would,  by  a  para- 
mount title,  iizmiediatelj  vest  in  the  crown. 

Mr.  Beamesy  in  reply  to  the  last  point  taken  on  behalf  of  the 
crown,  referred  to  IscAel  Ooodcheap^s  caseAa)  where  it  was  held, 
tbat  if  a  man  desires  that  his  executors  shall  sell  his  lands,  and 
nfterwards  dies  without  heirs,  so  that  his  lands  escheat  to  the 
king,  the  autiioritj  given  to  the  executors  shall  bind  the  land 
into  whose  hands  soever  it  cornea.  That  case,  which  was  cited 
and  approved  by  C.  J.  Bridgman  in  Bale  v.  Amherstj{b)  and  re- 
lied upon  in  Cholmley^s  c(Me,(c)  was  an  express  authority  in  point. 
The  power  of  gale  given  to  the  executors  by  a  will,  which  took 
effect  before  office  found,  devested  the  imperfect  title  of  the 
crown,  and  overrode  and  prevented  the  escheat ;  First  Institute  ;(d) 
Nichols  V.  NvdvoU  ;{e)  Comyn's  Digest.(^) 

The  Master  op  the  Rolls  : — The  first  question  in  this  cause 
is,  whether  the  testator,  bv  the  letters  of  denization  re- 
ferred to,  had  ^acquired  tne  power  of  devising  the  free-  [*407] 
hold  and  leaaehola  premises  previously  purchased  by 
hiuL  By  the  express  words  of  those  letters,  he  was  not  only 
authorized  to  acquire  lands  by  future  purchase,  but  to  retain  and 
enjoy  all  lands  which  he  had  before  purchased. 

It  is  ai^ed  that,  notwithstanding  these  express  words,  the 
right  to  retain  and  enjoy  previously  acquired  lands  was  not  con- 
ferred uJ)on  him  ;  but  no  authority  is  cited  to  that  effect.  That 
the  crown  had  at  common  law  a  right  to  confer  that  privilege 
admits  of  no  doubt ;  the  practice  of  the  crown  to  insert  such  a 
clause  in  letters  of  denization,  appears  by  the  case(A)  in  Golds- 
borough  and  Leonard,  to  have  prevailed  as  early  as  the  twentieth 
year  of  the  reign  of  Elizabeth,  and  the  opinion  of  the  judges  at 
that  time  clearly  was,  that  the  title  of  the  denizen  to  previously 
acquired  lands  was  thereby  fully  confirmed.  If  the  crown  does 
not  now  retain  the  right  to  confer  that  privilege,  it  must  have 
been  restrained  by  some  subseauent  statute,  and  no  restraining 
statutes  are  referred  to,  except  tnose  which  limit  the  right  of  the 
crown  as  to  the  granting  of  lands.  The  privilege  of  the  denizen 
to  retain  and  enjoy  lands  which  he  had  previously  acquired,  is 
not  to  be  considered  as  a  grant  of  lands  from  the  crown.  The 
crown,  indeed,  had  an  inchoate  title  by  which  it  might  have  ac- 
quired those  lands,  but,  at  the  date  of  the  letters  of  denization,  it 
had  not  the  lands  to  grant ;  and  to  give  a  construction  to  the 
statutes  referred  to  which  would  reach  this  case,  appears  to  me 


(a)  Mentioned  1  Leon.  280.  (d)  Co.  Litt  241  a. 

A)  Sir  T.  Raym.  83.  (e)  Plowd.  477. 

(e)  2  Rep^  p.  53.  (g)  Tit  Prerogatives,  89  (D.) 

(A)  Anon.,  Oolda.  S,  pi  4 ;  1  Leon.  47,  pL  61 ;  4  Leon.  82,  pi.  175. 
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to  be  opposed  to  the  principles  applicable  to  the  expounding  of 

all  statutes  which  concern  the  crown. 
[*4:08]        *Upon  the  best  consideration,  therefore,  I  am  able  to 
give  this  case,  I  am  of  opinion  that  this  testator  had 
power  to  devise  the  freehold  and  leasehold  lands  in  question. 

The  effect  of  the  testator's  will  is  to  create  a  mixea  fund,  con- 
sisting of  the  produce  of  his  real  and  personal  estate,  which  he 
directs  to  be  sold  and  converted  into  monej  by  his  executors ; 
and,  subject  to  his  debts  and  legacies,  he  gives  such  produce  to 
his  surviving  brother  and  sister,  who,  at  the  time  of  nis  death, 
were  aliens  resident  in  a  foreign  country.  The  freehold  and 
leasehold  premis^  retained  their  proper  quality  at  his  death,  and 
passed  by  nis  will  not  as  money,  but  as  freehold  and  leasehold 
estate,  and  no  interest  in  them  can  vest  in  his  brother  and  sister, 
who  were  aliens. 

To  the  general  personal  estate  they  were  entitled  under  the 
will,  and  the  rule  now  to  be  applied  is  the  same  as  prevails  in 
case  of  charities.  The  freehold  and  leasehold  estate,  and  the 
eeneral  personal  estate,  must  severally  bear  a  proportion  of  the 
debts  and  legacies  according  to  their  respective  values,  and  it 
must  be  referred  to  the  Master  to  ascertain  such  values ;  and 
after  the  payment  of  that  proportion  ol  the  debts  and  legacies 
which  will  be  chargeable  on  the  general  personal  estate,  the  re- 
sidue of  that  personal  estate  will  belong  to  the  sister  in  her  owu 
right,  and  as  administratrix  of  her  deceased  brother ;  and  the 
residue  of  the  general  estate  arising  out  of  the  testator's  inter- 
est in  lands,  after  discharging  in  like  manner  its  proportion  of  the 

burden,  wiU  belong  to  the  crown.  , 

[*409]  ^Another  point  was  made  with  respect  to  two  lega- 
cies claimed  imder  the  testator's  will  by  Mary  Ann 
Myers  and  Anna  Jewitt.  Mrs.  Fourdrin,  by  her  will  already 
mentioned,  among  other  legacies,  had  given  to  her  daughter  in 
law,  Mary  Ann  Myers,  100^.,  "to  be  paid  to  her  for  her  sole  use, 
upon  her  separate  receipt,  and  independent  of  her  husband;" 
and  to  her  sister's  daughter,  Anna  Jewitt,  she  gave  lOOt ;  and 
by  a  clause  at  the  end  of  the  will,  she  left  it  entirely  at  her  bus- 
band's  discretion,  either  to  pay  her  legacies  during  his  lifetime, 
or  to  direct  them  to  be  paid  by  his  executors  after  his  decease. 
Francis  Fourdrin,  the  husband,  who  was  her  residuary  legatee, 
continued,  after  her  death,  in  possession  and  enjoyment  of  all  the 
propertv  which  his  wife  had  bequeathed  to  him,  but  did. not  pay 
any  of  her  pecuniary  legacies.  By  his  will,  made  after  his  wife  s 
decease,  he  directed  his  executors  to  pay,  among  other  legacies, 
to  Anna  Jewitt,  daughter  of  his  late  wife's  sister,  500/.,  and  to 
Mary  Ann  Myers,  lOOZ. ;  and  a  question  now  arose,  whether 
these  bequests  were  a  satisfaction  of  the  sums  respectively  be- 
queathed to  Anna  Jewitt  and  Mary  Ann  Myers  oy  his  wife's 
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will,  or  whether  they  were  given  in  addition  to  those  smns. 
Mary  Auti  Myers,  at  the  time  of  the  testator's  death,  continued 
nnder  coverture. 

Mr.  Beames,  for  the  plaintiff^  insisted  that  the  legacies  given  by 
the  husband's  will  were  a  satisfaction  of  those  to  which  the  lega- 
tees were  entitled  under  the  will  of  the  wife. 

Mr.  LovcU  for  the  legatees. 

*The  Master  of  the  Rolls  said,  that  this  was  a  ques-  [*410] 
tion  not  of  satis&ction,  but  performance.  The  Imsband, 
by  the  condition  on  which  he  took  the  general  residuary  prop- 
erty ctf  his  wife,  was  bound  either  to  pay  these  pecuniary  lega- 
cies in  his  lifetime,  or  to  provide  for  their  payment  after  his 
death.  He  was  clearly  of  opinion,  that,  by  the  bequest  of  500/. 
to  Anna  Jewitt,  the  testator  had  performed  his  obligation,  so  far 
as  her  legacy  was  concerned*  The  question  upon  the  other  leg- 
acy was  more  nice,  as  the  two  legacies  were  of  different  charac- 
ters ;  Ihe  one  being  given  to  the  lady  generally,  and  the  other  to 
her  sole  and  separate  use ;  and  it  woiud  be  satisfactory  to  have 
it  fiirther  argued. 

May  IsL — ^The  question  was  again  argued  by  Mr.  LovcU^  on 
behalf  of  Mary  Ann  Myers ;  and  the  following  authorities  were 
referred  to;  ^aJatidyy.  Wid7norey{a)  Lee  v.  D^Aranda,{b)  Oari- 
shore  V.  ChaUe^{c)  Ooldsmid  v.  Oolds7nidj{d)  Wathen  v.  Smith^{e) 
Adams  v.  Lavejfder.{g) 

The  Master  of  the  Rolls  : — This  is  a  legacy  of  a  different 
quality  from  the  legacy  given  to  Mrs.  Myers  by  the  will  of  the 
wife.  I  cannot  annex  to  the  latter  a  limitation  different  from 
that  which  the  testatrix  has  herself  annexed  to  it ;  and  I  think, 
therefore,  that  Mrs.  Myers  is  entitled  to  both.  Let  it  be  declared, 
that  the  legacy  of  600L  is  a  performance  of  the  obligation  on  the 
testator,  to  satisfy  the  legacy  of  lOOZ.  given  to  Anna  Jewitt ;  and 
that  with  respect  to  all  the  other  legacies,  they  remain  a  charge 
upon  the  testator's  estate. 


i: 


a)  1  P.  Wms.  32i.  (d)  1  Swan.  211. 

%)  1  Ves.  sen.  1.  (e)  4  Mad.  325. 

(c)  10  Yea  1.  {g)  1  Mad.  &  Y-  4L 
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Boixa— 1834;  3d  and  5th  June. 

A  bequest  to  trustees  of  the  testator's  residuaiy  estate,  with  a  direction  to  apply  sa 
much  of  the  interest,  dividends  and  profits  as  may  be  necessary  for  the  mainte- 
nance and  education  of  the  children  of  the  testator^  danghter  tmtil  they  ahould  re- 
spectively attain  the  age  of  twenty-four,  and  then  to  divide  the  principal  equally 
between  them,  with  a  gift  over  in  case  any  of  them  should  die  under  twenty-four 
without  leaving  issue,  is  not  void  as  too  remote,  but  gives  a  present  vested  inter- 
est, with  an  executory  bequest  over  in  case  of  death  under  twenty-four  without 
leaving  issue. 

The  residuary  clause  in  the  will  of  Samuel  Meymott  gave  and 
bequeathed  all  tbe  rest,  residue  and  remainder  of  his  estate  and 
efifects  to  trustees,  upon  trust  to  convert  the  same  into  money,  and 
afker  investing  such  money  in  the  government  funds,  or  on  good 
security,  then  upon  trust  to  receive  the  rent,  interest,  dividends 
and  proceeds  thereof,  as  the  same  should  become  due  and  paya- 
ble, and  thereout  pay  unto  his  daughter^  Elizabeth  Sarah  Bland, 
the  wife  of  William  Bland,  for  her  life^  a  clear  annuity  of  300/., 
by  equal  half-yearly  payments,  to  her  sole  and  separate  use. 
Tme  testator  then  proceeded  in  these  words :  "  And  jQrom  and 
after  the  decease  of  my  said  daughter,  upon  trust  to  receive  the 
said  rent,  interest,  dividends  and  proceeds  of  all  my  estate  and 
effects,  and  to  pay,  apply  and  dispose  of  the  same,  or  a  sufficient 
part  thereof,  ror  and  towards  the  maintenance,  education  and 
Dringing  up  of  all  and  every  the  child  or  children  of  my  said 
daughter,  until  they  shall  severally  and  respectivelv  attain  their 
ages  of  twenty-four  years  \  and  when,  and  as  they  snail  severally 
and  respectively  attain  that  age,  then  upon  trust,  to  pay,  assign,  • 
transfer  and  convey  all  the  said  residue  of  my  ellate  and  effect^ 
with  the  interest,  dividends  and  proceeds  thereof,  as  shall  not 
have  been  applied  for  and  towards  their  maintenance,  education 
and  bringing  up^  equally  unto  and  amongst  all  her  said  children, 
when,  and  as  they  shall  severally  and  respectively  attain  their 
said  age  of  twenty-four  years ;  and  in  case  any  or  either  of  her 
said  children  shall  happen  to  die  before  having  attained 
[*412]  that  age,  and  without  leaving  lawful  issue  of  *his  or  her 
.body,  then  in  trust  to  pay,  assign,  transfer  and  convey 
all  the  said  residue  of  my  estate  and  effects  unto  such  of  her  said 
children  as  shall  live  to  attain  his,  her,  or  their  respective  ages  of 
twenty-four  years,  share  and  share  alike,  if  more  than  one,  and 
if  but  one,  then  the  whole  to  that  one  child ;  and  my  will  is,  that 
the  part  or  share  of  such  of  them  as  shall  be  a  daughter  or  daugh- 
ters, shall  not  be  subject  to  the  debts,  control,  or  engagements  of 
any  husband  or  husbands  she  or  thev  may  marry.  But  in  case 
all  and  every  of  her  said  children  shall  happen  to  die  under  that 
age  and  without  leaving  lawful  issue,  as  aforesaid,  then  upon 
trust  to  pay  the  interest,  dividends  and  annual  produce  thereof 
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unto  my  said  son  in  law,  William  Bland,  if  he  shall  be  then  liv- 
ing, for  and  during  the  term  of  his  naitural  life ;  and  &om  and 
after  his  decease,  iq  truist  to  pay,  assi^,  transfer  and  convey  all 
the  said  residue  of  my  said  estate  and  effects,  unto  such  person 
or  persons  as  may  be  entitled  thereto  as  my  next  of  kin." 

The  testator  died  shortly  after  the  execution  of  his  will,  and 
left  his  daughter,  Elizabeth  Sarah  Bland,  the  wife  of  William 
Bland,  his  only  next  of  kin. 

The  bill  was  filed  by  Mr.  and  Mrs.  Bland  against  the  trustees 
and  executors  of  the  will,  and  against  their  infant  children ;  and 
the  material  question  in  the  cause  was,  whether  the  interests 
limited  to  the  children  of  the  testator's  daughter,  Mrs.  Bland,  did 
not  fail  as  being  too  remote,  in  which  case  sutti  interests,  being. 
undi^)Osed  o£,  would  vest  in  her  as  the  testator's  next  of  kin. 

Mr.  Pemberton  and  Mr.  OvrdhsUme^  sen.,  for  •  the  plaintiffi : — 
Upon  the  first  part  of  the  will,  the  bequest  would  clearly  be  con- 
tingent ;  and  the  only  doubt  arises  upon  the  subsequent 
*part  of  it,  by  which  it  is  provided,  that  in  case  any  of  [*413] 
ine  daughter  s  children  shall  happen  to  die  before  they 
attain  twenty-four,  and  without  leaving  lawful  issue,  the  trustees 
shall  hold  the  residuary  estate  in  trust  to  transfer  and  convey  it 
unto  such  of  the  chfldren  as  shall  live  to  that  age ;  but  in  case 
all  the  children  shall  die  under  that  age,  and  without  leaving 
lawful  issue,  then  upon  trust  for  the  testator's  son  in  law,  for  life, 
&c.  These  provisions  seem  to  furnish  an  inference,  that  the  chil- 
dren who  left  issue  were  to  take  vested  interests  at  all  events, 
whether  they  attained  the  prescribed  age  or  notw  Besides,  the 
ulterior  bequest,  in  trust  to  pay,  assign  and  convey  the  testator's 
residuary  estate  unto  such  of  tne  children  as  should  live  to  attain 
twenty-K)ur,  being  in  point  of  form  a  limitation  to  take  effect 
only  in  ease  some  of  the  six  children  should  happen  to  die  under 
that  age,  and  without  leaving  issue,  appears  inconsistent  with 
the  notion  that  the  prior  gift  was  to  vest  in  those  only  who 
should  live  to  twenty-four ;  for  if  the  children  were,  in  no  event, 
to  take  vested  interests  until  they  reached  twenty-four,  of  course 
there  would  be  nothing  to  give  over.  According  to  the  general 
rule,  which  was  fully  considered  in  Leake  v.  Scbinaon^a)  and 
has  been  repeatedly  recognized  and  acted  upon  in  the  recent 
cases,  the  legacies,  if  contmgent^  would  be  unauestionably  ^oid 
on  the  ground  of  remoteness.  In  Leake  v.  Ii(mnson,{a)  the  be- 
quest over  in  ease  of  death  without  issue,  did  not  occur,  but  in 
other  respects,  that  case  resembled  the  present.  In  Farmer  v. 
FrwncM)  where  the  question  was,  whether  the  interests  taken 
by  the  children  were  vested,  or  whether  they  were  contingent  on 

r 

(a)  2  Ker.  363.  (b)  2  Bing.  151 ;  12  Sim.  t  BtXL  M6. 
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their  attaining  twenty-four,  it  was  held  that  the  first 
[*414]    part  of  the  beqiiest  amounted  to  an  immediate  *gift,  and 

that  the  subsequent  expression,  "  to  be  divided  at  twen- 
ty-four," did  not  suspend  the  vesting.  In  BuU  v.  Pn{chardj{a) 
where  the  same  limitation  over  as  is  found  here,  occurred,  viz^ 
in  case  all  the  children  should  die  under  twenty-three,  without 
leaving  issue,  Lord  GiSford  decided  that  the  vesting  was  to  de- 
pend on  the  children  attaining  the  specified  age,  but  the  implica* 
tion  arising  from  the  peculiar  form  of  the  limitation  over  was  not 
pressed  in  the  argument,  or 'noticed  in  the  judgment,  which  ap- 
parently proceeded  upon  Leake  v.  Bobtnson.  In  Vawdri/  v. 
Geddesm  and  Judd  v.  Judd,{c)  there  was  no  limitation  over  upon 
the  deatn  of  the  prior  takers  without  issue. 

The  question  then  comes  to  be  whether  the  circumstance  of 
the  gift  over  to  the  children  who  attain  twenty-four,  coupled 
with  the  qualification  annexed  to  it,  that  the  others  who  die 
imder  that  age  shall  leave  no  issue,  does  not  by  implication  give 
a  vested  interest  to  all  the  children,  liable  to  be  devested  on  the 
happening  of  the  specified  event,  and  so  prevent  the  limitation 
to  them  from  being  too  remote.  It  is  impossible  to  deny  that 
the  argument  founded  on  the  bequest  to  the  children  who  attain 
twenty-four,  being  in  its  form  a  gift  over,  is  strengthened  by  the 
condition  superadded,  that  those  who  die  under  that  age  shall 
leave  no  issue,  inasmuch  as  it  suggests  a  reason  why  the  testator 
should  have  contemplated  its  vesting  in  some  of  the  children  and 
not  in  othera  But  that  is  only  a  circumstance  to  have  its  weight 
in  collecting  the  intention  of  the  testator,  and  probably  will  not 
be  thought  sufficient  to  countervail  and  overrule  the  clear  and 

express  language  in  which  the  testator  in  the  earKer  part 
[*415]     of  the  will  directs  the  ^trustees  to  convey  and  assign 

the  residue  of  his  estate  to  such  of  his  daughter's  chil- 
dren as  shall  attain  the  age  of  twenty-four,  when  and  as  they  diaU 
respectively  attain  that  age ;  language  which  necessarily  imports 
a  continuing  contingency. 

Mr.  Bickersteth  and  Mr.  Teed^  for  the  executors. 

•  Mr.  Wailes^  for  the  children  of  Mrs.  Bland : — ^The  circumstan- 
ces^ referred  to  by  Mr.  Pemherton^  strongly  favor  the  opinion  that 
the  testator  intended  his  daughter's  children  to  take  vested  inter- 
ests from  the  first,  liable  to  be  devested  in  the  event  of  their  dy- 
ing under  twenty-four,  and  without  leaving  lawful  issue.  That 
certainly  was  a  natural,  as  well  as  a  probable  purpose,  and  it 
would  be  entirely  defeated  by  holding  that  the  interests  given  to 

(a)  1  Ruas.  213.  (c^  3  Sim.  025. 

{p)  1  Btiss.  ft  Mylne,  203. 
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the  children  Tf  ere  contingent,  in  which  case  they  would  &il  on 
the  ground  of  remoteness,  and  the  residuary  estate,  being  then 
"ondisposed  of,  would  devolve  on  the  testator's  daughter.  The 
question  is  one  purely  of  intention,  and  nothing  can  be  a  stronger  . 
indication  of  the  testator's  intention  than  the  direction  that  the 
gift  over,  contained  in  the  second  clause,  to  the  children  who  at- 
tained twenty-four,  should  take  place  in  the  event  of  the  others 
who  died  under  that  age  leaving  no  issue.  If  those  others  died 
leaving  issue,  the  necessary  inference  is,  Aat  such  issue  were  to 
be  considered  as  having  taken  vested  interests.  Can  it  be  sup- 
posed that  the  testator  intended  that  if  any  of  the  children  died 
under  twenty-four  and  left  issue,  the  issue  should  be  wholly  un- 
provided for  ?  Doe  v.  OundalL{a)  It  is  ftirther  to  be  observed, 
that  the  whole  of  the  interest  might  be  applied,  till  the  children 
reached  the  prescribed  age,  towards  their  education  and 
maintenance;  a  very  material  ^circumstance  in  a  aues-  [*416] 
tion  of  vesting.  None  of  the  cases  cited,  with  perhap 
the  exception  of  BuU  v.  Pritchard,  in  which  the  point  was  not 
taken,  come  up  to  the  one  now  before  the  court.  In  LeaJce  v. 
jRobinson,  there  were  expressions  which  clearly  indicated  thati^ 
the  testator  looked  to  a  future  period  as  the  time  when  the  inter- 
ests should  vest,  and  that  in  the  meantime  they  were  to  remain 
in  contingency.  In  that  case,  however.  Sir  w .  Grant  says,  that 
if  there  were  an  antecedent  gift,  a  direction  to  pay  upon  the  at- 
tainment of  twenty-five,  would  certainly  not  postpone  the  vest» 
ing,  and  the  question  is,  whether  there  is  not  by  implication  such 
antecedent  gift  to  the  children  here.  Sir  W.  Grant  afterwards 
observes,  in  commenting  on  the  circumstances  of  Leake  v.  Robin- 
son^ "  Here  interest  is  not  given  to  children  dying  before  twenty 
five ;  children  attaining  twenty-five  are  to  take  the  whole.  There 
is  not  even  a  provision  for  the  case  of  a  child  dying  under  twen- 
ty-five leaving  issue ;  aU  is  to  go  to  those  who  do  attain  twenty- 
nve.  How  is  it  possible,  therefore,  that  a  child  can  be  said  to 
have  a  vested  interest  before  twenty-five,  when  it  has  neither  a 
right  of  enjoyment,  a  capacity  of  transmission,  or  a  ground  of 
claim  until  after  it  shall  have  attained  that  age  ?  "  These  obser- 
vations, contrasted  with  the  circumstances  of  the  present  case, 
have  a  direct  bearing  on  the  question  before  the  court,  ana 
strongly  support  the  argument  that  the  children  took  a  vested 
interest  in  tneir  shares,  liable  to  be  devested  in  the  event  of  death 
imder  twenty-four,  without  leaving  issue,  and  that  construction 
reconciles  every  part  of  the  will. 

The  Master  of  the  Rolls: — ^Whether  in  a  gift  of  this 
nature  the  time  of  vesting  is  postponed,  or  only  the  time  of 

(a)  9  Eaflt,  400. 
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[M17]  payment,  depends  altogether  *apoii  the  whple  context 
of  the  will,  tf  the  gift  over  is  simply  upon  liie  death, 
tmder  twenty-four,  then  the  gift  could  not  vest  before  that  age. 
In  this  case,  the  gift  over  is  not  simply  upon  the  death  under 
twenty-four,  but  upon  the  death  under  twenty-four  without  leav- 
ing issue.  If  upon  a  death  under  twenty-four,  at  whatever  age 
issue  was  left,  then  the  gift  over  is  not  to  taJre  place.  It  is  in 
effect,  therefore,  a  vested  interest  with  an  executory  devise  over. 
ii^  case  of  death  under  twenty-four,  without  leaving  issue.  All 
the  cases  upon  the  subject,  except  the  one  before  Lord  Gifford,(a) 
are  reconciteable  with  this  distinction. 

(a)  ByU  T.  Priichardt  1  Rusb.  213. 
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A  testator,  haying  deyised  hia  estates  in  a  particular  ivay,  directed  that  a  different 
disposition  of  them  should  take  place  in  case  certain  contingent  property  and  effects 
in  expectancy  should  ML  in  and  become  vested  interests  to  his  children.  ^The  chil- 
dren being  entitled  to  no  contingent  mterests  at  the  date  of  the  will,  the*  court  re- 
Aised  to  admit  evidence  offered  for  Che  purpose  of  showing  that  the  testaunr  referred 
to  expectations  flx)m  particular  individuals,  which  had  been  afterwards  realized,  as 
being  in  effect  to  add  to  the  will,  and  not  to  explain  it 

Isaac  Kino,  by  his  will  bearing  date  the  24th  of  August, 
1827,  which  was  duly  executed  and  attested  so  as  to  pass  real 
estate,  devised  all  his  property  of  what  nature  soever  to  trustees, 
their  heirs  and  executors,  for  the  use  of  his  wife  for  life,  for  the 
maintenance  and  support  of  herself  and  of  such  of  his  children 
as  should  be  living  with  him  at  the  time  of  his  decease,  aad  after 
the  death  of  his  wife  for  the  use  of  all  his  children  eaually,  as 
tenants  in  common  in  fee.  The  testator  also  empowerea  his  trus- 
tees at  any  time  during  the  life  of  his  wife  to  sell  his 
[*418]  real  estate,  and  to  hold  the  *produce  thereof  upon  the 
same  trusts.  The  will  then  contained  the  following 
proviso : — "  Provided  always,  and  my  will  and  meaning  ftirther 
IS,  that  in  case  certain  contingent  property  and  effects  in  expect- 
ancy shall  fell  in  and  become  vested  interests  to  my  children 
dunng  the  life  of  my  said  dear  wife,  and  my  said  trustees  or  trus- 
tee shall  not  have  exercised  the  power  of  sale  hereinbefore  given 
to  them,  then  I  do  hereby  request,  authorize  and  empower  mv 
said  dear  wife,  with  all  convenient  speed,  thereafter,  by  sucn 
good  and  sufficient  assurances  as  counsel  in  the  law  shall  advise, 
to  convey,  limit,  settle  and  assure  all  that  my  messuage  or  tene- 
ment ana  mill,  called  Pau  Mill,  with,  the  rights,  members,  ap- 
pendages and  appurtenances  thereto  belonging,  situate  in  the 
parish  of  Chipping  Wycombe,  in  the  said  county  of  Bucking- 
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ham ;  ancJ  also  all  fliat  mv  messuage  or  tenement,  and  farm-house, 
lands,  hereditaments  and  premises,  situate  in  the  parish  of  Din- 
ton,  in  the  said  county  of  jBucldngham,  part  of  the  hereditaments 
hereinbefore  devised  or  intended  so  to  lis,  to  the  use  of  my  eldest 
son,  Isaac  King,  and  his  assigns,  for  and  during  the  tenn  of  his 
natural  life,  without  impeachment  of  waste."  The  will  then  pro- 
ceeded to  limit  certain  remainders  over,  after  the  death  of  the 
eldest  son. 

Afterwards,  and  in  the  lifetime  of  the  testator,  John  Eweff,  a 
relation  of  the  testator's  wife,  from  whom  the  testator  entertained 
great  expectations  of  benefit  to  his  famUy,  died,  having  by  his 
will  given  the  residue  of  his  personal  estate  and  effects,  upon 
trust,  to  Mary  Shrimpton,  for  life,  with  remainder  to  the  testa- 
tor's wife,  for  life,  and  after  her  death  the  capital  to  be  divided 
among  all  her  children  by  the  testator.  Shortly  after  this  event 
the  testator  made  a  codicil  to  his  Will,  bearing  date  the  8th  day 
of  May,  1828,  which  was  signed  by  him,  but  was  not  in 
*any  manner  attested,  and  was  in  the  following  words :  [*419] 
"  As  part  of  the  expectations  mentioned  in  my  wUl 
have  been  realized,  after  his  mother's  decease  I  should  wish  that 
my  eldest  son  should  have  none  of  the  personal  estate,  but  th© 
null  and  farm  at  Dinton,  strictly  entailed,  the  profits  not  to  be 
received  by  him  till  the  mortgage  has  been  paid  off." 

In  the  year  1882,  afl«r  the  death  of  the  testator,  Mary  Shrinrp- 
ton,  who  was  also  related  to  Mrs.  King,  and  from  whom  the 
family  had  considerable  expectations,  died,  in  the  lifetime  of  the 
testator's  widow,  and  before  the  testator's  estates  were  sold  by 
the  trustees ;  and  by  her  will  certain  other  benefits  were. given 
to  Mrs.  King,  the  widow. 

The  bill  was  filed  by  the  testator^s  eldest  son,  who,  in  the 
events  which  had  happened,  claimed  to  be  entitled  to  a  life  estate 
in  the  messuage  called  Pau  Mill,  and  in  the  farm  and  lands  at 
Dinton,  by  virtue  of  the  proviso  contained  in  the  wDl  and  here- 
inbefore stated.  The  defendants  were  the  trustees  under  the  will, 
and  the  widow  and  younger  child3:en  of  the  testator. 

The  questions  in  the  cause  were,  whether  that  proviso,  taken 
by  itself,  was  void  for  uncertaintjr ;  and  whether  parol  evidence 
was  admissible  in  order  to  explain  it  and  to  show  what  the  tes- 
tator meant  by  the  words  "  in  case  certain  contingent  property 
and  effects  in  expectancy  shall  fall  in  and  become  vested  inter- 
ests to  my  children  during  the  life  of  my  said  wife."  Another 
question  was,  whether  the  unattested  codicil  of  May,  1828,  might 
not  operate  so  far  as  to  exclude  the  eldest  son  from  any  share  of 
the  personal  estate,  although  it  could  not  amount  to  an  effectual 
devise  of  the  real  estate. 

*It  was  admitted  that  the  children  of  the  testator  [*420] 
were  not  entitled  to  any  contingent  interests  properly 
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SO  called;  and  the  evidence  tendered  was  adduced  for  the  pnr- 

Eose  of  proving  that  the  testator  entertained  expjectations  of 
ounty  to  his  children  from  Mr.  Ewer  and  Mrs.  Shrimpton,  and 
that  the  proviso  in  the  will  referred  to  those  expectations. 
• 
The  Master  of  the  Rolls,  on  the  case  heing  opened,  stated 
his  opinion,  that  it  would  be  impossible  upon  the  codicil  to  hold 
the  eldest  son  to  be  excluded  from  his  share  in  the  personal  es- 
tale,  except  on  condition  of  his  taking  the  real  estate  therein 
mentioned;  and  further,  that,  as  the  codicil  had  not  been  duly 
executed,  it  could  not  be  read,  unless  it  were  admissible  as  a  de- 
claration of  th«  testator's  intention,  and  used  as  evidence  to  prove 
or  explain  tiie  proviso  in  the  will. 

Mr.  Pemherton  and  Mr.  ChandlesSj  for  the  j)laintiff: — Such 
being  the  opinion  of  the  jeourt,  the  only  question  is,  whether 
parol  evidence,  including  this  unattested  codici],  may  not  be  ad- 
mitted to  explain  and  ascertain  the  testator's  meaning.  Observe 
for  what  purpose  and  under  what  circumstances  the  evidence  is 
offered.  The  testator  directs  that  in  a  specified  event,  which  he 
describes  in  general  terms  as  the  falling  m  and  vesting  of  certain 
contingent  property  and  effects  in  expectancy  during  the  life  of 
his  wife,  a  particular  disposition  of  his  estate  shall  take  place, 
differing  from  that  which  he  had  otherwise  contemplated;  and 
the  inquiry  is,  what  are  the  contingent  property  and  effects  in  ex- 
pectancy, the  falling  in  and  vesting  of  which  are  here  referred  to 
as  the  ground  of  the  altered  disposition  ?  The  testator  has  ex- 
pressed his  meaning ;  but  he  has  done  so  carelessly  and  imper- 
fectly ;  and  the  evidence  is  tendered  for  the  purpose  of 
[*421]  supplying  the  defect,  and  giving  *certainty  to  tnat  which, 
on  the  face  of  the  instrument,  is  ambiguous  and  obscure. 
The  evidence  is  not  tendered  to  add  to  or  alter  his  will,  nor  to 
show  that  he  intended  to  give  something  which  he  has  not  ex- 
pressed. For  such  a  purpose  certainly  it  could  not  be  received. 
It  is  adduced  simply  for  the  purpose  of  putting  a  definite  con- 
struction upon  language  whicn  in  itself  is  vague  and  equivocal, 
and  therefore,  without  such  aid,  likelj^  to  raise  doubt — ^for  the 
purpose  of  bringing  out  fully  and  preciseljr  what  the  generality 
of  the  expression  has  left  uncertain.  As  m  the  case  of  a  devise 
of  lands  m  the  parish  of  A.,  parol  evidence  is  admitted  to  show 
what  property  the  testator  had  in  the  specified  locality  ;  so  here 
contingent  property  and  expectancies,  however  generally  men- 
tioned, must  have  had  in  the  testator's  mind  a.  definite  meaning  • 
and  all  that  is  now  proposed  is  to  show  by  parol  evidence,  and 
especially  by  the  unattested  codicil,  which  reduces  the  matter  to 
a  certainty,  what  that  meaning  must  have  been.  Suppose  the 
testator  had  said, — Whereas  I  have  expectations  from  the  wills 
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of  my  relations,  now  if  those  expectations  are  fulfilled  within  a 
limited  time  I  direct  so  and  so ;— can  there  be  a  doubt  that  parol 
evidence  might  be  read  to  show  that  his  expectations  had  been 
realized  ?  And  that  is  exactly  the  present  case.  Modern  autho- 
rities have  decided  that  parol  evidence,  though  ift)t  admissible  in 
order  to  give  a  meaning  where  the"  testator  has  expressed  none, 
may  yet  be  received  in  aid  of  the  construction  where  the  mean- 
ing on  the  face  of  the  will  is  equivocal,  and  that,  not  only  bv  as- 
certaining and  identifying  the  subject  of  the  disposition  ana  ftle 
party  to  whom  it  is  given,  but  also  by  showing  the  state  of  the 
testator's  family  and  property  at  the  time  when  the  will  was 
made,  so  as  to  place  the  court  as  nearly  as  may  be  in  the  position 
in  which  the  testator  stood,  and  thus  enabling  it  to  see 
with  his  eyes  and  fully  to  understand  his  *feelings ;  [*422] 
Jeojcock  V.  Falkener  ;{a)  Fonnereau  v.  Poi/ntz;{b)  Smiih 
V.  Lord  Jersey  ;{c)  Doe  dem.  Oxenden  v.  Ghidiester  ;{d)  Uewson  v. 
JSeed  ;{e)  Dmce  v.  Denison  ;{g)  Ueming  v.  WhiUam  ;{h)  Jones  v. 
Morgan  ;{i)  Lowe  v.  Lord  Huntingtower  ;{k)  Pycrofi  v.  Gregory, {f) 
The  cases  are  all  collected  by  Mr.  Roper,(m)  and  the  doctrines  to 
be  deduced  from  them  are  ably  summed  up  in  Mr.  Wigram's 
Treati3e.(n) 

Mr.  Turner  and  Mr.  Fisher  contra: — ^This  evidence  is  said  to  be 
offered  for  the  purpose  of  aiding  the  construction  of  an  ambigu- 
ous expression ;  but  in  fact  it  seeks  to  supply,  not  to  explain,  an 
intention ;  it  is  used  to  give  a  meaning  where  none  nas  been 
imperfectly  expressed;  and  if  it  were  admitted,  the  court  would 
go  a  great  way  to  repeal  the  Statute  of  Frauds  and  the  Statute 
of  Wills  also.  The  vagueness  in  the  description  of  the  contin- 
gent property  and  expectancies,  which  the  testator  had  in  his 
mind,  can  never  be  removed  by  parol  evidence,  because  the  na- 
ture of  the  contingency  and  expectancies  lay  concealed  in  his 
own  breast.  No  after  made  declarations  witn  respect  to  them 
can  be  used  for  the  purpose  of  ascertaining  what  tney  were,  be- 
cause the  will  itself  contains  nothing  definite  to  which  such  decla- 
rations could  be  sa*fely  referred.  The  expectations  might  be 
from  the  result  of  the  testator's  own  successful  specula 
tions — ^from  the  bounty  of  relations  or  friends — ^*of  bene-  [*423] 
fits  to  come  to  him  by  deed  or  by  will — who  shall  say 
from  what  source  or  quarter  they  might  not  be  derived  ?  They 
might  be  totally  different  at  different  periods,  of  one  kind  at  the 


(a)  1  Bro.  C.  C.  295  ;  1  Cox,  3T.  (g)  6  Ves.  385. 

h)  1  Bro.  C.  C.  472.  (h)  2  Sim.  493. 

(c)  2  Brod.  &  Bing.  p.  553.  (i)  Feame's  C.  R  57T. 

(i)  4  Dow.  65,  (k)  4  Ruas.  532,  n. 

(t)  5  Mad.  451.  {l\  4  RussL  526. 

(w)  1  Rop.  on  Leg.  ch.  2,  sees.  lY,  18,  19,  ch.  4,  a.  4,  3d  ed. 

(n)  On  the  Admission  of  extrinsic  Evidence  in  the  Interpretation  of  Wni& 
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date  of  the  will,  of  another  kind  at  the  date  of  tiie  codicil.  To 
permit  the  testator  to  specify  them,  or  rather  to  fix  upon  them 
by  a  parol  declaration,  or  by  a  subsequent  unattested  pai)er, 
would  be  nothing  short  of  allowing  him  to  make  a  parol  addition 
to  his  will.  Hftd  any  contingent  interests  existed  to  which  the 
children  were  actually  entitled,  there  might  have  been  some 
foundation  for  the  argument ;  for  those,  however  uncertain  and 
doubtful  in  enjoyment,  would  still  have  had  a  legal  and  definite 
existence ;  but  mere  expectations  (and  it  is  admitted  that  the  tea* 
tator's  children  had  nothing  more)  are  &r  too  shadowy  and  un- 
substantial to  be  capable  <rf  being  identified  or  reduced  to  cer- 
tainty  b  v  the  assistance  of  parol  evidence.  For  these  reasons  the 
cases  referred  to  have  no  application.  Even  in  an  express  refer- 
ence firom  one  paper  to  another,  the  subject  intended  to  be 
referred  to  must  be  clearly  and  precisely  desmbed^  so  as  to  be 
at  once  identified ;  Molineux  v.  Molmeux,{a)  In  Smart  v.  Pru- 
fean,{b)  an  unattested  paper,  which  was  found  folded  up  in  the 
will,  and  which  gave  a  number  of  legacies  charged  on  the  testa- 
tor's real  estates,  was  not  allowed  to  operate  because  it  was  not 
sufficiently  identified,  or  bv  reference  incorporated  with  the  will. 
It  was  laid  down  bv  Mr.  Justice  Tracey,  that  "  If  a  devise  be  to 
one  of  the  sons  of  J.  S.,  who  hath  several  sons,  the  devise  is 
void,  and  shall  not  be  supplied  by  any  parol  proof;  nor  is  any 
regard  to  be  had  as  to  expressions  before  or  after  making  the 
wUl,  which  possibly  might  be  used  by  the  testator,  on  purpose 

to  control  or  disguise  what  he  was  doing,  or  to  keep  the 
[*424]    family  quiet,  or  for  other  secret  motives  and  *inauce- 

ments."(c)  The  same  doctrine  is  recognized  in  Altham's 
case,{d)  So  also  in  Gastiedon  v.  Tumer^{e)  where  a  doubt  arose 
whether  a  legacy  belonged  to  the  testator's  wife  or  niece,  in  con- 
sequence of  the  equivocal  application  of  the  word  "her,"  Lord 
Hardwicke,  foUowmg  the  principle  laid  down  in  Ch^ney^s  case,(jg) 
refused  to  admit  parol  evidence  to  explain  the  intention,  ana 
upon  the  construction  of  the  words  themselves  decided  in  favor 
of  the  wife.  The  cases  referred  to  on  the  otjier  side  are  all  cases 
of  inaccurate  description,  and  where  the  inaccuracy  left  it  in 
doubt  what  particular  subject  matter  the  testator  meant.  Here 
there  is  not  merely  an  inaccuracy,  but  a  deficiency  of  descri|)- 
tion  on  the  face  of  the  instrument  The  rule  is  that  the  ambi- 
guity must  first  be  raised  by  parol  evidence,  on  the  result  of  in- 
quiry ;  and  then  it  may  be  removed  by  the  like  evidence ;  Doe  v. 
Oxenden  ;{h)  Doe  v.  Lyford,{i)    If  admissible,  it  cannot  be  read 

(a)  Cro.  Jac  144  (e)  3  Atk.  267. 


(h)  6  Ves.  660.  (g)  6  Bep.  68. 

(c)  2  Vem.  624.  Th)  4  Dow.  66. 

{d)  8  Rep.  148.  (t)  4  M.  ft  S.  550. 
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to  contradict  or  control  the  will ;  ZJlrich  v.  LiichJUM;{(i)  Hamv- 
shire  v.  Peirce;{b)  Goodingey.  Goodinge  ,ic)  MounseyY.  Blamire\d) 
A  testator  must  be  taken  to  bave  meant  only  what  he  has  ex- 
pressed ;  PoweU  V.  ifouchetL{e)  The  objection  to  parol  declara- 
tions applies  with  double  force  to  such  as  are  not  contemporane- 
ous, but  were  made  some  time  before  or  after  the  execution  of 
the  will;  Strode  v.  Russell ;{g)  Thomas  v.  Thomas.{h) 

Mr.  Perriberion  in  reply : — ^The  purpose  for  which  the  evidence 
is  offered  has  been  mistaken.  It  is  not  contended  that  the 
plaintiff  is  ^entitled  to  show,  by  parol  declarations,  that  [*425] 
the  testator  meant  by  his  will  something  which  he  has 
not  expressed,  or  somethinff  different  from  what  he  has  ex- 
pressed. The  argument  is,  that  the  court  is  bound  to  look  at  aU 
the  circumstances  under  which  the  will  was  made,  and  ought, 
therefore,  to  be  made  acquainted  with  the  nature  of  his  property, 
whether  actual  or  contingent,  real  or  supposed,  his  prospects  and 
expectations,  his  situation  with  reference  to  his  fainily  and  rela- 
tions, in  order  the  better  to  collect  his  intention  from  the  expres- 
sions he  has  used ;  and  that  for  that  purpose  the  evidence  ten- 
dered is  material.  It  is  necessary  to  look  to  the  objects  he  had 
in  view,  in  order  to  understand  what'those  expressions  meant ; 
and  that  can  only  be  done  after  the  court  is  fully  cognizant  of 
the  circumstances  in  which  he  stood,  and  which  would  naturally 
operate  as  motives  on  his  mind,  in  making  a  final  disposition  of 
his  worldly  affairs.  Upon  that  ground,  and  with  that  purpose, 
the  evidence  is  clearly  admissible  to  assist  the  court  in  coming  to 
a  sound  construction  of  a  meaning  which  is  ambiguously  ex- 

Eressed.    It  may  not  go  a  great  way  to  clear  up  the  ambiguity ; 
ut  valeat  quantum,  and  of  its  value  the  court  will  judge. 

The  Master  of  the  Rolls  : — ^If  at  the  making  of  the  testa- 
tor's wiU  his  children  had  been  entitled  to  any  contingent  inter- 
ests, evidence  would  have  been  plainly  admissible  to  ascertain 
those  interests,  because  the  expression  of  contingency  has  a  defi- 
nite legal  meaning,  and  id  cerium  est  quod  cerium  reddi  potest;  and 
the  evidence  would  have  explained,  but  would  not  have  added 
to  the  will.  To  admit  evidence  to  show  that  the  testator  referred 
to  expectations  from  Mr.  Ewer,  would  not  be  to  explain  the  ex- 
pressions of  his  will,  but  to  add  to  his  will  that  which  he  has  not 
expressed.    The  evidence  offered,  must,  therefore,  be  rejected. 

(a)  2  Atk.  372.  (e)  6  Mad.  316. 

(6)  2  Ves.  aen.  216.  {g)  2  Vera.  621. 

(c)  1  Ves.  Ben.  231.  (A)  6  T.  R.  611. 
(<0  4  RoBB.  384. 
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[*426]  *Hall  V.  HuTCHONS. 

Rolls. — 1833 :  9th  Noyember. 

In  general,  a  release  to  the  principal  debtor  is,  in  equity,  a  release  to  the  surety;  but 
if  the  surety  has,  previously  to  the  release  given  by  the  creditor,  paid  part  of  the 
debt,  and  given  a  security  for  the  remainder,  the  general  rule  will  not  apply,  but 
the  creditor,  notwithstanding  the  release,  will,  in  the  absence  of  evidence  to  the 
contrary,  retain  his  right  against  the  sure^. 

The  bill  was  filed  by  a  simple  contract  creditor  against  the 
defendant,  James  Hutcnons,  as  personal  representative  of  Wil- 
liam Hall,  the  younger.  The  usxial  decree  and  reference  having 
been  made,  and  the  Master  having,  among  other  things,  allowed 
a  claim  maide  on  the  part  of  the  administratrix  of  William  Gur- 
ney,  deceased,  against  the  estate  of  William  Hall,  the  younger, 
to  the  sum  of  268t  155.  and  interest,  an  exception  was  taken  by 
the  defendant  to  that  part  of  the  Master's  report.  The  claim 
was  made  under  the  following  circumstances : 

On  the  16th  of  May,  1823,  William  Hall,  the  elder,  and  Wil- 
liam Hall,  the  son,  executed  to  William  Gumey  a  warrant  of 
attorney  to  confess  judgment  for  the  sum  of  5,000Z.,  and  upon 
that  warrant  of  attorney,  judgment  waa  entered  up,  subject  to  a 
defeasance,  which  recited  that  the  judgment  was  to  secure  the 
payment  of  3,150Z.  and  interest,  due  from  WUliam  Hall,  the  el- 
der to  Gumey.  William  Hall,  the  elder,  had  previoiisly  ac- 
cepted several  bills  of  exchange  by  way  of  security  for  the  debt ; 
and  among  others  a  bill  of  exchange  for  the  sum  of  500Z.,  dated 
the  1st  of  January,  1823,  and  payable  thirty-three  months  after 
date. 

In  September,  1824,  William  Gumey  died  intestate,  and  his 
daughter,  Ann  Barton,  took  out  administration  of  his  estate  and 
effects.  When  the  bill  for  5001.  became  due,  William  Hall,  the 
younger,  ma4e  a  proposal  to  Robert  Barton,  the  solicitor  of  Ann 
Barton,  to  pay  300Z.  in  part  payment,  and  to  give  the 
[*427]  joint  acceptance  of  *himself  and  his  brother,  Charles 
Barton,  for  the  remainder  of  the  principal  and  interest 
at  three  months.  The  bill  given  upon  this  occasion  was  indorsed 
by  Robert  Barton  to  Messrs.  Henderbjr  &  Son,  for  valuable  con- 
sideration, and  not  being  paid  when  it  became  due,  it  was  re- 
newed by  a  bill  for  the  same  amount,  accepted  by  the  same  par- 
ties, and  made  payable  in  one  month ;  and  the  renewed  bill  was 
also  indorsed  over  to  Messrs.  Henderby  &  Son,  all  interest  due 
upon  the  former  bill  having  been  paid  by  William  Hall,  the 
younger. 

By  an  indenture,  dated  the  11th  of  April,  1826,  William  Hall, 
the  elder,  assigned  to  Robert  Barton  ana  two  other  trastees,  and 
the  survivor,  Sc,  all  his  effects  upon  certain  trusts  for  the  bene- 
fit of  his  creditors ;  and  the  indenture  further  witnessed,  that  in 
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pursuance  of  the  agreement  in  that  behalf,  and  in  consideration 
of  the  covenants  and  agreements  thereinbefore  contained  on  the 
part  of  William  Hall,  the  elder,  the  several  creditors,  parties  to 
the  said  indenture,  did  fiiUy  and  absolutely  release,  acquit  and 
discharge  William.  Hall,  the  elder,  his  heirs,  executors  and  ad- 
ministrators, of  and  from  all  and  every  the  debts  and  sums  of 
money  then  due  and  owing  firom  him,  William  Hall,  the  elder, 
to  the  several  creditors,  parties  thereto,  or  any  of  them,  and  of 
and  from  all  accounts  and  reckonings  whatsoever,  then  subsist 
ing  between  them  or  any  of  them,  and  William  Hall,  the  elder ; 
and  of  and  from  all  and  all  manner  of  actions  and  suits,  cause 
and  causes  of  action  and  suit,  judgments,  executions,  biUs,  bonds, 
notes,  claims  and  demands,  whatsoever  at  law  and  in  equity. 
And  it  was  bv  the  said  indenture  expressly  agreed  and  declared 
between  and  by  the  parties  thereto,  tnat  the  executing  the  same 
by  any  person  or  person  who  was  or  were  a  creditor  or  creditors 
of  the  said  William  Hall,  the  elder,  should  not  annul, 
affect,  or  prejudice  any  deed  or  deeds,  security  *or  se-  [*428] 
curities,  which  such  creditor  or  creditors  had  then  or 
theretofore  for  his,  her,  or  their  debt  or  debts,  OT  the  payment 
thereof,  or  any  part  thereof. 

This  deed  was  executed  by  Robert  Barton,  on  behalf  of  Ann 
Barton,  the  administratrix  of  Gumey,  and  in  the  schedulAo  the 
deed,  the  sum  of  1,750Z.  was  set  opposite  to  the  name  of  Robert 
Barton,  as  the  amount  of  his  clami  against  William  Hall,  the 
elder. 

Mr.  Pemherion^  in  support  of  the  exception,  contended  that 
William  Hall,  the  younger,  had,  by  the  transaction  between  him 
and  the  creditor,  taken  upon  himself  the  debt  of  his  father ;  and 
that  the  remainder  of  the  debt  for  which  he  became  liable,  was 
in  no  degree  affected  by  the  subsequent  release  of  the  creditor  to 
William  Hall,  the  elder. 

Mr.  BicJcersteth  and  Mr.  Chandless^  contra,  insisted  that,  although 
the  acceptor  of  a  bill  of  exchange  was  at  law  treated  as  the  prin- 
cipal deotor,  j'-et  in  equity  he  was  considered  only  as  a  surety, 
and  in  that  court  a  release  to  the  principal  debtor  was  a  release 
to  the  surety. 

The  Master  of  the  Rolls: — Generally  speaking,  a  release 
to  the  principal  debtor  is  a  release  to  the  surety ;  but  if  the  sure- 
ty has,  previously  to  the  release  given  by  the  creditor,  paid  part 
of  the  debt,  and  given  a  security  for  the  remainder,  the  general 
rule  will  not  apply,  but  the  creditor,  notwithstanding  the  release, 
will,  in  the  absence  of  evidence  to  the  contrair,  retain  his  right 
against  the  surety  for  the  remainder  of  the  debt     I  am  of  opin- 

VoL.  ni.       "  19 
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ion,  therefore,  that  the  claim  made  against  the  estate  of  Wniiam 
Hall,  the  younger,  was  properly  allowed  by  the  Master., 

Exception  overruled. 


[*4:29]  *Salmon  v.  Osborn.  ^ 

Rolls. — 1834  :  23d  July. 

The  court  will  not  order  the  payment  of  a  fund  in  court,  to  which  petitioners  are  de- 
clared to  be  entitled  by  an  award  made  under  an  order  of  reference,  until  the 
award  has  been  made  a  rule  of  court 

The  bni  was  filed  for  the  purpose  of  having  the  testator's  es- 
tate administered  under  a  decree  of  the  court ;  but,  by  consent 
of  all  parties  to  the  suitj  all  matters  in  the  cause  were,  by  an 
order  of  the  court,  referred  to  the  arbitration  of  Mr.  Wyatt. 
Previously  to  that  order,  the  sum  of  1,875?.  new  4  per  cent,  an- 
nuities had,  by  an  order  in  the  cause,  been  transferred  into  the 
name  of  the  Accountant-General  for  securing  the  payment  of 
an  annuity  given  by  the  will. 

By  the  award  of  the  arbitrator,  the  petitioners,  who  were  three 
of  the  residuary  legatees  of  the  testator,  were  declared  to  be  en- 
titled ^  five-sixths  of  the  above  mentioned  sum  of  l,875t  new  4 
ger  cent,  annuities,  subject  to  the  life  interest  of  the  annuitant 
►n  the  death  of  the  annuitant  the  present  petition  was  presented 
for  the  payment  of  the  five  sixth  shares  to  the  petitioners,  in  the 
proportions  .found  due  to  them  respectively  by 'the  award,  and  a 
similar  petition  was  at  the  same  time  presented  by  the  party  de- 
clared by  the  award  to  be  entitled  under  the  will  to  the  remain- 
ing sixth  share.  ♦ 

The  award  had  not  been  made  a  rule  of  court,  and  a  doubt 
being  suggested  by  the  registrar,  when  the  petitions  first  came  on 
to  be  heard,  whether,  until  the  award  haa  been  made  a  rule  of 
court,  an  order  for  the  payment  of  the  shares  to  which  the  re- 
siduary legatees  were  entitled  could  be  drawn  up,  the  petitions 
stood  over  in  order  that  that  point  might  be  inquired  into. 

[*480]  *Mr.  Heaihfield,  for  the  petitioners  entitled  to  five 
sixth  parts  of  the  fund,  now  submitted  that  they  were 
entitled  to  pajrment  without  having  the  award  made  a  rule  of 
court,  and  he  cited  the  case  of  The  Marquess  of  Ormond  v.  Kyn- 
nersley^{a)  where  the  very  point  was  raised  upon  motion,  and 
aitcr  the  motion  had  stood  over  that  search  might  be  made  for 
authorities,  the  court  held,  upon  the  authority  of  a  case  of  Sibley 
V.  Saffel  before  Lord  Eldon,  referred  to  at  the  bar,  that  the  court 
would  enforce  an  award  made  by  virtue  of  an  order  of  the  court, 

(a)  2  Snn.  ft  Stu.  15. 
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without  requiring  that  the  award  should  first  be  made  a  rule  of 
the  court  In  the  present  case  all  the  parties  entitled  under  the 
award  to  the  fund  in  court  were  before  the  court,  and,  aathere 
was  a  direct  authority  which  left  no  doubt  as  to  the  jurisdiction 
of  the  court,  it  was  desirable  that  the  unnecessary  expense  of 
making  the  award  a  rule  of  court,  which  all  parties  were  ready 
to  dispense  with,  should  be  saved. 

Mr.  RudaU^  who  appeared  on  the  other  petition,  for  the  party 
entitled  to  the  remaimng  sixth  share,  also  desired  to  waive  the  ^ 
making  of  the  award  a  rule  of  court 

The  Master  of  the  Rolls  : — The  award  must  be  made  a 
rule  of  court ;  for  the  court  must  know  judicially  what  the  na- 
ture of  the  award  is,  before  it  can  act  upon  it  by  directing  the 
payment  out  of  court  of  the  fund  claimed  by  these  petitioners. 


*NiCH0LS  v.  RoR  [*481] 

ROLI& — 1834 :  6th  June  and  9th  August 

Where  it  was  one  of  the  terms  of  an  agreement  to  refer  disputes  to  arbitration,  that 
the  submisnon  might  be  made  a  rule  of  a  oourt  of  law  at  the  option  of  either  party ; 
and,  a  biU  having  been  filed  to  set  aside  the  award,  it  appeared  bj  the  answer  of 
the  defendant  ^t  the  submission  had  been  made  a  rule  of  the  Court  of  King's 
Bench  by  the  defendant  subsequently  to  the  filing  of  the  bill,  the  common  Injuno- 
tion  which  had  been  obtained  by  the  plaintifi'  was,  upon  appeal,  dissolved,  the 
Lord  Chancellor  holding  that  the  Court  of  Chancery  had  no  jurisdiction  to  relieve 
agamst  the  award. 

By  articles  of  agreement,  dated  the  12th  of  August,  1833,  the 
plaintifiF  and  defendant  agreed  to  refer  all  controversies  then  exist- 
ing between  them  to  the  determination  of  two  persons  therein 
named,  provided  they  made  their  award  within  a  month  from 
the  date  of  the  articles  of  agreement ;  and,  in  case  the  arbitrators 
should  not  agree  upon  their  award  within  that  time,  then  to  the 
determination  of  an  umpire  to  be  appointed  by  them,  provided 
he  should  make  his  award  in  writing  under  his  hand  and  seal 
>vithin  a  month  from  the  time  of  the  reference  to  him ;  and  it 
was  further  agreed  that  no  action,  suit,  or  proceeding  at  law  or 
in  equity  should  be  commenced  or  prosecuted  by  either  of  the 
parties  to  the  agreement  against  the  other  of  them,  in  relation  to 
the  matters  aforesaid,  until  the  award  or  umpirage  should  have 
been  made  and  delivered.  And  it  was  further  agreed  that  the 
said  reference  or  submission  should  or  might  be  made  a  rule  of 
the  Court  of  King's  Bench,  on  the  application  of  either  of  the 
parties  thereto,  and  that  no  action  or  suit  at  law  or  in  equity 
should  be  commenced  or  prosecuted  against  the  arbitrators  or 
umpire  concerning  their  or  his  award  or  determination,  after  the 
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same  should  baye  been  so  made  as  aforesaid ;  and  that  the  said  * 
award  or  umpirage  should  not  be  impeached,  unless  some  collu- 
sion or  other  fraud  should  be  discovered  therein.     And  it  was 
further  agreed  that  the  costs  should  abide  the  event  of  the  award, 
and  should  be  borne  and  paid  by  the  party  or  parties  by  whom 

the  same  should  be  thereby  directed  to  be  paid. 
[*432]        *The  arbitrators,  not  agreeing  in  their  award,  in  pur- 
suance of  the  power  given  to  them  by  the  agreement, 
appointed  an  umpire,  who  m^e  his  award,  dfated  the  12th  of 
-October,  1833,  and  thereby  directed  that  the  plaintiff  should,  on 


the  1st  of  November  then  next,  pay  to  the  defendant  the  sum  of 
208?.  105. ;  and  that  the  same  should  be  received  by  the  defend- 
ant in  full  satisfaction  and  discharge  of  and  for  all  the  matters  in 


difference ;  and  that  all  such  costs  as,  by  the  articles  of  agree- 
ment, it  was  agreed  should  abide  the  event  of  the  award,  should 
be  paid  at  the  time  before  appointed  for  the  payment  of  the 
2081  10s. 

The  bill  was  filed  on  the  4th  of  November,  1833.  It  charged 
that  the  umpire  had  not  made  a  foil  and  final  arbitrament  of  the 
mattets  referred  to  him,  but  that  the  award  was  defective,  and 
ought  to  be  set  aside.  It  further  charged  that  the  defendant  had 
not,  at  the  time  of  filing  the  bill,  made,  but  that  he  forthwith  in- 
tended to  make  the  submission  to  refer  to  arbitration,  contained 
in  the  articles  of  agreement,  a  rule  of  the  Court  of  Bing's  Bench 
or  of  some  other  court  of  record ;  and  it  prayed  that  tne  award 
might  be  declared  void,  and  that  the  defendant  might  be  decreed 
to  deliver  it  up  to  be  cancelled ;  and  that,  in  the  meantime,  ttie 
defendant  might  be  restrained  from  making  the  submission  a  rule 
of  court,  and  from  bringing  any  action  at  law  against  the  plain- 
tiff upon  the  articles  of  agreement  and  award,  or  either  of  them. 

The  defendant  put  in  a  general  demurrer,  which  was,  after 
argument,  overruled  by  the  Vice-Chancellor  on  the  11th  of  Jan- 
uary, 1833. 

On  the  16fh  of  November,  1833,  the  defendant  caused  the 
submission  to  arbitration  to  be  made  a  rule  of  the  Court  of 
[*433]  *King's  Bench.  On  the  26th  of  March,  a  motion  was 
made  before  the  Vice-Chancellor,  on  the  part  of  the  de- 
fendant, to  dissolve  the  common  injunction  which  had  been  ob- 
tained by  the  plaintiff  for  want  of  an  answer.  That  motion,  after 
argument,  was  refused,  and  the  order,  granting  the  injunction, 
was  continued.  An  appeal  was  now  brought  by  the  defendant 
against  that  order. 

The  arguments  and  jud^ents  upon  the  demurrer  and  motion 
for  dissolving  the  injunction,  are  lully  reported  in  the  fifth  vol- 
ume of  Mr.  Simon's  Reports,  p.  156. 

The  Solicitor- General  and  Mr.  Purvis  for  the  appellant: — 
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There  are  three  grounds,  upon  any  one  of  which  the  defendant 
is  entitled  to  have  the  injunction  dissolved.  In  the  first  place, 
the  statute  is  as  iipperative  upon  a  court  of  equity  as  upon  a 
court  of  law ;  secondly,  the  recent  decisions  are  conclusive  against 
the  plaintiff;  and,  lastly,  if  either  of  those  points  were  doubtful, 
there  is  a  total  absence  of  equity  upon  which  the  plaintiff  can 
claim  the  interference  of  the  court  against  the  legal  right  of  the 
defendant.  The  object  of  the  Statute  9  &  10  W.  Ill,  was  to  ter- 
minate  disputes  between  parties,  and  it  is  "  in  order  to  the  final 
determination  of  controversies,"  that  the  time  within  which  and 
the  court  where  an  application  to  set  aside  an  award,  shall  be 
made  are  expressly  limited  by  the  statute.  The  effect  of  the  de- 
cision of  the  Vice-Chancellor,  is  not  only  that  the  award  of  the 
arbitrator  shall  not  terminate  controversies,  but  that  it  shall  be  a 
mere  preliminary  step  to  the  filing  of  a  bill  in  equity.  In  Da- 
vis V.  Getty j{a)  it  was  one  of  the  terms  of  the  agreement 
*to  refer  the  disputes  between  the  parties  to  arbitration,  [*4:34] 
that  the  submission  should  be  made  a  rule  of  the  Court 
of  Conunon  Pleas;  but,  though  the  submission  had  not  been 
made  a  rule  of  that  court,  within  the  time  limited  by  the  statute, 
Sir  John  Leach  held  that  the  court  had  no  jurisdiction  to  relieve 
against  the  award.  In  Dawson  v.  Sadler^ip)  the  submission  to 
the  award  had  not  been  made  a  rule  of  court  at  the  time  of  filing 
the  bill,  but  it  was  made  a  rule  of  court  of  law  within  due  time 
subsequently  to  the  filing  of  the  bill,  and  before  a  motion  for  an 
injunction  of  which  notice  had  been  given  was  made,  so  that  it 
was  upon  all  fours  with  the  present  case.  Upon  the  motion  in 
that  case  the  court  held  that  it  had  no  jurisdiction ;  and  it  is  to 
be  observed,  that  when  the  present  case  was  heard  upon  the  de- 
murrer, the  Vice-Chancellor,  although  he  dissented  from  the 
opinion  of  the  Master  of  the  Rolls  in  Davis  v.  OeUy^  did  not  dis- 
pute the  authority  of  Dawson  v.  Sadler.  On  the  contrarv,  hav- 
mg  previously  mentioned  Owineti  v.  Bannister^ip)  where  the  sub- 
mission had  been  made  a  rule  of  the  Court  of  Kine^s  Bench,  and 
Lord  Eldon  dissolved  the  common  injunction,  which  had  been 
obtained  by  the  plaintiff,  on  the  ground  that  the  court  had  no 
jurisdiction,  the  Vice-Chancellor  says,  "  In  the  case  of  Dawson  v. 
Sadler  the  submission  was  made  a  rule  of  the  Court  of  King's 
Bench  before  the  motion  was  made^  and,  therefore,  his  Honor  • 
might  well  say,  after  OwineU  v.  Bannister  had  been  cited  by 
counsel,  that  the  authority  referred  to  had,  in  effect,  determined 
the  question,  and,  consistently  with  prior  decision,  refuse  the 
motion."  And  yet,  under  the  same  circumstances,  when  the 
motion  was  made  in  this  cause  for  dissolving  the  injunction, 
the  Vice-Chancellor  continued  the  injunction.    But  even  Bup 


(«)  1  Sim.  ft  StiL  411.  (6)  14  Yea  30& 

})  1  Sim.  t  Stu.  £37. 
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[*435]  posing  the  court  *to  have  jurisdiction  to  entertain  the 
question,  an  equity  must  be  shown  in  order  to  sup- 
port the  injunction;  analiere  there  is  no  charge  of  corruption 
or  fraud — ^no  complaint  whatever  on  the  part  of  the  plaintiff, 
except  that  he  is  not  satisfied  with  the  amount  of  the  sum  which 
he  has  been  adjudged  by  the  mnpire  to  pajr.  It  is  clear,  there^ 
fore,  upon  all  these  grounds,  that  the  mjunction  ought  to  be 
dissolved. 

Mr.  Knight  and  Mr.  Webster  contra: — ^If  the  court  had  once  ac- 
quired jurisdiction,  that  jurisdiction  could  not  be  taken  away  by 
any  matter  that  occurred  subsequentiy  to  the  filing  of  the  bill 
Davis  V.  Getty  ia  a  case  of  the  first  impression ;  that  case,  no  doubt^ 
decided  that  even  an  agreement  to  make  the  submission  a  rule  of 
a  court  of  law,  was  sufficient  to  oust  the  jurisdiction  of  this  court; 
and  upon  the  demurrer  in  the  present  case  the  Vice-Chancellor 
overruled  that  decision,  which  was,  indeed,  supported  by  no  author- 
ity. No  appeal  has  been  brought  from  the  decision  upon  the  de- 
murrer, and  the  defendants  are  precluded,  therefore,  from  saying 
that  the  j  urisdiction  has  not  been  well  acq  uired.  K  well  acqmrec^ 
how  can  it  be  ousted  by  an  act  of  one  of  the  parties  ?  Though  the 
submission  has  been  naade  a  rule  of  the  Court  of  King's  Bench,  it 
is  uncertain  whether  that  court  would  not,  under  the  circum- 
stances, decline  to  exercise  any  jurisdiction;  and  the  burden  of 
proof  lies  upon  the  other  side,  to  show  that  the  ancient  jurisdic- 
tion of  this  court,  once  legitimately  acquired,  can  be  ousted  by 
an  act  of  one  of  the  parties.  If  the  jurisdiction  of  this  court  iJe 
liable  to  ouster  by  an  act  of  the  party,  at  what  stage  of  the  pro- 
ceedings are  we  to  stop  ?    The  court  might  have  continued  the  in- 

junction  upon  the  merits,  and  it  would  still  have  been 
[*436]     competent  to  the  defendant,  *according  to  the  argument 

on  the  other  side,  to  set  this  court  at  defiance  by  going  to 
the  Court  of  King's  Bench  to  make  the  submission  to  the  award 
a  rule  of  that  court.  The  argument  founded  upon  agreement 
between  the  parties  avails  nothing,  unless  it  coula  be  shown  that 
the  plaintiff  agreed  to  give  exclusive  jurisdiction  to  the  Court  of 
King's  Bench ;  and  there  is  no  such  a^'eement  in  tiie  present 
case.  In  Ward  v.  Periam{a)  the  plaintiff  had  himself  made  the 
submission  a  -rule  of  court,  and  yet  upon  a  bill  filed  by  the 
plaintiff  to  set  aside  the  award,  the  court  granted  the  relief 
prayed  by  the  bill. 

The  Solicitor-Oeneral  in  reply. 

Avgitst  9th. — ^The  Lord  Chancellor: — This  is  an  appeal 

(a)  2  Eq.  Cik  Abr.  91,  and  Tom.  &  Buaa.  131,  xl 
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motion  against  an  order  of  the  Vice-Chancellor,  granting  an  in- 
junction to  restrain  the  defendant  from  enforcing  an  award 
which  he  obtained  against  the  plaintiff! 

It  appears  that  the  defendant  Roe  was  a  tenant  of  the  plaintiff 
Nichols,  and,  differences  having  arisen  between  them,  tney  en- 
tered into  an  agreement  on  the  12th  of  August,  last,  whereby 
they  agreed  to  refer  their  differences  to  arbitration,  with  a  pro* 
"viso  that  the  reference  or  submission  should  be  made  a  rule  of 
court  at  the  option  of  either  party ;  and  that  no  action  or  suit 
should  be  brought  either  at  law  or  in  equity  to  impeach  the 
award;  and  that  all  fees  and  moneys  awarded  by  the  arbitrator 
should  abide  the  event  of  the  cause. 

The  arbitrators  could  not  agree,  and  called  in  an  um- 
pire, who  finally  awarded  the  sum  of  2081.  10«.  to  *be     [*437] 
paid  by  Nichols  on  the  1st  of  November,  following,  and 
that  all  fees,  costs,  &c.,  should  be  paid  at  the  same  time. 

The  reference  was  made  a  rule  of  court  some  days  after  the 
filing  of  the  bill. 

Nichols  objects  to  the  award  on  the  ground  that  it  is  not  final, 
but  that  it  is  defective  in  respect  of  the  moneys,  fees,  costs,  &c., 
with  which  the  plaintiff'  is  charged,  and  that  it  ought  to  be  set 
aside.  But  the  nrst  question  that  arises  regards  the  jurisdiction 
of  this  court  to  grant  the  injunction  which  has  been  obtained. 

I  had  some  doubt  during  the  argument  in  this  case,  though 
my  leaning  was  strongly  against  the  decision  below,  and  I  there- 
fore, and  in  consideration  of  the  importance  of  the  point,  had  in- 
tended to  consult  the  common  law  judges.  Further  reflection 
has  removed  all  doubt,  and  convinced  me  that  there  is  no  occa- 
sion at  all  to  take  that  course.  The  parties  too,  state  that  a  fur- 
ther delay  will  be  extremely  prejudicial,  and  I  am,  therefore, 
now  prepared  to  deliver  my  opinion. 

It  IS  necessary  to  observe  that  this  was  a  submission,  not  in  a 
cause'  depending  either  here  or  at  law,  but  by  agreement  with 
the  usual  power  for  either  party  to  make  the  submission  a  rule 
of  the  Court  of  King's  Bench,  or  other  court  of  record.  It  was, 
therefore,  altogether  under  and  within  the  Stat,  of  9  &  10  W.  Ill, 
c.  15,  and  consequently  the  proceedings  must  be  governed  by 
that  statute,  and  so  must  all  the  rights  and  equities  of  the  par- 
ties. 

*As  there  was  the  accustomed  clause  in  the  agree-  [*438] 
ment,  that  no  action  or  suit  in  equity  shoidd  be  brought 
by  either  party  to  impeach  the  award,  I  shall  say  a  word  upon 
that  in  order  to  dismiss  the  point  It  has  frequently  been  de- 
nied that  any  such  agreement  can  ever  oust  the  jurisdiction  of 
this  court;  and  in  Nichols  v.  Cfialiej{a)  Lord  Eldon  said  the 

\a)  14  Vea  266. 
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point  had  never  been  determined.  I  need  not  now  determine  it ; 
the  party  against  whom  the  bill  to  set  aside  the  award  is  filed, 
might,  had  he  thought  fit,  have  availed  himself  of  it  by  plea ; 
but  it  is  quite  unnecessary  towards  the  decision  of  the  present 
question,  that  anything  should  be  said  upon  the  matter. 

When  we  examine  the  elaborate  remarks  of  Lord  Eldon,  in 
Nichols  v.  Clmlie,  and  what  he  afterwards  says  in  the  subsequent 
case  of  Owindi  v.  Bannister^ia)  and  compare  those  passages  with 
Lord  Loughborough's  judgment  in  Lord  Lonsdale  y,  Littiedale;,{b) 
and  look  into  the  arguments  at  the  bar  in  all  the  three  cases,  it  is 
matter  of  surprise  tliat  any  doubt  should  ever  have  been  enter- 
tained on  the  subject.  For  the  statute  is  undoubtedly  repealed 
in  its  most  express  provision,  if  the  jurisdiction  continues  to  re- 
side in  this  court  after  the  parties  have  resorted  elsewhere  under 
the  act.  There  can  be  no  more  plain  or  distinct  terms  used  than 
those  of  the  laitter  part  of  the  first  section  of  the  act-.  After  di- 
recting process  of  contempt  to  issue  for  enforcinff  performance  of 
the  award,  it  proceeds  thus :  "  which  process  shall  not  be  stopped 
or  delayed  in  its  execution  by  any  order,  rule,  command,  or  pro- 
cess of  any  other  court,  either  of  law  or  equity,  unless  it  shall  bo 

made  appear,  on  oath  to  such  court,  that  the  arbitrators 
[*489]     or  lunpire  *misbehaved  themselves,  and  that  such  award, 

arbitration,  or  umpirage,  was  procured  by  corruption  or 
other  undue  means."  I  may  stop  here  to  observe  that  the  courts 
have  long  extended  this  exception  to  cases  of  mistake  in  law : 
Kent  V.  £!ktob.{c)  Now  this  prohibition  is  plainly  made  to  pre- 
clude all  review  of  the  award,  either  at  law  or  in  equity,  except- 
ing on  those  special  grounds.  But  it  is  also  to  be  intended  as 
giving  to  that  codirt  only,  in  which  the  submission  is  made  a 
rule,  the  power  of  reviewing  the  award ;  for,  if  the  literal  mean- 
ing of  the  words  were  adopted,  namely,  that  in  the  excepted 
cases  either  party  might  go  to  a  court  of  equity,  and  make  it  ap- 
pear, on  oath,  that  there  were  grounds  for  impeaching  the  award, 
first,  this  would  prove  too  much,  for  it  would  enable  the  same 
party  to  go  to  some  other  court  of  law ;  and  who  ever  heard  of 
the  Court  of  Common  Pleas  setting  aside  an  award,  made  a  rule 
of  court  in  the  King's  Beoich  ?  or  who  ever  made  such  an  at- 
tempt ?  Indeed,  the  second  section  expressly  confines  the  appli- 
cation to  the  court  in  which  the  submission  was  made  a  rule;  for 
it  says,  that  "  any  arbitration  or  umpirage  procured  by  corrup- 
tion or  undue  practices,  shall  be  judged  and  esteemed  void,  and 
of  none  effect,  and  accordingly  be  set  aside  by  any  court  of  law 
or  equity,  so  as  complaint  of  such  corruption  or  imdue  practice 
be  made  in  the  court  where  the  rule  is  made  for  submission  to 
such  arbitration  or  umpirage,  before  the  last  day  of  the  next 

(a)  14  Ves.  530.  (e)  3  East,  13. 

(b)  2  Yes.  jun.  451. 
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term  after  such  arbitration  or  mnpirage  made  and  published  to 
the  parties." 

Secondly,  the  words  used  in  the  exception  to  the  prohibition 
of  the  first  section,  that  the  ground  of  impeachment  must  be  made 
to  appear,  on  oath,  to  such  court,  are  the  words  always 
nsect  to  describe  proceedings  *by  affidavit;  and  the  [*440] 
courts  of  law  and  equity  are  here,  and  they  are  through- 
out the  statute,  mentioned  in  the  same  manner,  so  that  the  pro- 
ceeding is  to  be  alike  in  all — not  a  submission  made  a  rule  of 
the  court  of  law,  and  then  a  bill  filed  in  equity  to  set  it  aside ; 
but  the  submission  to  be  made  a  rule  either  of  a  court  of  law  or 
a  court  of  equity,  and  application  made  to  the  same  court  by  affi- 
davit on  the  behalf  of  those  seeking  to  impeach  the  award. 

It  must  fturther  be  observed,  that  the  second  section  affixes  a 
p«iod  of  limitation — si.  time  within  which  the  application  must 
be  made  where  there  are  grounds  to  bring  the  case  within  the 
exception.  It  shall  be  "  before  the  last  day  of  the  next  term 
after  such  arbitration  or  umpirage  made  and  published  to  the 

Sarties."  This  is  very  material ;  for  the  provision  would  be  ren- 
ered  wholly  nugatory  by  allowing  the  party  to  come  here  and 
file  his  bill,  and  move  for  his  injunction,  which,  I  presume,  he 
may  do  within  the  usual  period — that  is,  at  any  time  within 
twenty  years. 

Such  being  my  clear  opinion  on  the  construction  of  the  statute, 
and  its  bearing  upon  this  question,  I  have  only  to  observe  on  the 
cases,  that  the  older  ones  are  not  in  similar  circumstances  to  the 
present,  though,  as  far  as  they  go,  they  bear  out  the  doctrine  I 
contend  for,  and  tend  to  exclude  the  jurisdiction.  In  this  view 
reference  may  be  had  to  Kampshire  v.  Young^ip)  Chicot  v.  Le- 
qiiesne{b)  and  SpeUiguey,  CarpenieT,{c)  But  the  parallel  cases  are 
the  more  recent  ones  in  the  time  of  Lord  Loughborough  and 
Lord  Eldon,  which  I  have  already  mentioned;  Ijord  Lonsdale  v. 
LiUledaie^  Nichols  v.  Challe  and  CrivineU  v.  Banj^ister. 

*The  first  of  these  cases  was  the  one  in  which  the  p4413 
court  sustained  its  jurisdiction ;  and  Lord  Eldon,  in 
Nichols  V.  Chalie^  makes  some  strong  observations  upon  Lord 
Loughborough's  argument  in  its  favor,  and  plainly  doubts,  if  he 
does  not  quite  deny  the  authority  of  the  case.  But  what  pre- 
vents its  application  to  the  question  now  before  the  court  is,  that 
Lord  Lonsdale  v.  Litiledale  did  not  arise  at  all  under  the  Statute 
oi  9  &  10  W.  III.  In  that  case  a  verdict  had  been  taken  at  the 
trial  of  a  cause  for  nominal  damages,  subject  to  a  reference,  and 
the  award  was  made  a  rule  of  court.  This  is  explicitly  allowed 
by  Lord  Loughborough  not  to  be  a  case  within  or  under  the 
statute. 

(a)  2  Atk.  165.  (c)  3  P.  W111&  361. 

(b)  2  Yes.  sen.  315. 
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It  is  true  that  his  Lordship  goes  on  to  state  his  opinion  that, 
even  if  the  case  were  one  of  a  reference  under  the  statute,  he 
should  still  hold  the  equitable  jurisdiction  not  to  be  excluded. 
But  this  is  merely  an  extra-iudicial  diciumj  from  which,  for  the 
reasons  above  assigned,  I  take  leave  to  dissent  Lord  Eldon,  in 
Nichols  V.  Chalie^  nearly  overruled  it,  and  in  Owinett  v.  Bannis- 
ter he  did  so  altogether.  These  two  cases,  and  the  last  especially, 
appear  to  close  the  question ;  and  Lord  Eldon,  in  commenting 
upon  the  statute,  adopts  the  same  construction  which  I  have  put 
upon  it.  It  was  a  case  precisely  the  same  with  the  present  in 
every  particular  save  one — liiat  here  the  bill  was  filed  oefore  the 
submission  was  made  a  rule  of  court,  and,  in  that  case,  the  bill 
was  filed  after  the  submission  was  made  a  rule  of  court  But  I 
do  not  think  that  this  makes  any  material  difference.  In 
V.  Afilk{a)  a  similar  distinction  was  taken,  but  Lord  El- 
don disposed  of  the  application  on  another  ground,  and  said 
nothing  of  this.  But  surely  the  mere  filing  of  a  bill 
[*442]  *cannot  be  held  to  destroy  the  force  of  the  statutory  pro- 
vision, more  especially  as  the  party  filing  the  bill  might 
at  anv  moment  have  applied  to  the  Court  of  King's  Bench.  He 
says  his  adversary  had  not  made  it  a  rule  of  court,  and  so  he 
could  not  move;  there  never  was  a  greater  mistake:  he  might 
himself  have  made  it  a  rule,  and  then  moved.  K  not,  any  one 
possessed  of  an  award  in  this  form  could  defeat  his  adversary's 
right  of  moving  to  set  aside  the  award  by  not  making  the  sub- 
mission a  rule  of  court  till  the  period  had  elapsed  wittin  which 
the  statute  allows  the  motion  to  be  made  impeaching  it  The 
constant  practice  is  the  other  way. 

It  may  be  further  observed,  that  the  mere  filing  a  bill  is  no  in- 
terposition of  the  court,  and  cannot  be  struck  at  by  the  prohibi- 
tion of  the  statute.  The  order  of  the  court  for  an  injunction,  or 
a  decree  setting  the  award  aside  would  be  within  that  prohibi- 
tion ;  and  it  seems  difficult  to  understand  how  the  having  done 
a  thing  not  precluded  by  the  statute,  before  the  submission  is 
made  a  rule  of  court,  can  authorize  the  doing  a  thing  after  that 
step  has  been  taken,  which  thing  is  directly  struck  at  by  the 
statute  in  the  most  formal  and  express  words. 

I  am,  therefore,  clearly  of  opinion  that  the  jurisdiction  of  this 
court  is  excluded,  as  well  as  that  of  anv  other  court,  in  this  case, 
and  that  the  Vice-Chancellor's  order  tor  an  injunction  must  be 
discharged. 

(a)  17  Vea  419. 
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*Broom  V.  Broom.  [*448] 

Hoi4La^l834:  19th  March. 

Where  the  court,  by  its  decree,  declares  that  an  inSBkat  heir  is  a  trustee,  and  the  right 
of  the  party  entitled  to  a  conveyance  is  established  by  that  decree,  the  court  will 
at  the  same  time  dir^  a  conveyance  by  the  infant  heir,  a  petition  for  that  purpose 
being  unnecessary. 

At  the  hearing  on  further  directions,  it  appeared  by  the  mas- 
ter's report  that  certain  real  estates  had  been  purchased  by  John 
Broom,  the  younger,  and  Herbert  Broom  deceased,  who  had  car- 
ried on  busmess  m  co-partnership  together,  out  of  partnership 
capital  and  for  partnership  purposes.  It  further  appeared  that 
Herbert  Broom  died  intestate,  leaving  his  widow  and  two  infent 
children,  Herbert  Broom  and  Mary  Broom,  surviving  him ;  and 
that  his  widow  took  out  administration  to  his  estate,  and  after- 
wards sold  her  interest  in  the  estates  so  purchased  to  John  Broom, 
the  surviving  partner.  The  purchase  money  was  not  paid,  and 
John  Broom,  having  afterwards  become  bankrupt,  certain  por- 
tions of  the  estates  were  purchased  at  a  sale,  unaer  an  order  in 
bankruptcy,  by  the  defendants,  the  assignees.  The  object  of  this 
bill,  which  was  filed  by  the  widow  and  administratrix  of  the  de- 
ceased partner  against  the  infant  heir  and  the  assignees  of  the 
bankrupt,  was  to  have  that  sale  confirmed,  and,  for  that  purpose 
to  have  it  declared  that  the  share  of  Herbert  Broom  in  the  estates 
in  question  became  on  his  decease,"  personal  assets  to  be  adminis- 
tered by  his  administratrix. 

Mr.  Bichersieih  submitted  that,  upon  this  finding  of  the  Master, 
the  real  estate  purchased  with  partnership  capital,  and  applied  to 
the  purposes  of  the  trade,  was  in  a  court  of  equity,  to  be  con- 
sidered as  personalty,  and  that,  therefore,  the  infant  heir  of  the 
deceased  partner,  upon  whom  the  estates  had  descended,  was  a 
trustee  for  the  widow  and  administratrix  of  the  deceased 
partner,  *and  that  a  conveyance  by  the  infant  trustee  ^  [*444] 
the  purchasers  might  be  immediately  ordered  by  the 
court  under  the  twelfth  section  of  the  1  W.  Iv ,  c.  60,  which 
gave  auftiority  to  the  court,  on  the  establishment  by  decree  ot 
the  right  of  the  person  entitled,  to  direct  a  conveyance  by  the 
same  decree. 

Mr.  RiidnUj  contra,  contended  that,  upon  the  authorities,  it  was 
doubtful  whether  real  estate,  purchased  with  partnership  prop- 
erty, was  to  be  considered  as  real  or  personal  property ;  and  he 
cited  Thornton  v.  Dixon,{a)  Bell  v.  Pnyn,{b)  Babnain  v.  Shore^ic) 
Ripley  v.  Waierworih,{d)  Orawshay  v.  Maule.{e) 

(a)  3  Bro.  C.  C.  199.  (d)  1  Ves.  425. 

(6)  7  Ves.  453.  (e)  1  Swanst.  521. 

(c)  9  Ves.  500. 
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Mr.  DucJcworOi  for  the  infant  heir. 

Mr.  Bickersteth  said,  that  all  the  cases  cited  had  been  fiilly  con- 
sidered in  Phillips  v.  PhilUps^{a)  in  which  case  his  Honor  de- 
cided that  real  estate  purchased  with  partnership  property  for 
partnership  purposes  was  to  be  considered  as  personalt}^,  and 're- 
tained that  cnaracter  as  between  the  real  and  personal  represen- 
tatives of  a  deceased  partner. 

The  Master  of  the  Eolls  : — ^It  follows  from  the  decision  in 
Phillips  V.  Phillips^  that  the  infant  heir  is  a  trustee  for  the  ad- 
ministratrix of  the  deceased  partner,  and  I  think  the  language  of 
the  twelfth  section  of  the  act  1  W.  IV,  c.  60,  authorizes  the  court 
to  direct  an  immediate  conveyance  by  the  infant  heir  to  the  pur- 
chasers without  a  petition.  Where  the  court  by  its  de- 
[*445]  cree,  declares  that  the  infant  heir  is  a  ^trustee,  and  the 
right  of  the  party  entitled  to  a  conveyance  is  established 
by  that  decree,  a  petition  is  unnecessary.(6) 

(a)  1  Mylne  &  Keen,  649. 

(&)  After  some  oonfiicting  decisions,  the  rule  laid  down  by  Sir  John  Leach  in  thia 
case  has  been  followed  by  the  V ice-Chancellor  in  Waiton  v.  Murray^  (6  Sim.  328,)  and 
by  the  present  Master  of  the  RoUs  in  a  recent  case  of  Miller  v.  Knighi,  (March  9,  2% 
1836.)  In  the  latter  case  the  Master  of  the  RoUs  before  he  finally  dedded  the  poin^ 
conferred  with  tlie  Lord  Chancellor,  who  concurred  in  the  opinion  that,  where  tho 
court  at  the  hearing  declared  an  infant,  heir  to  be  a  trustee,  and  established  the  right 
of  the  party  entitled  to  a  conveyance,  it  might,  by  the  same  order,  direct  a  oonvey- 
anoe  to  be  made  by  the  infant  trustee. 


Wain  v.  The  Earl  of  Egmont. 

Bolls. — 1834 :  2 1  st  March. 

Where,  in  a  trust  deed  for  the  satisfaction  of  debts,  a  discretion  is  vested  in  the  trus- 
tees to  refbse  the  benefit  of  that  deed  to  any  creditor,  although  his  claim  may  be 
lawful,  tho^court  cannot  empower  the  Master  to  ascertain  who  are  entitled  to  .the 
benefit  ot  the  deed ;  but  if  the  trustees  have  no  such  absolute  discretion,  no  cred- 
itor can  be  entitled  to  the  benefit  of  the  deed,  until  he  has  submitted  his  claim  to 
the  investigation  and  allowance  of  the  trustees,  and  they  have  allowed  it ;  or  un- 
less upon  such  application  the  trustees  have  refused  to  act  in  the  ezedition  of  the 
trusts. 

This  was  a  petition  presented  by  three  persons,  claiming  to 
be  entitled  as  creditors  of  the  Earl  of  Egmont,  to  the  benefit  of  a 
trust  deed  executed  by  the  Earl  of  Egmont ;  and  it  prayed  that 
the  Master,  by  whom  the  claim  of  one  of  the  petitioners  had  been 
disallowed,  might  be  directed  to  review  his  report ;  and  that  he 
might  proceed  and  report  on  the  claims  of  the  other  petitioners. 

By  an  indenture  of  release,  dated  the  2d  of  November,  1824, 
and  made  between  John,  Earl  of  Egmont,  of  the  first  part,  the 
Beveral  scheduled  creditors  of  the  Earl  of  Egmont,  for  gross  sums 
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of  money  or  for  annuities  not  secured  by  judgments,  who 
should  execute  the  indenture,.  *of  the  second  part,  the  [*446] 
several  creditors  for  gross  sums  of  money  and  annuities 
secured  by  judgments  and  other  securities,  of  the  third  part, 
Henry  Viscount  Perceval,  the  only  son  of  the  Earl  of  Egmont, 
of  the  fourth  part,  the  three  trustees,  of  whom  Viscount  Perce- 
val was  one,  of  the  fifth  part,  and  Henry  Coward  Teed  of  the 
sixth  part,  the  Earl  of  Egmont  conveyed  the  manors,  heredita- 
ments and  premises  therein  described  to  the  trustees,  their  heirs 
and  assigns,  upon  trust  that  the  trustees  and  the  survivors  or 
survivor,  &g.,  should  sell  and  dispose  of  the  same  at  their  or  his 
discretion,  and  apply  the  moneys  arising  from  such  sale  to  the 
discharge,  satisfaction,  or  composition  of  the  debts  and  incum- 
brances due  and  owing  from  the  Eafl  of  Egmont,  according  to 
their  several  priorities,  and  in  the.  manner  therein  mentioned. 
And  it  was  by  .the  said  indenture  provided  and  declared,  that 
no  creditors  of  the  Earl  of  Egmont  by  iudgment,  nor  any  person 
having  a  lien  or  charge  upon  the  said  manors,  hereditaments, 
and  premises  thereby  granted  and  released,  should  be  entitled  or 
allowed  to  execute  the  said  indenture,  imtil  the  amoimt  of  his 
debt  or  claim  should  be  previously  allowed,  fixed,  or  ascertained 
by  the  trustees  or  trustee  for  the  time  being ;  and  it  was  pro- 
vided that  it  should  be  lawful  for  the  trustees  or  trustee  to  sign 
and  deliver  to  the  several  creditors  debentures,  or  certificates  of 
acknowedgment  for  the  amount  of  their  respective  debts  so  al- 
lowed, settled,  or  compounded  for;  and  that  every  creditor  ac- 
cepting such  debenture  should  sign  an  agreement  according  to 
the  form  therein  specified  not  to  sue  or  molest  the  Earl  of  Eg- 
mont ;  and  it  was  further  provided  that  no  creditor  of  the  Earl 
of  Egmont,  by  specialty  or  simple  contract,  nor  any  person  hav- 
ing a  legal  or  equitable  charge  or  lien  upon  the  said  manors, 
hereditaments  and  premises,  should  be  entitled  to  any 
benefit  under  the  said  ^indenture,  until  he  should  re-  [*447] 
ceive  such  debenture  and  sign  such  acknowledgment 
as  aforesaid. 

The  plaintiff  was  a  creditor  to  the  amount  of  6,000^.,  who  had 
obtained  a  debenture  from  the  trustees ;  and  the  bill  was  filed 
for  the  purpose  of  having  the  trusts  of  the  deed  carried  into  exe- 
cution under  the  direction  of  the  court.  By  the  decree  at  the 
hearing,  it  was  referred  to  the  Master  to  take  an  account  of  the 
mortgage  debts  and  incumbrances  charged  upon  the  estates  com- 
prised in  the  indenture  of  the  2d  of  November,  1824,  and  of  the 
debentures  granted  by  the  trustees,  and  of  what  was  due  to  the 
plaintiff,  and  all  other  the  creditors  of  the  Earl  of  Egmont,  en- 
titled to  the  benefit  of  the  trusts  of  that  indenture. 

One  of  the  petitioners,  George  Dobree,  carried  in  a  claim,  as  a 
judgment  creditor,  before  the  Master  ,*  but  his  claim  was  disal- 
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lowed  by  the  Master,  on  the  ground  that  it  hjad  not  been  inves- 
tigated by  the  trustees,  and  that,  as  no  debenture  had  been 
granted  to  him  by  the  trustees,  he  was  not  entitled  to  the  benefit 
of  the  trust  deed 

The  two  other  petitioners,  being  in  the  same  situation  in  that 
respect  with  the  petitioner  whose  claim  had  been  rejected,  de- 
clined to  prosecute  their  claims  before  the  Master. 

Mr.  Bickerstethy  Mr.  Jiol/e  and  Mr.  Jacob,  for  the  petitioners, 
contended  that,  although  the  petitioners  might  not  have  been  en- 
titled to  the  benefit  of  the  trusts  of  the  deed  of  the  2d  of  Novem- 
ber, 1824,  had  the  trustees  carried  the  trusts  into  execution,  the 
situation  in  which  the  petitioners  stood  was  entirely  altered,  be- 
cause the  trustees  had,  as  appeared  upon  their  answer, 
[*448]  refused  to  *execute  the  trusts  of  that  aeed,  and  had  di- 
vested themselves  of  the  discretion  reposed  in  them. 
The  petitioners  were  clearly  incumbrancers  upon  the  estate,  and 
as  a  trust  could  never  fail  m)m  the  refusal  of  a  trustee  to  execute 
it,  the  court  would  take  care  that  the  trusts  of  the  deed  of  the  2d 
of  November,  were  carried  into  execution,  and  that  the  petition- 
ers were  not  deprived  of  the  benefit  to  which  they  were  entitled. 

Mr.  Pemberton  and  Mr.  OirdlesUmt,  jun.,  contra,  insisted  that 
there  was  no  ground  for  inferring  from  the  answer  of  the  trus- 
tees that  they  refused  to  act ;  that  the  petitioners  were  excluded, 
by  the  express  provisions  of  the  trust  deed,  fix)m  the  benefit  to 
which  creditors  who  had  obtained  debentures  were  entitled ;  and 
that  the  Master  was,  therefore,  right  in  disallowing  their  claims. 
The  petition  was  irregular,  for  Dobree  was  the  only  one  of  the 
three  petitioners  whose  claim  had  been  adjudicated  upon  by  the 
Master,  and  he  should  have  excepted  to  the  Mdster's  report. 

The  Master  op  the  Rolls  : — 1£  the  trustees  were  authorized 
by  this  deed  to  refuse  debentures  at  their  discretion  to  any  law- 
ful creditors,  it  is  plain  that  this  court  could  never  take  upon 
itself  the  exercise  of  such  a  discretion,  nor  grant  power  to  the 
Master  to  ascertain  the  parties  entitled  to  the  benefit  of  this 
deed  ;  and  if  the  case  were  to  turn  upon  that  point,  it  would  be 
necessary  to  enter  into  a  more  minute  examination  of  the  lan- 
guage of  the  deed  than  it  has  hitherto  undergone.  It  appears  to 
me,  nowever,  that  if  tlfe  trustees  have  not  m  the  deea  that  ex- 
tent of  discretion,  yet  no  creditor  can  be  entitled  to  claim  the 
benefit  oi  the  deea,  unless  his  debt  has  been  investigated  and 
allowed  by  the  trustees,  or  unless  the  trustees  have  re- 
[*449]  fused  *to'  act.  It  is  argued  that  the  trustees  in  their 
answer  do  refiise  to  execute  the  trusts,  but  I  do  not  collect 
that  such  is  the  effect  of  their  answer.    They  state  the  circum- 
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Stances  wluch  have  impeded  their  progress  in  the  execution  of 
the  trusts,  but  they  all  express  themselves  to  be  ready  to  act. 
The  court  cannot,  therefore,  in  the  first  instance  direct  the  Mas- 
ter to  review  his  report  in  respect  of  the  claims  of  the  petitioners. 
The  petitioners  must  first  submit  those  claims  to  the  investiga- 
tion and  allowance  of  the  trust-ees,  and,  if  the  trustees  refuse  to 
enter  into  that  investigation,  they  will  then  be  justified  in  an  ap- 
plication to  the  court ;  and  if,  upon  such  application^  it  shall  ap- 
pear, upon  reference  to  the  trust  ^d,  that  the  trustees  have  not 
an  absolute  discretion  to  reject  my  lawful  claim,  it  will  be  the 
duty  of  the  court  to  authorize  the  Master  to  inquire  into  the  debts 
of  the  petitioners. 


*SiB  Richard  Carr  Glyn,  Bart.,  Thomas  Hallifax,    [*450] 
Richard  Plumptre  Glyn,  Charles  Mills,  anj) 
George  Carr  Glyn,  and  Edward  Richardson  v.  Manoel 
JoAQuiM  Soares,  and  Her  Most  Fatthful  Majesty  Donna 
Maria,  Queen  of  Portugal  and  the  Algarves. 

Rolls. — ^1835 :  21 8t  and  23d  July. 

I^  in  a  bill  for  discoyery  in  aid  of  the  defence  to  an  action,  a  pkantifE)  wbo  is  not  a 
party  to  the  record  at  law,  be  joined  with  co-plaintifis,  the  defendants  in  the  ac- 
tion, the  bill  is  demurrable. 

Certain  bills  of  exchange,  the  second  parts  of  which  were  made  payable  to  the  order 
of  the  treasurer  of  the  royal  treasury  of  Portugal,  were  accepted  by  bankers  in 
London,  on  behalf  of  a  customer  who  was  substantially  interested  in  such  biUs  as 
one  of  the  subscribers  to  a  loan  raised  by  the  government  of  ^rtugal  under  the 
regency  of  Don  Miguel  After  the  expulsion  of  Don  Miguel,  ai^  the  establish- 
ment of  Donna  Maria  as  Queen  of  Portugal,  the  second  parts  of  the  bills  in  ques- 
tion were  indorsed  by  the  treasurer  of  the  royal  treasury  of  Portugal,  (the  same 
individual  who  had  filled  that  office  at  the  time  when  the  bills  were  drawn,)  to  an 
agent  of  the  Queen  of  Portugal,  and  by  that  agent  were  presented  for  payment  to 
the  bankers.  The  bankers  refused  payment  on  the  ground  that  they  had  reason 
to  doubt  whether  the  indorser  was  the  officer  to  whose  order  the  bills  were  meant 
to  be  payable,  and  whether  he  had  any  property  or  interest  in  the  bills ;  and  an 
action  was  thereupon  brought  by  the  mdorseo  against  the  acceptors  to  recover  tho 
amount. 

To  a  bill  filed  by  the  bankers,  the  acceptors,  and  by  the  customer  on  whose  behalf 
tliey  accepted  the  bills,  against  the  indorsee,  and  the  Queen  of  Portugal,  praying 
for  a  discovery  in  aid  of  the  defence  to  the  action,  a  commission  to  examine  wit- 
nesses abroad,  and  an  injunction,  a  demurrer  was  allowed,  on  the  ground  of  mis- 
joinder of  plaintiffs  who  were  defendants  in  the  action,  but  who  had  no  interest, 
excepts  as  agents^  in  the  subject  matter  of  the  suit,  with  a  plaintiff  who  was  no 
party  to  the  action,  but  substantially  interested  in  the  subject  matter  of  the  suit 

Whether  tho  bill  was  not  demurrable  on  the  ground  oi  the  Queen  oC  Portugal  hav- 
ing been  improperly  made  a  defendant^  qucere  f 

The  bill  stated  that  in  the  year  1833,  the  five  first  named 
plaintiffs  carried  on  in  co-partnersljip  together  the  business  of 
Dankers,  under  the  firm  of  Sir  Richard  Carr  Glyn,  Mills,  Halli- 
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fax  &  Co.,  and  that  from  December,  1829,  down  to  and 
[*451]  throughout  the  *first  six  months  of  the  year  1838,  Don 
Miguel  was  de  facto  king  of  Portugal,  and  exercised  by 
himself  and  his  agents  all  the  fonctions  of  government  in  that 
country.  That  in  the  early  part  of  the  year  1833,  Don  Miguel 
and  his  government  had  occasion  to  raise  a  loan  of  money  for 
the  exigencies  of  the  said  government,  and  that  such  loan  was  to 
be  raised  from  such  persons  as  were  ^villing  to  advance  the  same 
upon  the  security  of  certain  jgip  or  bonds  to  be  issued  by  or 
under  the  authority  of  Don  Mguel  and  his  government,  and  that 
the  said  government  was  to  engage  to  pay  the  holders  of  such 
scrip  or  bonds  the  sums  therem  mentioned  within  a  period 
therein  named,  and  to  pay  interest  thereon  half  yearly  at  the  rate 
therein  mentioned ;  and  that  in  March,  1833,  Messrs.  Outrequin 
&  Jauge,  bankers  in  Paris,  entered  into  an  agreement  with  I)on 
Miguel  and  his  government  for  negociating  and  raising  such  loan 
in  Paris,  and  for  remitting  the  same  when  raised  to  the  treasurer 
of  the  royal  treasury  of  Portugal,  appointed  by  and  acting  under 
the  authority  of  Don  Miguel  and  ms  government,  to  be  applied 
by  such  treasurer  for  the  use  and  service  of  Don  Miguel  and  his 
government.  That  Messrs.  Outrequin  &  Jauge,  between  the  1st 
of  March  and  the  30th  of  June,  in  the  year  1833,  subscribed  and 
advanced,  and  procured  to  be  subscribed  and  advanced  by  vari- 
ous other  parties  in  Paris  and  elsewhere,  considerable  sums  of 
money  by  dlIIs  of  exchange  or  otherwise,  for  the  use  or  on  ac- 
count of  Don  Miguel  and  his  government^  upon  the  security  of 
such  scrip  or  bonds ;  and  that  they  remitted  a  great  part  of  the 
amount  so  raised  and  subscribed  to  the  treasurer  of  the  royal 
treasury  of  Poltugal,  appointed  by  Don  Miguel  and  his  govern- 
ment, in  bins  of  exchange,  among  which  were  six  bills  of  ex- 
change accepted  by  the  plaintifife,  the  bankers. 
[*452]  *The  bill  proceeded  to  state  that  from  March,  1833, 
down  to  July,  1833,  Don  Pedro^  Duke  of  Braganza, 
was  engaged  in  an  attempt,  by  means  of  foreign  auxiliaries,  to 
expel  Don  Miguel  from  the  throne  of  Portugal,  and  to  subvert 
his  government,  and  to  establish  in  his  stead  Donna  Maria  da 
Gloria,  afterwards,  and  at  the  filing  of  the  bUl,  Donna  Maria  the 
Second,  Queen  of  Portugal.  That  to  resist  such  attempt  Don 
Miguel  had  been  obliged  to  incur  great  and  extraordinary  ex- 
penses, and  that  the  object  of  the  said  loan  was  to  furnish  Don 
Miguel  with  the  means  of  resisting  such  invasion,  and  of  main- 
taining his  government.  That  the  bills  so  remitted  on  account 
of  the  said  loan  were  remitted  to  Joaq uim  Fernandez  Conto,  and 
received  by  him  as  the  treasurer  of  the  royal  treasury  of  Portu- 
gal, appointed  by  Don  Miguel.  That  Baron  D'Est,  who  then 
and  still  was  resident  at  Paris,  drew  upon  the  plaintiff,  the 
bankers,  the  six  several  bills  therein  mentioned  for  the  sums  of 
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650t,  450?.,  550?.,  750?.,  450?.,  and  550?.,  respectively,  payable  at 
the  times  therein  mentioned  to  the  order  of  Messrs.  Outrequin 
&  Jauge.     That  the  said  Baron  D'Est,  according  to  the  custom 
of  merchants,  made  each  of  the  said  bil.ls  of  exchange  in  two 
parts ;  and  by  the  second  of  such  parts  respectively  required  the 
plaintiff,  the  bankers,  to  pay  the  amount  to  Messrs.  Outrequin 
&  Jauge,  the  first  parts  not  being  paid.     That  the  first  parts  of 
the  said  bills  were  remitted  by  Messrs.  Outrequin  &  Jauge  to 
their  agents  in  London,  Messrs.  Gower  &  Co.,  who  received  the 
same,  with  directions  to  present  the  same  for  acceptance,  and  to 
hold  the^^me  when  accepted,  for  the  holders  or  indorsees  of  the 
second  parts.    That  the  first  parts  of  such  bills  were  duly  pre- 
sented and  accepted  by  the  plaintiflfe,  Messrs.  Glyn  &  Co. ;  but 
that  the  plaintiffs,  Messrs.  Glyn  &  Co.,  were  not  sub- 
scribers to  the  said  loan,  but  that  they  accepted  the  *same    [*458] 
in  the  course  of  their  business  as  bankers,  on  the  account 
and  responsibility,  and  by  the  directions  of  the  plaintiff,  Edward 
Richarason,  who  kept  an  account  with  them  as  bankers,  and 
that  they  had  not  any  interest  in  the  said  bills  save  as  such  ac- 
ceptors ;  and  that  in  filing  this  bill  of  discoverv  the  plaintiflfe, 
the  bankers,  acted  nierely  as  they  were  advised  that  as  the  agents 
of  the  plaintiff,  Edward  Richardson,  they  were  bound  to  do,  and 
by  the  directions  of  Edward  Eichardson,  who,  as  the  party  bene- 
ficially interested,  had  the  sole  management  of  the  action  in  aid 
of  the  defence  to  which  the  discovery  was  sought,  an^  of  this 
suit. 

The  bill  proceeded  to  state  that  Messrs.  Outrequin  &  Jauge 
indorsed  eacn  of  the  second  parts  of  the  said  bills,  as  follows : 
"  Pay  to  the  order  of  the  Treasurer-Generai  of  the  royal  treasury 
of  Portugal,  value  in  account  of  the  negotiation  of  the  royal  loan 
of  Portugal,"  and  that  the  bills  so  indorsed  were  transmitted  to 
the  office  of  the  royal  treasury  of  Portugal,  where  the  same  were 
duly  received  by  the  said  Joaquin  Fernandez  Conto,  who  exer- 
cised the  fimctions  of  treasurer  under  the  authority  of  Don 
Miguel  and  his  government;  and  that  Conto  never  was,  and 
never  acted  as  the  treasurer  of  the  royal  treasury  of  Portugal, 
except  under  such  authority,  and  that  he  had  no  power  to  apply, 
dispose  of,  or  negotiate,  any  of  the  said  bills  so  remitted,  except 
under  the  directions  of  Don  Miguel,  or  his  government. 

The  bill  went  on  to  state,  that  in  consequence  of  the  misfor- 
tunes which  attended  the  armies  and  fleet  of  Don  Miguel,  and 
the  approach  of  a  hostile  army,  Don  Miguel  abandoned  Lisbon 
on  the  night  between  the  23d  and  24th  of  July,  1833, 
and  that  Donna  Maria  was  proclaimed  *Queen  of  Por-  [*454] 
tugal,  under  the  title  of  Donna  Maria  the  Second ;  and 
that  shortly  before  the  end  of  July,  1833,  Don  Pedro  and  his 
adherents  acting  on  behalf  of  Donna  Maria,  took  possession  of 
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Lisbon,  and  thereupon  assum^  and  exercised  the  functions  of 
government  on  behalf  of  Donna  Maria ;  but  that  such  ffovem- 
ment  was  entirely  distinct  fix)m,  and  founded  upon  the  aestruo- 
tion  of  the  government  of  Don  Miguel.  That  Don  Pedro  and 
his  adherents  seized  and  took  possession  of  the  second  parts  of 
the  said  six  bills  of  exchange,  among  many  other  similar  bills, 
which  were  in  the  royal  treasury  at  Lisbon,  and  indorsed  the 
same  to  the  defendant  Manoel  Joaquim  Soares,  and  such  indorse* 
ment  of  each  of  the  said  six  bills  of  exchange  purported  to  be 
signed  by  Joaquim  Fernandez  Conto,  and  such  indorsements 
were  dated  the  Ytiht  of  August,  1833,  which  was  after  C^to  had 
ceased  to  be  the  treasurer  of  the  royal  treasury  of  Portugal  on 
behalf  of  Don  Miguel.  That  such  indorsements  were  made  by 
Conto,  improperly  and  without  authority,  and  in  fraud  and  vio- 
lation of  the  duties  which  devolved  upon  him  as  the  agent  of 
Don  Miguel  entrusted  with  such  securities.  That  the  bonds  or 
scrip  issued  by  Don  Miguel  and  his  government  were  not  recog- 
nized, or  agreed  to  be  recognized  by  Donna  Maria  or  her  govern- 
'ment;  but,  on  the  contrary,  that  the  loan  ralSsed  by  Don  Miguel 
was  declared  by  Donna  Maria  and  her  government  to  be  void, 
and  not  binding  in  the  kingdom  of  Portugal ;  and  that  neither 
Donna  Maria,  nor  any  person  on  her  behalfj  had  given  or  agreed 
to  give  any  valuable  consideration  for  the  said  bals  of  exchange. 
That  the  possession  of  the  second  parts  of  the  said  six  bills  of 
exchange  was  obtained  by  Donna  Maria,  or  the  persons  actidg 
on  her  behdlf,  by  fraud,  accident,  or  violence,  and  that  they  did 
not,  nor  did  any  of  them  thereby  acquire  any  beneficial  interest 

in,  or  title  to  the  said  bills  of  exchange. 
[*455]        *The  bill  proceeded  to  state,  that  as  soon  as  Messrs. 

Outrequin  &  Jauge  discovered  that  the  said  bills  of 
exchange  had  £illen  into  the  hands  of  Donna  Maria,  and  the 
persons  acting  on  her  behalf,  they  gave  instructions,  which  were 
repeated  from  time  to  time,  to  Messrs.  Gower  &  Co.,  not  to  de- 
liver up  the  first  parts  of  the  said  bills  of  exchange,  and  to  resist 
all  claims  to  the  said  bills,  on  the  part  of  Donna  Maria  or  her 
government,  or  any  person  claiming  title  through  them. 

The  bill  then  stated,  that  besides  the  said  six  bills  of  exchange, 
another  bill  in  two  parts  for  600Z.,  was  drawn  by  Baron  d'Est 
upon  the  plaintiff,  the  bankers,  the  first  part  of  which  bill  was 
remitted  to  Messrs.  Gower  &  Co.,  who  procured  the  same  to  be 
accepted  by  the  plaintifis,  the  bankers,  and  the  second  part  of 
which  was  remitted  to  Lisbon,  where  it  was  indorsed  by  Conto 
to  Soares,  who  obtained  possession  of  the  first  part,  and  presented 
the  same  for  payment  to  the  plaintiffs,  the  bankers.  That  to 
such  application,  Messrs.  Glyn  &  Co.  gave  the  following  answer : 
"  This  Dill  being  by  the  indorsement  of  Messrs.  Outrequin  & 
Jauge,  made  payable  not  to  an  individual,  but  to  a  public  officer, 
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whose  name  does  not  appear,  and  circumstances  having  trans- 
pired which  give  the  acceptors  reason  to  doubt,  whether  me  per- 
son who  has  taken  upon  nimself  to  indorse  it,  is  the  person  in- 
tended bv  Messrs.  Outrequin  k  Jauge,  the  acceptors,  though 
readj  and  willing  to  pay  the  amount,  require,  before  doinj^  so, 
satisfactory  evidence  of  the  right  of  Gonto  to  indorse  this  bfll  as 
the  Treasurer-General  of  Portugal,  mentioned  in  the  indorsement 
of  Messrs.  Outrequin  &  Jauge."  That,  thereupon,  Scares  insti- 
tuted proceedings  in  the  Tribunal  of  Commerce  at  Paris,  against 
the  Baron  d^Est  and  Messrs.  Outrequin  &  Jauge,  to  recover  the 
amount  of  the  said  bills,  and  also  against  many  other 
persons  to  recover  the  amount  *of  similar  bills,  and  [*466] 
that  the  Tribimal  of  Commerce  found  that  Scares  was 
not  a  bona  fide  holder  of  such  bills,  and  gave  judgment  against 
him  accordingly. 

The  bill  mrther  stated,  that  Scares,  nevertheless,  on  the  19th 
of  June,  1886,  commenced  an  action  against  the  plaintiffs,  the 
bankers,  in  the  Court  of  King's  Bench,  to  recover  tne  amoimt  of 
the  said  six  bills  of*exchan^.  That  Scares  pretended  that  he 
was  a  holder  of  the  said  bills  for  a  valuable  consideration,  and 
meant  to  insist  in  his  said  action  on  his  right  to  recover  in  that 
character,  whereas  he  was  a  mere  agent  of  Donna  Maria  or  her 
government,  and  had  no  property  or  interest  in  the  said  bills,  or 
anyofthCTa. 

The  bill  proceeded  to  make  a  number  of  charges  in  support  of 
that  allegation ;  and  it  prayed  for  a  discovery  of  the  several  mat- 
ters charged,  and  for  a  commission  or  commissions  to  examine 
the  plainti&'  witnesses  at  Lisbon,  Paris  and  elsewhere*;  and 
that,  in  the  meantime,  the  defendants  and  their  agents,  and  the 
agents  of  each  of  them  might  be  restrained  by  iniunction  irom 
continuing  or  commencmg  further  proceedings  at  law. 

To  this  bill  the  defendant  Scares  put  in  a  demurrer  upon  three 
grounds ;  first,  that  there  was  a  misjoinder  of  plaintiff ;  second- 
ly, that  the  matters  in  respect  of  which  discovery  was  sought 
were  immaterial  to  the  deduce ;  and  thirdly,  that  the  Queen  of 
Portugal  was  improperly  made  a  defendant 

Mr.  Pemberion  and  Mr.  Boupdl^  in  support  of  the  demurrer  :— 
The  only  plaintiff,  who  has  any  actual  interest  in  the  subject 
matter  of  this  suit,  is  Richardson ;  and  as  he  is  not  l^ally  liable 
to  pay  these  bills  of  exchange,  he  is,  of  course,  not  a  de- 
fendant *in  the  action  which  has  been  brought  by  Scares  [*457] 
for  the  purpose  of  recovering  the  amount 

The  plaintiffs,  Messrs.  Glyn  k  Co.,  represent  that  they  ac- 
cepted the  bills  as  the  bankers  of  their  customer  Richardson,  and 
by  his  desire  and  direction,  and  that  they  have  no  interest  in  the 
matter,  otherwise  than  as  such  acceptors  on  his  behalf.    The  ac- 
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tion  is  brought  by  Scares  as  indorsee  against  Messrs.  Glyn  &  Co., 
as  acceptors,  who  are  liAble,  as  such  acceptors,  to  pay  the  amount; 
but  it  IS  supposed  that  the  plaintiflfe  have  some  right  or  equity  to 
resist  the  payment,  because,  in  the  interval  between  the  time  at 
which  these  bills  were  drawn,  and  the  time  at  which  they  were 
indorsed  by  the  treasurer  of  the  royal  treasury  of  Portugal  to 
Soares,  the  government  of  Don  Miguel,  in  whose  behalf  it  is  al- 
leged they  were  drawn,  was  changed  and  transferred  to  that  of 
Donna  Mlaria  the  Second ;  and  the  new  government,  as  it  is  said, 
has  no  interest  in,  or  title  to  these  securities. 

This  bill  is  incapable  of  being  sustained,  both  because  the  facts 
alleged  in  the  bill  and  sought  to  be  discovered,  if  admitted,  would 
be  wholly  immaterial  as  a  ♦  efence  to  the  action,  and  because  it 
is  irregular  in  point  of  pleading.  As  to  the  materiality  of  the 
facts  stated  in  the  bill,  there  is  no  allegation  that  Bichardson 
and  Messrs.  Glyn  &  Co.,  as  acceptors  of  the  bills  on  behalf  of 
Richardson,  have  not  received  full  value  for  the  amount ;  and  if 
this  be  the  case,  how  can  the  discovery  sought  by  the  bill  aid 
the  defence  at  law  ?  What  right  have  they  tD  say  that  the  biUs 
shall  not  be  paid,  or  that  they  shall  be  paid  only  to  Don  Miguel 
or  his  agents,  because,  as  they  allege,  Donna  Maria  or  her  gov- 
ernment is  not  entitled  to  the  benefit  of  thfem?  The  proper 
course  for  the  plaintiflfe,  Messrs.  Glyn  &  Co.,  was  to  file  a 
[458]  *bill  of  interpleader;  but  their  supposed  ground  of  de- 
fence to  the  action  totally  fails.  Is  there  any  principle 
in  the  law  of  nations  upon  which  it  can  be  maintained,  that 
where  money  is  raised  by  way  of  loan  on  the  security  of  a  nation, 
and  the  government  of  that  nation  is  changed,  the  government 
dt  facto  is  not  entitled  to  the  benefit  of  the  loan  ?  The  loan  was 
raised  on  the  credit  of  the  Portuguese  nation,  at  a  time  when 
Don  Miguel  exercised  the  functions  of  government.  Donna 
Maria  is  now  the  la^vful  sovereign  of  Portugal,  and  the  payment 
of  part  of  the  securities  in  which  the  moneys  raised  for  the  Por- 
tuguese government  was  invested,  is  resisted  upon  the  ground 
that  those  securities  do  not  belong  to  Donna  Maria,  who  is  the 
lawful  sovereign,  but  to  Don  Miguel,  who  is  a  mere  pretender  to 
the  throne  of  Portugal. 

But  the  bill  is  demurrable  in  point  of  pleading,  upon  two 
grounds ;  not  only  is  the  Queen  of  Portugal,  who  is  not  a  party 
to  the  action  in  aid  of  which  the  discovery  is  sought,  improperly 
made  a  defendant,  but  there  is  a  misjoinder  of  plaintiffs,  Messrs. 
Glyn  &  Co.  having  no  interest  in  the  subject  matter  of  the  suit, 
except  in  their  character  of  acceptors  as  bankers  for  their  cus- 
tomer, Richardson,  but  being,  as  such  acceptors,  of  course  the 
defendants  in  the  action;  and  their  co-plaintiff  Richardson,  be- 
ing the  party  substantially  interested,  but  a  stranger  to  the  record 
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at  law.  In  Th^  King  c/Spamy,  Machado^{a)  it  was  decided  that 
where  plaintiflfe  who  have  no  interest  in  the  suit  except  as  agents 
of  their  co-plaintiff  are  joined  with  a  plaintiff  who  has  an  interest, 
a  general  aemurrer  to  the  bill  is  a  good  defence.  That  was  a 
bill  for  relief,  but  the  principle  of  the  decision  is  equally  applica- 
ble to  a  bill  for  discovery.  If  plaintiflfe,  having  no  in- 
terest, were  permitted  to  be  joined  *with  plaintiffs  hav-  [*4o9] 
ing  an  interest  in  the  matter  sought  to  be  discovered, 
strangers  and  witnesses  might  be  so  multiplied  upon  the  record 
as,  by  a  succesaon  of  abatements  arising  from  marriages  and 
deatlis,  to  occasion  great  delav  and  denial  of  justice  to  parties 
seeking  the  recovery  of  their  legal  rights.  So  far  as  the  action 
by  the  holder  of  these  bills  against  the  acceptors  is  concerned, 
Richardson  is  a  mere  stranger ;  and  a  court  of  equity  will  not 
permit  a  person  to  file  a  bill  for  discovery  \mless  in  aid  of  some 
proceeding  pending  or  intended,  and  there  must  be  allegations 
to  that  effect ;  Cardah  v.  WcUkins.(h)  Richardson  is  not  a  party 
to  the  pending  proceeding  at  law  ;  and  it  is  not  alleged,  nor  can 
it  be  alleged  that  he  has  any  cause  of  action.  It  is  clear  that  if 
Richardson  alone  had  filed  a  bill  for  discovery  in  aid  of  the  de- 
fence to  the  action  by  the  indorsee  against  the  acceptors,  in  re- 
spect of  which  proceeding  he  is  a  perfect  stranger,  he  could  not 
have  sustained  such  a  bill ;  and  if  ne  could  not  nave  sustained  it 
alone,  it  is  equally  clear  that  he  is  improperly  joined  in  tiiis  bUl 
with  the  defendants  at  law.  To  try  whether  there  is  or  is  not  a 
misjoinder  of  plaintiffs,  put  the  converse  of  the  case;  could 
Soares,  a  party  to  the  action,  have  filed  a  bill  of  discovery  against 
Richardson,  a  stranger  to  the  action,  and  at  most  a  mere  witness? 
Fenlon  v.  Hughes{c)  is  a  distinct  authority  to  show  that  a  demur- 
rer would  lie  to  such  a  bill :  and  this  leads  to  the  other  objection, 
that  the  Queen  of  Portugal,  who  is  not  a  party  to  the  action,  and 
could  at  most  be  only  a  witness,  is  improperly  made  a  defendant; 
for,  upon  the  authority  just  cited,  a  mere  witness  cannot  be  made 
a  defendant  to  a  bill  for  discovery.  With  a  single  exception, 
which  proves  the  rule,  there  is  no  instance  in  which  a  person, 
who  is  not  a  party  to  the  action,  can  be  made  a  party  to  a  bill 
for  an  injunction  or  discovery  in  aid  of  the  defence  to 
the  action.  The  *excepted  ease  is  where  such  a  bill  is  [*460] 
filed  against  underwriters,  and  the  owners  who  are  ben- 
eficially interested  in  the  result  of  the  action ;  and  that  exception 
is  founded  upon  a  special  act  of  Parliament. 

Look  at  the  injustice  which  will  be  done,  if  the  court  should 
not  allow  this  demurrer.  This  bill  represeiits  that  Soares  is  a 
mere  agent  of  the  Queen  of  Portugal;  Soares  is  in  this  comitry, 
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and  can  put  in  an  answer.  But  there  is  no  reason  to  suppOBe 
that  the  Qaeen  of  Portugal  will  put  in  an  answer;  and  she  \b 
evidently  made  a  party,  not  for  the  purpose  of  obtaining  a  dis- 
covery, but  for  the  purpose  of  effectually  preventing  all  progress 

in  the  action. 

Mn  J.  Russell  contra : — It  is  said  that  if  all  the  fects  stated  in 
the  liill  wore  conceded,  those  facts  would  constitute  no  ground 
of  defence  to  the  action  at  law,  and  that,  therefore,  this  demurrer 
must  be  allowed.  The  facts  stated  in  the  bill  are  the  foxmdatioii 
of  the  judgment  of  the  Tribunal  of  Commerce  at  Paris,  by  which 
judgment  it  was  declared  that  Soares  has  no  title  to  the  bills  of 
exchange  ^^  hich  he  is,  in  this  country,  seeking  to  recover.  It  is 
alleged;  and  not  denied,  that  the  possession  of  the  bills  was  ob- 
tained by  fraud  or  violence ;  that  the  person  by  whom  the  bills 
purj^^ort  to  be  indorsed  to  Soares  did  not  indorse  them,  or,  if  he 
indorsed  them,  did  so  in  fraud  of  his  trust,  or  under  duress ;  that 
Soares,  and  the  government  whose  agent  he  is,  never  gave  any 
consideration  for  the  bUls,  and  that  Soares  is,  in  fact,  a  fraudu- 
lent hcilder  of  the  bills,  the  amount  of  which  he  seeks  to  recover; 
and  yet  it  is  contended  that  these  facts,  though  they  be  all  ad- 
mitted, are  inmiaterial  to  the  defence  of  the  plaintiflfe  at  law. 

Whether  the  case  alleged  by  the  bill,  and  established  by 
[*461]     the  decision  of  the  Tribunal  of  Commerce  *at  Paris^ 

\^'ill  or  will  not  constitute  a  good  defence  to  the  action, 
is  a  question  which  the  court  will  not  determine  upon  demurrer- 
It  has  been  decided  that  where  the  bill  is  for  a  discovery  leading 
to  relief  at  law,  the  defendant  cannot  plead  in  bar  to  the  discov- 
ery what  will  be  a  bar  to  the  relief  at  law :  Hhidman  v.  7ht/lor,{a) 
Lonl  Redej^dale  lays  down  the  true  rule  as  to  this  point  in  his 
IVeatise  on  Pleadings.(6)  "  K  it  can  be  supposed  tiiat  the  dis- 
covery ma}*  in  any  way  be  material  to  the  plaintiff  in  the  support 
or  defence  of  any  suit,  the  defendant  will  oe  compelled  to  make 
it.'^  And  he  illustrates  that  rule  by  the  case  of  the  Bishop  of 
London  v,  Fytche^  where  the  bishop  filed  a  bill  against  the  pa- 
tron of  a  living,  and  a  clerk  presented  by  him,  to  discover  whe- 
ther the  clerk  had  given  a  bond  of  resignation,  and  the  patron 
demurretl  on  the  ground  that  the  discovery  was  either  such  as 
might  subject  him  to  penalties,  or  was  immaterial  to  the  plain- 
tiff; and  tlie  demurrer  was  overruled,  the  court  being  of  opinion 
that  the  btmd  was  not  simoniaeal,  but  conceiving  that  the  dis- 
covery might  be  material  to  support  a  defence  to  a  quare  impedit 
upon  this  ground,  that  the  bond  put  the  clerk  under  the  power 
of  the  patron  in  derogation  of  the  rights  of  the  ordinary.  The 
opimon  which  the  court  entertained  in  that  case  as  to  the  validity 
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of  the  bond,  waa  afterwards  determined  by  tbe  House  of  Lords 
to  be  erroneous ;  but  that  circmnstance  does  not  aftect  the  prin- 
ciple upon  which  the  demurrer  was  overruled.  The  bond  was 
taken  not  to  be  illegal,  and  upon  that  supposition  Lord  Thurlow, 
in  delivering  judgment,  observes  that  **  it  is  not  too  much  to  say- 
that  where  a  man  comes  for  the  discovery  of  evidence  material 
to  his  defence,  the  defendant  shall  not  protect  himself  against  the 
discovery."  And  he  adds,  that,  "  whether  the  discovery 
*was  material  or  not,  was  chiefly  for  the  plaintiff  who  [*462] 
paid  the  costs  to  judge :"  Bishop  of  Tendon  v.  Fytche.{a) 

As  to  the  objection  that  Donna  Maria,  the  Second,  is  improp- 
erly made  a  defendant  to  the  suit-,  because  she  is  not  a  party  to 
the  action,  the  answer  to  that  objection  is,  that  a  court  of  equity 
will  consider  who  is  the  substantial  party  in  the  action  at  law. 
Soares  has  no  beneficial  interest ;  he  is  the  mere  agent  of  the 
government  of  Donna  Maria,  and  the  Queen  of  Portugal  is  sub- 
stantiallv  the  party  who  seeks  the  recovery  of  the  amount  of 
these  bills,  though  she  cannot  claim  it  in  a  court  of  law.  The 
practice  in  insurance  'cases,  where  the  parties  beneficially  inter- 
ested are  constantly  joined  with  the  underwriters  in  suits  in 
equity,  shows  that  the  supposed  uniform  or  general  rule  which 
is  contended  for  on  the  other  side,  is  subject  to  modification  ac- 
cording to  circumstances;  nor  does  the  practice  in  those  cases 
constitute,  as  was  argued,  the  only  exception.  What  is  more 
common  than  to  join  the  assignor  with  the  assignee  of  a  bond, 
or  other  instrument,  the  party  having  the  legal  with  the  party 
who  has  the  equitable  interest? 

The  other  objection  in  point  of  form  is,  that  there  is  a  misjoin- 
der of  plaintiffs,  who  have  no  interest  with  a  plaintiff,  who  has 
an  interest  in  the  subject  matter  of  the  suit.  The  rule  laid  down 
by  Lord  Redesdale(i)  is,  that  "  interest  in  the  subject  of  the  suit, 
or  a  right  to  the  thing  demanded,  and  proper  title  to  constitute 
a  suit  concerning  it,  are  essentially  necessary  to  sustain  a  bill ; 
and  that  if  they  are  not  fully  shown  by  the  bill  itself  the  defend- 
ant may  demur."  The  question  is,  therefore,  whether 
the  interest  of  all  the  plaintiffs  is  not  fully  *shown  by  [*463] 
the  bill  The  plaintifts,  Messrs.  Glyn  &  Co.,  are  neces- 
sarily, from  the  form  and  nature  of  the  action,  the  only  defend- 
ants at  law  ;  Mr.  Eichardson  is  shown  by  the  bill  to  be  the  party 
substantially  interested  in  the  result  of  the  action;  and  the 
bankers  state  upon  the  bill,  that  they  have  no  actual  interest  in 
the  subject  matter  of  the  action,  but  that  Richardson  is  the  party 
substantially  interested.  This  allegation  is  admitted;  it  is  aa- 
mitted  that  Richardson  alone  is  interested  in  the  result  of  the 
action,  and  that  the  money,  if  recovered,  is  to  be  paid  out  of  his 
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funds.  How,  then,  can  the  King  of  Spain  v.  ifachado  apply  to 
this  case?  There  the  co-plaintiflF  objected  to,  was  objected  to  on 
on  the  ground  that  he  had  no  interest ;  here  the  objection  is,  that 
the  co-plaintiff  said  to  be  improperly  joined  with  the  plaintiflEi, 
who  are  necessary  parties  to  the  action,  is  the  person  most  inter* 
ested  in  the  result  of  the  action.  In  insurance  cases  it  is  the 
constant  practice  to  join  the  broker  as  a  co-plaintiff  with  the 
pai'ty  beneficially  interested.  Again,  where  a  bill  is  filed  to  re- 
strain a  purchaser  from  seeking  ^  action  to  recover  the  deposit, 
the  vendor  and  the  auctioneer,  that  is  to  say,  the  person  substan^ 
tially  interested  and  the  agent,  are  properly  made  co-plaintifi&. 
It  is  not  inconsistent,  therefore,  witn  the  practice  of  tne  court, 
and  it  is  certainly  just  and  equitable,  that  the  cestui  que  trust 
should  be  brought  before  the  court  in  a  suit  seeking  discovery 
in  aid  of  the  defence  to  an  action  brought  against  tne  trustees. 
Suppose  Messrs.  Glyn  &  Co.  refused  to  defend  the  action  brought 
against  Richardson,  or  compromised  the  rights  of  their  cestui  que 
trustj  could  it  be  contended  that  this  court  would  refuse  to  inter- 
fere, and  that  Richardson  could  obtain  no  relief?  It  is  said  that 
Soares  could  not  file  a  bill  of  discovery  against  Richardson,  and 
that,  therefore,  Richardson  could  not  alone  file  a  bUl  of  discoverjr 

in  this  court,  and,  if  he  could  not  alone  file  a  bill,  he  is 
[*464]     ^improperly  joined  with  the  co-plaintiflfe.     It  is  true  that 

Fenton  v.  nwjhes  has  decided  that  a  bill  of  discovery 
cannot  be  filed  against  a  mere  witness ;  but  it  is  assumed  in  the 
argument  that  Richardson  is  a  mere  witness.  In  Clwlmonddty  v% 
Clinion^{a)  the  rights  of  the  persons  improperly  joined  as  co- 
plaintifis,  namely,  the  heir  at  law  and  devisee,  were  perfectly  in- 
consistent. Here  there  is  no  inconsistency  between  tne  rights  of 
the  plaintiff?,  who  are  the  necessary  parties  in  the  action  at  law, 
and  of  the  plaintiff  who  is  the  party  substantially  interested;  nor 
can  any  inconvenience  result  from  the  joinder  of  these  plaintifl&w 
The  plaintiffs  must  pay  the  costs  as  soon  as  the  answers  of  the 
defendants  are  put  in ;  and  as  to  the  arguments  founded  upon  the 
inconvenience  arising  from  a  multiplicity  of  abatements  by  deaths 
and  marriages,  they  are  plainly  inapplicable  in  the  present  case. 

Mr.  Pemberton  in  reply : — It  is  not  denied  that  Richardson, 
and  the  bankers  who  have  accepted  the  bills  on  his  behalf,  have 
received  full  value  for  them,  and  the  only  pretence  the  plaintiffs 
have  for  resisting  payment,  is  the  right  which  they  have  assumed 
to  themselves,  of  considering  whether  the  person  who  is  now 
recognized  as  the  lawful  Queen  of  Portugal,  or  another  person 
who  formerly  usurped  her  rights,  has  the  better  pretensions  to 
the  throne  of  Portugal,  as  if  that  question  were  in  the  slightest 
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degree  material  to  the  determination  of  the  issue  between  the 
holder  and  the  acceptors  of  these  bills  of  exchange.  The  bills 
are  indorsed  by  the  person  to  whose  order  they  are  made  paya- 
ble ;  and  if  all  the  statements  in  the  bill,  respecting  the 
contest  for  the  throne  of  Portugal  between  Don  ^Miguel  [*465] 
and  Donna  Maria,  and  the  succession  of  the  one  govern- 
ment to  the  other,  be  admitted,  they  cannot  in  the  least  degree 
aflfect  the  determination  of  a  question  which  must  depend  upon 
the  same  principles  which  govern  every  similar  mercantile  trans- 
action, llindman  v.  Taylor  is  a  case  of  which  the  authority  is 
doubtful,  and  applies  only  to  a  plea ;  not  to  a  demurrer.  Lord  Re- 
desdale,  in  a  note  to  the  passage  cited  from  his  treatise,  expresses 
a  doubt  as  to  the  soundness  of  Ijord  Thurlow's  decision  in  Fi/iche 
V.  The  Bishop  of  London.  The  cases  of  Cuffy.  PIaiell,{a)  Make- 
peace v.  IIayi/Lorne,{h)  and  The  King  of  Spain  v.  Machado^{c)  have 
established  that  a  plaintiff  who  has  no  interest  cannot  be  joined 
with  a  plaintiff  who  has  an  interest  in  the  subject  matter  of  the 
suit,  and  the  cases  which  constitute  a  real  or  apparent  exception 
to  the  rule,  are  cases  which  have  either  no  application  to  the  pres- 
ent case,  or  which  would  not  be  followed  since  the  more  recent 
decisions. 


July2M. — ^The  Master  OF  THE  Rolls  :(d)— This  isabill  which 
professes  to  have  for  its  object  a  discovery  and  commission  for 
the  purpose  of  meeting  an  action  brought  by  the  party  claiming 
to  be  the  holder  of  certain  bills  of  exchange  against  Messrs.  Glyn 
&  Co.,  who  are  the  acceptors  of  those  bills.  In  so  far  as  the  par- 
ties to  the  record  at  law  are  concerned,  this  is  an  ordinary  mer- 
cantile transaction.  It  is  stated  that  Messrs.  Outrequin  &  Jauge 
having  a  certain  sum  of  money,  which  they  were  desirous  of  re- 
mitting to  the  government  of  Portugal — ^for  what  purpose,  or 
how  the  money  came  into  their  hands,  I  abstain  at  pres- 
ent from  ^considering — ^adopt  this  course  for  doing  so.  [*466] 
They  procure  six  bills,  drawn  by  a  Baron  D'Est  on 
Messrs.  Glyn  &  Co.,  which  are  each  in  two  parts :  one  part  is 
sent  to  England  for  the  purpose  of  being  accepted,  and  it  is  ac- 
cepted by  Messrs.  Glyn  &  Co.,  in  the  ordinary  course,  and  re- 
tained by  the  agent  of  Messrs.  Outrequin  k  Jauge,  to  whom  it 
was  remitted ;  the  other  part  is  sent  to  Lisbon  and  made  payable 
to  the  order  of  the  Treasurer-General  of  the  royal  treasury  oi 
Portugal,  value  in  account  for  the  negotiation  of  the  royal  loan 
of  Portugal.  The  second  parts  of  the  bills  in  question  are  after- 
wards remitted  to  this  country,  purporting  to  be  indorsed  by  the 
Treasurer-General  of  the  royal  treasury  of  Portugal  to  Soares, 


(a)  4  RuflB.  242. 
(6)  Ibid.  244. 


ie)  Ibid.  225. 
\d)  Sir  C.  Pepys. 
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who  is  the  plaintiff  at  law,  claiming  to  hold  by  virtue  of  the  title 
derived  unaer  this  indorsement. 

As  between  the  holder  and  the  acceptors  of  the  bills,  therefore, 
the  matter  in  contest  is  whether  the  party  holding  the  bills,  is  or 
is  not  the  person  who  derived  title  under  the  individual  or  the 
officer  to  whose  order  the  bills  were  made  payable.  The  accept- 
ors have  an  undoubted  right  to  have  that  fact  ascertained,  be- 
cause upon  the  affirmative  of  that  fact  depends  their  authority  to 
pay  the  bills  which  they  have  accepted ;  and  if  they  should  pay 
the  bills  to  persons  not  authorized  to  receive  the  money,  tney 
would  not  be  entitled,  as  against  those  whose  money  thev  are 
supposed  to  have  in  hand,  to  say  they  had  discharged  all  obliga- 
tion that  attached  to  them  in  respect  of  those  bills.  They  are, 
therefore,  of  course,  entitled  to  nave  that  fact  investigated,  but 
beyond  that  they  have  no  interest  whatever  in  the  subject  mat- 
ter. It  cannot  be  material  to  them  how  Messrs.  Outrequin  & 
Jauge  had  the  money  in  their  hands ;  why  it  was  they  wished 
to  remit  it  to  Portugal ;  and  least  of  all,  can  it  be  mate- 
[*467]  rial  to  the  parties,  the  acceptors  *of  the  bills,  whether 
the  person  who  seeks  to  recover  the  money  on  those 
biUs,  if  he  shall  get  it  into  his  hands,  means  to  apply  it  to  one 
purpose  or  another.  The  sole  question  is,  whether  he  is  the 
party  legally  authorized  to  receive  the  money,  and  invested  with 
the  authoritv  of  those  parties  to  whose  order  the  money  was 
made  payable.  And  it  does  appear,  upon  the  statement  of  this 
bill,  that  the  acceptors  are  ftilly  aware  of  the  situation  in  which 
they  stand,  because,  from  a  feeling  creditable  to  themselves  as 
merchants  and  bankers,  they  are  anxious  in  this  bill  to  disclaim, 
as  far  as  they  can,  any  interest  in  the  subject  matter  of  the  suit^ 
and  to  withdraw  themselves  from  the  situation  of  refusing  to  pay 
bOls  which  they  have  regularly  accepted.  They  say  they  have 
no  interest  in  the  subject  matter ;  but  that  Mr.  Kichardson,  who 
is  a  customer  of  theirs,  and  who  keeps  money  with  them,  having 
desired  them  to  accept  those  bills,  they  accepted  them  for  him, 
and  therefore,  that  the  subject  of  this  suit  is  a  matter  of  perfect 
indifference  to  them ;  and  they  evidently  show,  as  far  as  the 
statement  in  the  bill  will  enable  them  to  do  so,  a  disposition  to 
withdraw  from  the  contest  raised  by  this  suit.  This  is  not  a  bill 
for  the  purpose  of  administering  equities  between  the  parties ;  it 
is  not  a  bill  in  which  the  question  who  is  entitled  to  the  money 
can  be  discussed ;  it  is  merely  a  bill  to  aid  the  defence  to  an  ac- 
tion at  law,  and  it  cannot  correctly  or  properly  raise  any  question 
which  is  not  material  for  that  purpose. 

This  bill  has  been  met  by  a  demurrer  raising  three  questions. 
The  first  point  raised  by  the  demurrer  is  that  Mr.  Richardson  is 
improperly  made  a  plaintiff;  secondly,  it  is  said  that  the  matter 
sought  to  be  discovered  would  not  be  material  for  the  defence  of 
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the  action  at  law ;  and  thirdly,  that  the  present  Queen  of  Portu- 
gal has  been  improperly  made  a  defendant. 

*I  find  quite  sufficient  ground  for  allowing  this  de-     [*468] 
murrer  on  the  first  point  raised ;  and  I  shall  only  so  far 
observe  on  the  two  latter  points  as  to  show  the  reason  why,  if  an 
application  should  be  made  by  the  plaintiflfe  for  liberty  to  amend 
their  bill,  I  shall  think  it  my  duty  to  refuse  it. 

The  making  the  present  Queen  of  Portugal  a  defendant,  can* 
not  possibly  be  correct  in  any  view  consistent  with  the  object  for 
which  this  bill  professes  to  be  filed.  It  cannot  be  material  for 
the  purpose  of  a  defence  at  law  ;  it  can  only  be  material  in  the 
event  oi  the  suit  being  so  constituted  as  to  raise  a  question  as  to 
the  equities  between  the  parties.  Whether  she  has  been  made  a 
defendant  fi'om  mistake,  or  with  the  hope  of  deriving  an  advan- 
tage from  the  utter  impossibility  of  any  answer  being  obtained 
from  the  Queen  of  Portugal,  is  a  question  upon  which  I  feel  it 
unnecessary  to  make  any  observation  beyond  this,  that  all  the 
statements  in  the  bill  about  the  contest  for  the  thYone  and  crown 
of  Portugal,  must  be,  in  any  view  of  the  case,  wholly  immaterial. 
The  courts  of  this  country  know  nothing  of  the  contests  of  for- 
eign powers,  as  to  who  is  or  who  is  not  to  be  sovereign  of  a  foreign 
state ;  the  courts  only  know  those  who  are  from  time  to  time  recog- 
nized by  this  country  as  sovereigns.  With  regard  to  the  crown 
of  Portugal,  the  recognized  acts  of  this  country  are,  in  the  first 
place,  the  acknowledgment  of  the  individual  named  on  this  re- 
cord, Don  Miguel,  as  Regent  of  Portugal  during  the  present 
queen's  minority ;  and  the  reco^ition  of  the  present  Queen  of 
Portugal  as  sovereign.  There  nas  been  no  recognition  in  this 
country,  nor  is  it  so  stated  in  this  bill,  of  the  individual  Don 
Miguel  as  sovereign  of  Portugal,  and  yet  the  whole  equity  at- 
tempted to  be  raised  on  the  bill  is,  as  to  whether  Don 
*Miguel  is  or  is  not  to  be  considered  the  sovereign  of  [*469] 
Portugal. 

It  is  impossible  to  suppose  that  it  could  ever  be  maintained,  in 
an  action  upon  a  bill  of  exchange  by  the  holder  against  the  ac- 
ceptor, that  the  title  to  the  crown  of  a  foreign  state  was  matter 
to  be  put  in  issue,  and  to  be  submitted  to  the  coRsideration  of  a 
jury.  All  the  statements  on  the  face  of  this  bill  are  utterly  im- 
material with  reference  to  the  only  matter  at  issue  in  the  action. 
It  is  a  case,  therefore,  in  which  one  cannot  but  suspect  that  some 
irregular  and  collateral  advantage  was  expected  to  be  derived 
from  making  the  Queen  of  Portugal  a  party  to  this  record.  But 
it  is  quite  another  question  whether  a  defendant  could  take  ad- 
vantage of  that  by  demurrer.  It  is  not  necessary  that  I  should 
express  any  opinion  ujK)n  that  point ;  but,  undoubtedly,  it  may 
be  an  important  consideration  on  the  question  of  pleading, 
whether  advantage  by  way  of  demurrer  could  be  taken  of  a  per- 
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son  having,  under  such  circumstances,  been  improperly  made  a 
defendant ;  or  whether,  in  another  stage  of  the  cause  in  \s^hich 
the  question  would  arise,  the  plaintiff  could  obtain  any  advan- 
tage by  taving^  improperljr  made  a  party  defendant  to*  a  bill  of 
discovery.  That  might  be  important  at  some  future  stage  of  the 
"cause,  where  the  question  might  arise  how  far  the  injunction 
ought  or  ought  not  to  be  continued,  until  the  answer  of  tlie  de- 
fendant should  be  brought  in,  I  purpose,  however,  to  decide 
this  case  entirely  upon  the  first  objection. 

The  sole  parties  to  the  action  are,  of  course,  the  holder  and  ac- 
ceptors of  the  bill ;  but  Messrs.  Glyn  &  Co.,  the  plaintiffs  upon 
this  record,  are  not  those  who  are  sought  to  be  directly 
[*470]  affected  one  way  or  the  other  *by  the  result  of  the  ac- 
tion. They  have,  in  reality,  no  intL-rest  in  the  action  at 
law ;  no  property  in  the  subject  matter  out  of  which  these  bill 
transactions  arise ;  they  are  merely  acceptors  for  another  person 
whose  money  they  have  got  in  their  hands,  and  they,  therefore, 
throw  the  whole  burden  of  the  litigation  upon  Mr.  Eichardsom 
Now  the  holder  of  these  bills  is  utterly  and  entirely  a  stranger 
to  Mr.  Richardson  ;  there  is  no  contract  bringing  thie  holder  and 
Mi.  Richardson  into  any  kind  of  connection.  AVhetlier  Mr, 
Richardson  has  or  has  not  desired  the  bankers  tf>  accept  these 
bills,  or  whether  he  has  or  has  not  undertaken  to  indemnify  the 
bankers,  is  a  fiict  with  which  the  holder  of  the  bills  has  nothing 
whatever  to  do,  and  it  would  be  a  strange  course  for  a  court  of 
equity  to  pursue,  where  there  is  no  question  or  contest  between 
the  holder  and  the  acceptor  of  a  bill  of  exchange,  to  permit  a 
party  to  come  into  a  court  of  equity  for  the  purpose  of  obtaining 
discovery,  who,  upon  the  face  of  the  bill  states  that  he  has  no 
interest  in  the  matter.  It  is  quit-e  sufficient  to  refer  to  those 
cases  which  ai'e  now  indisputably  the  law  of  the  court,  and  which 
establish,  that  if  a  person  who  has  no  right  to  sue  b}^  himself^ 
and  who  is  a  perfect  stranger  as  between  himself  and  tlie  defend- 
ant, is  joined  with  those  who  have  a  right  to  sue,  that  is  matter 
of  objection  to  the  suit,  not  only  upon  plea  or  demurrer,  as  the 
matter  may  be  raised,  but  even  at  the  hearing  of  the  cause.  If 
Mr.  Richardson  has  no  right  to  come  here  as  plaintiff,  if  he  has 
no  right  to  seek  for  the  discovery  which  is  sought,  then  it  h  quite 
clear,  whatever  ground  the  acceptors,  if  they  had  come  in  tlieir 
own  right,  might  have  had  to  ask  for  the  dii^coverVj  they  cannot 
have  that  discovery  under  the  present  circuni stances.  Mr,  Rich- 
ardson has  nothing  whatever  to  do  with  the  ca^ ;  ho  i5  under 
no  legal  obligation,  he  is  not  s<:iught  to  be  affected  by 
[*471]  the  proceedings  *ut  law,  and  the  true  way  of  tryin,(^  hia 
.  right  to  come  here,  is  to  suppose  he  came  here  iiidivida- 
ally  and  alone.  If  he  were  to  come  here  individually  and  alone, 
and  were  to  sa^-,  "  Tliis  is  my  money  ;  I  have  undertaken  to  in- 
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demnify  tlie  bankers,  and  they  will  not  make  the  defence,  if  I  do 
not ;  they  will  not  file  a  bill  of  discovery,  which  they  ought  to 
do,  if  I  do  not  take  that  step ;  and,  therefore,  I  come  here  to 
raise  a  question  as  between  the  holder  and  acceptors  of  the  bill 
of  exchange,  upon  matters  which  the  parties  at  laAv  do  not  think 
proper  to  litigate  in  this  court ; "  it  is  clear  that  such  a  bill  could 
not  be  sustained,  and  that  Mr.  Richardson  would  not  have  a 
right  to  introduce  himself  into  a  contest  between  parties  who  are 
in  litigation  respecting  a  legal  contract,  and  to  ask  for  the  inter- 
position of  this  court,  because  he  alleges,  for  some  reason  or 
other,  some  transactions  between  himself  and  the  defendants  at 
law  ;  that  he  has  some  interest,  not  connected  with  the  other  liti- 
gating parties,  or  arising  out  of  any  contract  with  them,  but  that 
the  only  interest  he  has  in  the  subject  matter  in  contest  is  merely 
a  personal  liability  to  pay.  This  case,  therefore,  is  totally  dis- 
tinct from  those  cases  which  were  alluded  to  in  the  argument,  in 
which  persons  are  permitted  to  come  to  this  court  and  obtain  an 
injunction  as  between  co-defendants ;  as,  for  instance,  the  case  of 
a  vendor  who  comes  to  this  court  for  an  injunction  where  the 
purchaser  is  bringing  an  action  against  the  auctioneer  for  the  de- 
posit. There  the  vendor  may  insist  on  the  purchase  money  re- 
maining in  deposit  where  it  was  placed ;  for  he  has  an  interest 
in  the  subject  matter  in  contest,  and  is  seeking  to  protect  that, 
which  he  has  a  right  to  allege  is  his  own.  Heile  the  supposed 
interest  of  Mr.  Kichardson  amounts  to  a  mere  personal  liability, 
and  the  performance  of  a  personal  contract. 

*I  am  clearly  of  opinion,  therefore,  that  Mr.  Richard-  [*472j 
son  has  no  right  to  appear  here  as  a  co-plaintiff  with 
the  bankers,  who  might,  as  to  part  of  the  discovery  sought — 
though  I  give  no  opinion  upon  that — be  entitled  to  ask  for  an  in- 
vestigation of  some  of  the  fiicts  stated  in  the  bill.  As  the  bank- 
ers have  associated  themselves  with  a  person*  who  has  no  right 
to  sue,  the  demurrer  must  be  allowed ;  and,  for  the  reasons 
which  I  have  stated,  I  shall  not  give  any  leave  to  amend  the  bill. 


Wharton  v.  The  Earl  of  Durham. 

1834:  29th  and  30th  July,  and  5th  August 

W.  bequeathed  5,000^  to  the  daughter  of  his  brother  J.,  charged  on  his  real  estates, 
and  authorized  tlie  interest  to  be  raised  for  her  maintenance,  if  J.  should  so  di- 
rect ;  and  lie  devised  Iiis  real  estates,  so  eliarged,  to  J.  in  fee.  J.  bequeathed 
10,0001  in  trust  for  his  daughter  for  life,  and  after  her  death  in  trust  for  her  chil- 
dren, and  declared  that  that  sum  should  be  in  addition  to  the  sum  to  which  slio 
was  entitled  under  W.'s  will.  The  daughter  afterwards  married.  Her  father  ad- 
vanced to  her  husband  15.000?.  as  her  marriage  portion,  and,  by  the  settlement, 
pill  money,  and  a  jointure  for  the  wife,  and  portions  for  the  younger  children  of 
the  marriage,  were  provided  out  of  the  husband's  property  and  the  15,000?.  were 
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declared  to  be  In  eatu^ction  of  the  sums  to  which  the  wife  was  entitled  tind^ 
W/a  will :  Held,  (affirtiiing  the  decision  of  the  Vice-Chancellor,)  that  the  10,000f. 
legBCj  WAS  Qot  adeemed  by  the  marriage  portion. 

The  several  instruments,  upon  the  eflFect  of  which  the  question 
in  this  cause  araso,  together  with  the  circumstances  and  manner 
in  which  the  ca.se  came  before  the  court,  are  fully  stated  in  Mr. 
Simons'  fei>orts,  Vol.  V,  p.  297.  * 

The  YicO'Chancellor  having,  bv  his  decree,  dated  the  21s4  of 
November,  18S2,  among  other  things,  declared  that  the  pkin- 
tiffi^  John  Wharton  and  Susan  Mary  Ann,  lus  wife,  in  her  right, 
and  the  plaintiff,  John  Wharton,  as  the  administrator  of  Susan 
Wharton,  deceased,  and  the  defendant^  Thomas  Barrett  Lennard, 
as  the  administrator  of  his  late  wife,  Margaret  Lennard, 
[*473]  deceased,  *were,  by  virtue  of  the  will  of  the  testator, 
General  John  Lambton,  entitled  to  have  the  sum  of 
10,000?.,  with  interest,  at  4  per  cent  from  the  time  of  the  Uy^tor 
tor%  death,  raised  out  of  his  freehold,  copyhold  and  personal  es- 
tates, the  defendant,  the  Earl  of  Durham,  presented  a  petition  of 
appeal  against  that  decree. 

Sir  B.  Sugden^  Mr.  Knight  and  Mr.  Pofe,  for  Mr.  and  Mrs. 
W^harton,  in  support  of  the  decree. 

Mr.  Rolfo  and'  Mr.  Lloyd  for  Mr.  Barrett  Lennard. 

The  SfjIicilof'Gvneral,  Sir  W.  Home  and  Mr.  Stephenson  for  the 
appellant,  the  Earl  of  Durham. 

With  respect  to  the  questions  arising  upon  the  construction  of 
the  instmmente,  and  upon  the  point  of  law,  the  counsel  on  both 
sides  followed  the  same  general  line  of  argument,  and  relied  upon 
the  same  authorities  respectively,  as  in  the  court  below.  The 
f< allowing  additional  cases  were  referred  to :  Shudal  v.  Jekyll^(a) 
Thonms  v,  ICemej/s^{b)  Hartop  v.  Whitmore.{c) 

It  was  also  ma<lD  a  matter  of  considerable  controversy  how  far, 
under  the  circunistances,  Mr.  and  Mrs.  Wharton  were  proved,  or 
could  be  considcredj  to  have  been  ignorant  of  the  nature  and  ctm- 
tenls  of  General  Ijambion's  will ;  and  how  far,  if  notice  was  to 
be  pi'cau]ne<l,  their  acquiescence  for  so  many  years  precluded 
them  from  now  prosecuting  their  claim  with  success.  Upon  the 
subject  of  their  alleged  ignorance,  the  only  positive  evidence  was 
to  be  found  in  the  testimony  of  Mr.  Ralph  John  Lamb- 
[*474]  ton,  who  was  examined  as  a  *witness  on  behalf  of  the 
plaintiffs,  and  who  deposed,  that  in  the  montfi  of  March, 


(a)  2  Atk.  516, 
(fcj  2  Veni,  -iia. 


(c)  1  P.  Wm&  681. 
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1794,  very  shortly  after  General  Lambton's  decease,  his  will  was 
read  over,  in  the  presence  of  some  of  the  domestics,  to  several 
members  of  his  fiunily,  then  residing  at  Lambton  Hall,  among 
whom  were  the  deponent,  his  late  brother  William  Henry  Lamb- 
ton,  and  his  sister  Jane  Dorothy  Lambton ;  but  neither  of  the 
plaintiff  was  present  on  that  occasion.  He  further  deposed,  that 
m  the  month  of  October,  1826,  while  the  plaintiffs  were  staying 
with  him  on  a  visit,  Mr.  Ward,  the  solicitor  of  the  defendant. 
Lord  Durham,  called  upon  the  deponent  at  his  residence,  and 
saw.  both  the  plaintifife ;  that  at  such  meeting  Mr.  Ward,  in  the 
deponent's  presence,  had  some  conversation  with,  and  addressed 
the  plaintiff,  Mrs.  Wharton,  respecting  a  legacy  of  10,000Z.  which 
had  been  left  her  by  her  father,  and  that  such  conversation  took 
place,  to  the  best  of  his  recollection,  in  the  presence  also  of  the 
plaintiff,  her  husband ;  that  Mr.  Ward  asked  Mrs.  Wharton  if 
she  had  given  any  release  for  the  legacy,  and  that  she  thereupon 
replied  mat  she  never  till  then  had  heard  of  any  such  legacy 
having  been  left  to  her,  but  that  she  would^  have'^her  claim  in- 
vestigated, and  that  she  thought  it  was  very  likely  that  such  a 
legacy  might  have*been  left  to  her,  as  she  considered  herself  to 
have  been  a  favorite  child  of«her  father. 


August  5th, — The  Lord  Chancellor  : — The  question  in  this 
case,  which  was  decided  by  the  Vice-Chancellor,  and  is  now 
brought  here  by  appeal,  is  whether  or  not  a  provision  of  15,000/. 
made  for  Susan  Mary  Ann  Lambton  by  her  father.  General  John 
Lambton,  on  her  marriage  with  John  \Vharton,  of  Skelton  Cas- 
tle, in  the  year  1790,  was  to  operate  by  way  of  ademp- 
tion *of  a  legacy  of  10,000/.  left  to  her  by  the  general  [*475] 
in  his  will  executed  in  the  year  1788.  And  first  of  all, 
as  the  general  died  in  the  year  1794,  and  the  bill  was  only  filed 
in  the  year  1829,  the  length  of  time  that  elapsed  without  any 
claim  demands  consideration.  It  is  a  matter  to  which  I  always 
feel  bound  to  pay  the  closest  attention,  and,  if  unexplained,  it 
will  almost  always,  with  me,  prove  decisive. 

Mr.  and  Mrs.  Wharton  were  living  during  all  that  period  of 
thirty-five  years  in  habits  of  more  or  less  intimacy  with  the  gene- 
ral's  family,  that  family  comprising  among  its  members,  William 
Henrv  Lambton,  Lord  Durham's  father,  down  to  the  year  1797, 
and  during  the  whole  period,  Ralph  John  Lambton,  who,  upon 
the  death  of  William  Henry  Lambton,  his  elder  brother,  and  the 
sole  executor  of  the  general's  will,  became  the  testator's  legal 
personal  representative.  Mr.  Wharton  was  in  embarrassed  cir- 
cumstances during  almost  the  whole  of  that  time,  and  it  certainly 
does  seem  very  extraordinary  that  the  knowledge  of  the  legacy 
in  General  Lambton's  wll  shoidd  never  have  reached  Mr.  or 
Mrs.  Wiiarton, 
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Nevertheless,  I  am  bound  to  proceed  on  tlie  evidence  in  the 
cause,  and  whatever  the  improbo  bilitj^  may  be  of  the  ignorance 
alleged  by  Mr.  and  Mrs.  Wharton,  three  facts  are  before  me,  all 
of  which  are  extremely  important  in  determining  the  question  of 
their  cognizance. 

First,  Ralph  John  Lambton,  who  was  the  executor  of  his 
brother's  will,  and,  of  course  in  that  character  the  personal  re- 
presentative of  his  father  also,  was  the  person  who  naturally 
would  have  made  the  communication  to  them.  After  the  year 
1797,  when  his  brother  died,  he  might  be  regarded  as 
[*476]  the  head  of  the  family.  But  he  *has  bQcn  examined  as 
a  witness,  and  he  cannot  say  that  any  such  communica- 
tion wj)|  made ;  moreover  the  defendant  has  not  examined  him 
at  all  to  this  matter.  Now  the  negative,  the  ignorance,  is  not 
easily  proved ;  but  if  there  had  been  a  communication  this  might 
well  have  been  shown.  Indeed,  I  attach  much  weight  to  the 
argument  urged  for  the  respondent,  that  a  communication  of  the 
fiict  that  a  legacy  had  been  left  would  naturally  have  led  to  a 
consultation  upon  the  point  of  law,  and  congequently  that  the 
knowledge  of  such  communication  would  have  been  better  pro- 
cured, and  the  proof  of  it  more  easily  made  than  in  an  ordinary 
case  of  the  communication  of  any  fact  not  leading  to  legal 
consultation. 

Secondly,  upon  Lord  Eldon  becoming  the  purchaser  of  an  es- 
tate on  which  the  legacy,  unless  adeemed,  was  a  charge,  he  re- 
quired a  release  or  an  indemnity,  justly  regarding  the  question 
of  ademption  or  not,  as  far  too  nice  even  for  him  to  decide  with- 
out any  securitj.  Upon  this,  application  was  made  by  Lord 
Durham's  solicitor  to  Mrs.  Wharton  in  the  presence  of  Ralph 
John  Lambton  and  of  her  husband.  The  request  was,  that  she 
should  release  her  legacy  under  the  general's  will.  Her  answer, 
as  stated  by  Mr.  Ralph  John  Lambton  in  his  evidence,  was,  that 
she  never  before  had  heard  of'  any  legacy  given  to  her  by  her 
fiither's  will.  This  circumstance  is  very  material.  It  is  clearly 
admissible  in  evidence  as  the  declaration  made  by  a  party  in  an- 
swer to  an  application  from  the  opposite  party,  and  it  was  made 
in  the  presence  not  only  of  that  party's  solicitor,  but  of  the  per- 
sonal representative  of  the  testator  himself  To  this  Mr.  Ralph 
John  Lambton,  the  executor  gives  no  contradiction  whatever, 

and  he  has  not  been  cross-examined  by  the  appellant. 
[*4:77]  ^Thirdly,  not  only  does  the  defendant  not  cross-ex- 
amine Mr.  Ralph  John  Lambton,  but  he  does  not  avail 
himself  of  the  evidence  of  Mr.  or  Mrs.  Wharton,  which  he  might 
have  done  by  means  of  a  cross  bill.  It  is  impossible,  therefore, 
to  allow  any  force  to  an  observation  that,  though  Mrs.  Wharton 
might  know  nothing  of  the  general's  will,  yet  Mr.  Wharton  must 
have  known  something.     The  defendant  has  elected  not  to  trust 
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Mr.  Wharton's  oatb^  and  therefore  cannot  be.  heard  to  urge  aach 
a  possibility. 

Upon  the  whole,  I  think  the  court  is  bound  judicially  to  con- 
sider that  the  knowledge  of  the  legacy  is  noti^  brought  home  to 
Mr.  or  Mrs.  Wharton.  Indeed,  the  proof  of  ignorance,  with  a 
view  to  the  argument  arising  firom  lapse  of  time,  lies  more  upon 
the  plaintiff  than  upon  the  aefendant  Lord  Durham,  and  I  think 
that  the  evidence  on  this  point  preponderates  decidedly  in  their 
&yor ;  that  is  to  say,  that  the  case  stands  before  the  court  on  the 
£act  of  Mr.  and  Mrs.  Wharton  not  having  known  of  the  i^acy 
before  Mr.  Ward  made  the  communication  in  Mr.  Balph  John 
Lambton's  presence. 

The  question,  therefore,  which  alone  remains  for  the  court  to 
decide  is,  whether  or  not  the  legacy  was  adeemed  €)y  the 
settlement. 

I  shall  not  go  through  the  other  branches  of  the  argument,  on 
which  I  think  the  preponderance  is,  upon  the  whole,  in  &vor  of 
the  plaintiflfe.  But  one  argument,  if  sound,  appeared  to  be  de- 
cisive, and  sufficient  of  itself  to  support  the  judgment  below. 
The  settlement  expressly  gives  the  15,000i.  as  intended  to  cover 
the  legacy  left  by  the  will  of  the  general's  brother  in  1772,  and 
it  says  nothing  whatever  of  the  legacy  in  the  general's  own  wilL 
Hence,  say  the  plaintiffs,  it  is  impossible  to  hold  that 
*the  general,  having  expressed  this  settlement  to  be  in  [*478] 
ademption  of  one  thing,  can  be  intended  to  have  meant 
that  it  should  be  in  ademption  of  another  also.  Nor  can  any 
authority  of  anj  kind  be  shown  which  proves  the  affirmative  of 
such  a  proposition.  To  this  it  was  most  ingeniously  and  power- 
fully urged  for  the  appellant,  that  the  reason  for  expressing  the 
satisfaction  of  the  uncle's  legacy  was  obvious,  for  unless  adeemed 
expressly,  the  law  would  not  have  worked  any  ademption  or  sat-* 
iafaction ;  whereas  the  law,  without  any  expressed  intention,  was 
sufficient  to  operate  the  ademption  of  the  legacy  proceeding  from 
the  general  himself,  the  maker  of  the  will  as  well  as  of  the  settle- 
ment ;  and  to  this  argument  I  was  at  first  disposed  to  listen  with 
much  favor.  Had  further  consideration  induced  me  to  think  it 
sound  and  decisive,  I  should  then  have  felt  it  iacumbent  on  me 
to  examine  the  other  points  of  the  respondents'  case  more  rigor- 
ously, though  in  that  event  I  have  little  doubt  that  I  should  have 
arrived  at  the  same  conclusion  ;  for  they  appear  to  me  sufficient 
to  support  the  decree.  But  no  such  scrutiny  is  necessary,  for  I 
am  clearly  of  opinion  that  the  appellant's  argument  is  not  suffi- 
cient to  displace  this,  the  main  foundation  of  the  judgment  below. 

That  the  presumption  of  law  is  against  double  portions  no  one 

Juestions,  any  more  than  that  the  rule  is  founded,  on  good  sense, 
'or  the  parent,  being  only  bound  by  a  duty  of  imperfect  obliga- 
tion to  make  provision  K)r  the  child,  and  being  tlie  sole  judge 
Vol.  HL  21 
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'  what  that  provision  shall  be,  must,  generally  speaking,  be  sup- 
posed, when  he  makes  a  second  arrangement  by  settlement  or 
otherwise,  to  put  it  in  the  stead  of  a  former  one  made  by  will,  and 
not  to  dS  that  twice  over  which  no  law  could  compel 
[*479]  him  to  do  once.  "'^Nevertheless,  as  has  oftentimes  hap- 
pened with  legal  principles,  there  has  been  a  tendency 
to  push  the  presumption  once  established  beyond  the  bounds 
which  the  principles  it  was  founded  upon  would  reasonably  war- 
rant, and  because  the  doctrine  was  sound  that  a  second  provision 
should- be  taken  as  substitutionary  for  a  former  one,  it  seems  to 
have,  been  almost  concluded  that  it  never  could  be  accumulative. 
At  least,  the  leaning  of  the  courts  has  frequently  gone  so  far  a^ 
to  make  violent  presumptions  against  the  conclusions  to  be  plainly 
drawn  Ifrom  facts  indicating  an  intention  whioh  excluded  the 
general  supposition  of  ademption ;  and  observations  have  been 
more  than  once  made  in  this  place  indicating  the  opinion  of  the 
court,  that  the  principle  had  been  pressed  qmte  far  enough,  and 
ought  to  receive  no  more  extension.  The  rule,  then,  as  it  now 
stands,  must  be  taken  to  be  this ; — ^the  second  provision  will  be 
held  to  adeem  the  first — say  the  marriage  portion  to  adeem  the 
legacy — ^unless,  from  the  circumstances  of  tne  case,  an  intention 
appears  that  the  child  or  other  person  towards  whom  the  testator 
has  placed  himself  in  hco  parentis  shall  take  both ;  and  there  is 
to  be  no  leading,  still  less  any  straining,  against  inferring  such 
an  intention  from  circumstances,  any  more  in  this  than  in  any 
other  case. 

It  is  equally  certain,  and  flows  equally  from  the  same  prin- 
ciples, that  we  are  not  to  weigh  in  golden  scales  the  provisions 
made,  and  to  determine  against  ademption  merely  because  the 
two  differ  in  amoimt  or  even  in  kind.  A  difference  of  amount 
has  never  been  held  sufficient  proof  of  accumulation,  and  it  has 
been  distinctly  held,  that  the  circumstance  of  the  sums  being 
payable  at  different  times,  and  other  differences,  so  they  be  slight^ 
say  the  books,  will  not  countervail  the  general  presumption  of 
an  intention  to  adeem.  The  cases  of  Ex  parte  Pye  and 
[*480]  *Ex  parte  Dubost^{a)  before  Lord  Eldon,  Hartopp  v.  Har* 
topp,{l>)  before  Sir  William  Grant,  and  the  discussion  of 
the  question  raised  on  Sir  Joseph  JekylVs  will  in  favor  of  his 
niece(c)  sufficiently  illustrate  this  proposition.  Nevertheless  no 
case  has  gone  so  mr  as  to  show  that  a  difference,  such  as  the  one 
in  this  case,  will  have  no  effect  upon  the  application  of  the  prin- 
ciple ;  a  difference  no  less  than  this,  that  t\e  one  portion  would 
have  gone  to  the  issue  of  any  marriage  contractea  by  the  child, 
while  the  other  was  confined  to  the  offepring  of  a  single  bed- 
On  the  contrary,  the  cases,  especially  Eoome  v.  Roome^{d)  Baugh  v. 


(a)  18  Vea  140. 

(b)  17  Vea.  184. 


i; 


c)  Shudal  V.  JehyU,  2  Atk.  616. 
[d)  3  Atk.  181. 
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Iieady(aj  and  Spinks  v.  Robimfp's  show  that  diflferencea  not  greater 
than  tnis,  perhaps  less  consideraDle,  will  suffice  to  exclude  ademp- 
tion ;  and  one  oi  those  cases,  {Baugh  v.  Read^^  though  ill  reported^ 
shows  the  impossibility  of  extenmng  the  principle  of  ademption 
to  a  legacy  where  the  provision  subsejiuenflv  made  was  expressed 
to  be  in  satisfaction  of  a  different  claim.  The  child  was  entitled 
to  1,800/.  under  her  grandfather's  will,  and  her  fiither  had  k  ft 
her  a  legacy  of  8,000Z.  By  her  settlement  the  husband  a)ve* 
nanted  to  release  the  claim  to  her  legacy  of  1,800?.,  in  considera- 
tion of  5,000t  portion  given  by  the  fetner,  which  was  expressed 
to  be  in  satisfaction  of  the  grandfather's  legacy.  It  is  to  be  ob- 
served that  the  Question  raised  there  was  not  wnether  this  should 
operate  as  a  total  ademption  of  the  8,000Z.  legacy  given  by  the 
father's  will,  But  oiAj  pro  tanto.  However,  the  court  field  it  not 
even  to  he  pro  tanto  an  ademption ;  and  yet,  after  satisfying  the 
1,800Z.  of  the  grandfather's  will,  there  remained  upwards  of 
3,000/.  over  to  go  in  ademption  of  the  fisither's  legacy. 

*Let  us  now  consider  what  is  the  intention  manifested    [*481] 
upon  this  settlement  and  will  taken  together,  and,  ad- 
mitting that  the  proof  lies  on  the  party  denying  ademption,  let 
us  see  whether  or  not  he  can  rebut  it  by  reference  to  circumstan- 
ces indicative  of  a  contrary  intent. 

The  will  of  General  Lambton  distinctly  gives  Mrs.  Wharton 
10,000?.,  with  a  statement  that  it  is  to  be  overcjand  above  the 
sum  of  5fi00l,  bequeathed  by  his  elder  brother  William,  and 
charged  on  the  estate  which  descended  from  that  brother  to  the 
general.  The  settlement  states  that  the  15,000Z.  is  in  ftdl  satL^ 
fection  and  discharge,  not  of  5,000Z.  or  any  other  sum  specified, 
but  of  all  and  every  the  sum  and  sums  of  money  which  Mrs. 
Wharton  may  be  entitled  to  or  may  claim  imder  William  Lamb- 
ton's  wiU.  This  change  of  expression  is  by  no  means  immateiial, 
for  it  shows  that  the  general  intended  the  settlement  as  a  dis- 
charge of  whatever  Mrs.  Wharton  could  claim  under  the  will 
for  his  elder  brother,  and,  therefore,  covers  all  claim  of  interest 
due,  as  well  as  the  5,000?.  principal.  Now  the  chief  argument 
for  ademption,  as  regards  intention,  and  independently  of  the 
rule  of  law,  arises  from  the  circumstance  that  the  residue  of  the 
money  settled,  after  satisfying  the  legacy  left  by  William  Lamb- 
ton,  amounted  to  the  sum  bequeathed  by  the  will  of  the  general 
himself.  But  the  sums  no  longer  tally ;  at  any  rate  not  in  the 
general's  view  of  the  matter,  for  he  does  not  speak  of  5,000/., 
but  of  a  different  and  manifestly  of  a  larger  sum,  the  generality 
of  the  description  in  the  settlement  having  no  other  possible 
meaning  than  to  cover  something  beyond  5,000Z.,  as  it  could  not 
by  any  possibility  mean  anything  less. 

(a)  3  Bro.  0.  C.  192 ;  51  0, 1  Ves.  jun.  257.  (5)  2  Atk.  49L 
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[*482]  *But  there  is  anotlier  consideration  not  to  be  got  oven 
The  general  expressly  excludes  the  sum  due,  not  from 
himself,  but  from  the  estate  under  his  brother's  will,  and  declares 
that  the  provision  by  the  settlement  shall  be  in  satisfaction  of 
this  sum,  and  he  exqludes  nothing  more.  His  attention  m  di- 
rected to  the  question  whether  what  he  is  putting  ia  settlement 
shdl  or  shall  not  be  in  ademption  of  any  other  claims;  in  other 
words,  how  fiir  it  shaJl  be  an  ademption,  how  fer  it  shall  be  sub* 
stitutionary,  and  how  far  accumulative.  And  he  aaya,  it  shall 
adeem  or  rather  sat||fy  all  claims  under  the  will  of  William ;  it 
shall  to  that  extent  be  substitutionary.  Is  not  this  a  token  that 
he  meant  it  should  beyond  this  be  not  ademption,  not  substitu- 
tion, but  addition  or  accumulation? 

It  is  to  be  observed  that  he  does  not  say  a  portion  of  the 
15,000i  is  to  satisfy  his  brother's  bequest,  or  rather  discharge 
the  estates  descended  from  him  of  the  burden  lying  on  them. 
He  says  the  sum  settled  is  to  be  in  satisfaction  of  the  sum  charged. 
It  is  not  only  a  straining  of  the  sense  to  assume  that  he  further 
intended  it  to  adeem  the  bequests  in  his  own  will,  but  it  seems 
much  more  natural  to  infer  that  he  intended  it  Bhould  not 
When  a  man  says, "  I  give  you  15,000t,  but  this  shall  be  in  lieu  of 
the  debt  which  my  estate  owes  you  under  my  brother's  will," 
and  says  no  more,  we  are  entitled  to  conclude  that  he  does  not 
mean  to  say  thjik  the  same  sum  shall  be  also  in  lieu  of  the  legacy 
in  his  own  will,  but  rather  that  his  meaning  is,  **  I  hereby  witn 
15,000^.  satisfy  my  brother's  bequest,  but  I  leave  my  own  to 
stand  upon  its  separate  ground." 

That  the  testator  lived  four  years  after  the  settlement,  and  never 
altered  his  will,  may  be  stated  as  an  additional  arga- 
[*483]  ment,  for  certainly  nothing  could  have  been  so  *casy  ; 
yet  on  this  little  reliance  can  be  placed,  both  because 
this  circimistance  is  of  necessity  common  to  all  questions  of 
ademption,  and  because,  if  the  testator  believed  be  had  adeemed 
the  legacy  by  the  second  provision,  he  would  not  think  of  can- 
celling the  first. 

In  addition,  however,  to  the  arguments  arising  from  the  ex- 
pression of  one  intention,  and  the  testator's  silence  as  tf>  another, 
and  to  which  I  have  referred,  the  authority  of  the  cases  is  to  be 
reckoned  of  much  account.  No  instance  can  be  adduced  of  the 
second  provision  being  held  by  implication  to  adeem  one  inter- 
est, when  there  is  an  express  statement  that  it  should  be  taken 
in  satisfaction  of  another ;  and  the  case  of  Bough  v.  Read  is  plain 
and  conclusive  the  other  way. 

I  can,  therefore,  see  no  reason  to  question  the  pi^opriety  of  the 
decision  of  the  court  below.  But,  before  I  conclude,  it  is  fit  that 
I  should  express  my  dissent  from  all  the  observations  which 
have  been  made  in  disparagement  of  the  conduct  of  either  party. 
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Lord  Durham  and  the  rest  of  his  family  can  in  no  way  be  blamed 
for  concealment  of  any  kind.  The  probability  is  that  they  never 
supposed  Mrs.  Whjgrfon  could  be  ignorant  of  the  general,  her 
fetner's,  will.  She  happened  to  be  confined  at  the  time  of  his 
decease,  and  by  reason  of  that  circumstance  was  not  present 
when  the  will  was  read ;  the  subject  had  in  all  likelihood  never 
been  mentioned  among  the  family  afterwards ;  and  the  impres- 
sion of  Lord  Durham  and  his  uncle,  and  his  professional  advisers, 
must  assuredly  have  been  that  Mrs.  Wharton  took  the  provision 
made  for  her  by  the  settlement  instead  of  Ae  legacy,  and  with 
full  knowledge  of  the  latter.  That  his  Lordship  and  those  about 
him,  therefore,  stand  perfectly  above  all  reproach  in  this 
afl^ir  is  quite  undeniable  *upon  the  facts  of  the  case,  as  [*484] 
it  is  assuredly  clear  to  the  mmds  of  all  those  who  are  ac- 
quainted with  the  parties. 

But  it  isjust  as  certain  that  no  blame  whatever  can  be  cast 
upon  Mr.  W  barton  and  his  wife.  Anything  more  incorrect  I 
have  never  known,  than  the  view  of  their  conduct  which  afiects 
to  charge  them  with  making  an  unconscionable  demand.  At- 
tempts have  been  hazarded  to  treat  this  like  the  case  of  persons 
seeking  to  be  paid  over  again  what  they  had  once  before  re- 
ceived. Never  was  anything  more  unjust,  never  was  anything 
more  founded  in  gross  ignorance.  The  accusation  indeed  is 
altogether  absurd.  This  is  a  mere  question  o^  construction, 
and  is,  therefore,  either  a  point  of  law,  or,  if  a  matter  of  fact,  it 
turns  upon  what  was  the  mtention  of  the  party.  Li  either  case 
the  question  is,  whether  or  not  Mrs.  Wharton  was  by  law  en- 
titled to  the  sum  in  dispute  over  and  above  what  the  settlement 
gave  her.  But  in  the  light  most  favorable  to  the  charge,  that 
which  treats  this  as  a  question  of  fact,  that  is  of  intention,  she 
can  only  prevail  by  showing  that  her  father  intended  she  should 
take  both  sums.  Can  anyming  then  be  more  ridiculous  than  to 
charge  her  with  unfairness  for  seeking  to  have  her  fether's  inten- 
tions in  her  favor  fulfilled? 

The  decree  below  must  be  affirmed,  and  with  costs. 

1836 :  May. — This  case  has  since  been  carried  by  appeal  to 
the  House  of  Lords,  where  it  has  been  fully  heard,  and  now 
waits  for  judgment. 
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1829:  26th  May.    1830:  24th  May.     1834:  23d  May  and  5th  Ang^ 

Devise  of  copyhold  land  m  fee  upon  condition  that  the  devisee,  within  one  month. 

pay  2,000il  to  the  testator's  executor,  to  be  applied,  after  payment  of  debts  and 

legacies,  to  charitable  purposes. 
The  testator  died  without  leaving  any  customary  heir  or  next  of  kin. 
Held,  upon  appeal,  that  the  proportion  of  the  2,0002.,  which  was  void  by  the  morU 

main  act,  was  to  be  considered  as  real  estate  undisposed  o(  and  that  the  devisee^ 

and  not  the  crown,  was  entitled  to  it 

John  Girling,  by  his  will  dated  the  1st  of  April,  1798,  de- 
vised certain  copyhold  lands  to  William  Henchman,  (whom  he 
appointed  one  of  his  executors,)  his  heirs  and  assigns,  upon  con- 
dition that  he,  William  Henchman,  his  heira  and  assigns,  should 
my  to  Martin  Harsant,  (whom  he  appointed  his  other  executor,) 
nis  executors  or  administrators,  the  sum  of  2,000/.,  and  he  de- 
sired that  the  same  should  be  taken  as  part  of  his  personal  es- 
tate and  disposed  of  in  the  same  manner  as  was  theremafter  men- 
tioned in  case  the  same  premises  should  be  sold.  But  if  William 
Henchman  should,  for  the  space  of  one  month  after  his  decease, 
refuse  and  decline  to  have  and  take  the  same  premises 
*under  the  said  devise,  then,  firom  and  after  such  reftisal,  [*486] 
he  revoked  the  said  devise,  and  he  thereby  from  thence- 
forth empowered  and  authorized  the  said  WiUiam  Henchman 
and  Martm  Harsant,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  the  survivor  of  them,  to  sell  and  dispose  of  the 
said  copyhold  lands,  at  longest  within  six  months  next  afi;er  his 
decease,  for  the  best  price  that  could  be  got  for  the  same ;  and 
the  moneys  arising  therefrom,  and  from  the  rents  and  profits 
thereof,  in  the  meantime,  imtil  such  sale,  together  with  his  ready 
money  and  securities  for  money,  after  payment  of  his  just  debts, 
funeral  expenses,  the  said  legacy,  and  the  other  charges  and  ex- 
penses incident  to  the  execution  of  his  will,  he  disposed  of  in  the 
manner  thereinafter  mentioned.    The  testator  proceeded  to  give 
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several  legacies ;  and  as  to  the  rest  and  residue  of  the  money 
which  should  then  remain,  he  gave  and  bequeathed  one  thini  part 
thereof  to  the  honest  and  industrious  poor  living  in  Earlsham,  in 
the  county  of  Suffolk,  and  the  remainder  to  the  honest  and  in- 
dustrious poor  living  in  or  belonging  to  the  adjoining  parishes, 
or  to  his  poor  distant  relations  not  mentioned  in  his  will. 

The  testator  died  without  any  customary  heir  or  next  of  kin. 

The  original  bill  was  filed  by  the  executors  against  the  Attor* 
ney-General,  and  the  lords  of  the  manor  were  afterwards  made 
parties  by  a  supplement&l  suit. 

The  questions  at  the  hearing  on  further  directions  were, 
whether  the  devisee  took  the  copvhold  estate  discharged  of  the 
condition  for  payment  of  the  2,pO(/Z. ;  and,  if  not,  whether  that 
sum,  or  such  proportion  of  it  as,  under  the  trusts  of  the 
[*4:87]  will,  was  given  after  payment  of  *debts  and  legacies  to 
purposes  of  charity  which  failed  by  the  statute,  belonged 
to  the  lords  of^  the  manor,  or  to  the  crown.  The  Vice-Chancel- 
lor  (Sir  John  Leach)  decided  that  the  devisee  took  the  laud  sub- 
ject to  the  payment  of  the  2,000Z.,  and  that  the  crown  was  enti- 
tled by  prerogative  to  that  part  of  the  bequest  which  felled  by 
the  mortmain  act.  The  argument  and  judgment  are  reported  iii 
2  Sim.  &  Stu.  498. 

1829 :  May  26th. — ^The  plaintiffe,  the  representatives  of  the 
devisee,  presented  a  petition  of  rehearing,  and  the  case  was 
argued  on  the  26th  of  May,  1829,  before  Lord  Lyndhvirst,  by 
Mr.  Sugden  and  Mr.  Kindsrshy  for  the  appellants,  and  by  Sir 
Gkarles  Wetkerell  and  Mr.  Wray  for  the  Attorney-General, 

On  the  24th  of  May,  1880,  Lord  Lyndhurst  made  the  follow- 
ing observations : — The  case  otHenchman  v.  The  Attorney-  General^ 
which  was  argued  some  time  since,  and  which  now  stands  for 
judgment,  was  an  appeal  from  the  decision  of  the  present  ilast^r 
of  the  Rolls  when  Vice-Chancellor.  The  fects  were  these.  A 
person  of  the  name  of  Girling  was  seised  of  certain  cfjpyhold 
property  in  the  county  of  SuflFolk.  He  devised  that  property  to 
Henchman,  who  was  one  of  his  executors,  upon  condition  that 
he  should  pay  2,000Z.  to  his  co-executor,  Martin  Harsant.  That 
sum  of  money  he  desired  should  be  taken  as  part  of  his  personal 
estate,  and  it  was  to  be  added  to  the  residue  of  his  personal  es- 
tate ;  out  of  that  joint  sum  his  debts  and  legacies  were  to  be 
paid,  and  the  surplus  was  to  be  applied  to  charitable  purposej^. 

This  court  decided  that  the  bequest  to  those  chiiritable 
[*488]  purposes  was  idtogjBther  void,  as  being  contrary  to  *the 
provisions  of  the  Statute  of  Mortmain;  in  consequence 
of  which  the  Master  was  directed,  first,  to  inquire  who  was  the 
heir  at  law  of  the  testator  Girling,  and  who  were  his  next  of  kin. 
The  Master  reported  that  no  person  had  made  out  a  claim  in  point 
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of  evidence,  either  as  heir  at  law  or  next  of  kin.  The  conse- 
qtienoe  was,  that  the  lord  of  the  manor,  the  devisee,  and  the  At- 
torney-Genial on  the  part  of  the  crown,  respectively  claimed 
this  property,  or  rather  the  balance  of  this  property,  part  of  it 
having  been  applied  to  the  payment  of  a  proportion  of  the  debts 
"and  legacies. 

The  case  was  very  elaborately  argued  upon  all  the  various 
points  that  suggest  themselves  in  a  case  of  this  description;  but 
there  was  one  point  that  appears  to  me  to  require  further  con- 
sideration, and  it  is  a  point  probably  upon  which  my  judgment 
will  turn.  The  point  I  allude  to  is  this ;  whether,  if  this  is  to  be 
considered  as  real  estate  in  a  court  of  equity,  the  crown  would 
take  it  by  virtue  of  its  prerogatiYC?  The  Master  of  the  Rolls 
stated  ra  the  course  of  his  judgment  that  the  crown  could  not 
take  it  by  escheat ;  but  whether  it  was  to  be  considered  as  per- 
sonal estate  or  real  estate,  the  crown  would  take  it  bv  virtue  of 
its  prerogative.  That  point  certainly  was  argu^  at  tne  bar,  but 
no  authorities  were  cited ;  and  as  I  do  not  immk  that  so  much 
attention  was  paid  to  it  as  the  importance  of  the  question  de- 
mands, and  as  it  j^'obably  will  govern  my  judgment  with  re- 
spect to  this  case,  1  should  wish  that  point  to  be  argued  distinctly 
and  separately  by  one  counsel  on  each  side,  and  that  an  early 
day  should  be  appointed  for  that  purpose. 

1834 :  May  23<£. — ^Lord  Lyndhurst  shortly  afterwards  resigned 
the  Great  Seal,  and  the  case  was  eventually  re-argued  by  one 
counsel  on  each  side  before  Lord  Brougham. 

*Mr.  Kindersley  for  the  aj^Uants: — ^Where  an  estate  [*4893 
is  devised  subject  to  a  charge,  which  fails  either  be- 
cause it  is  void  by  the  Statute  of  Mortmain  or  for  any  other 
reason,  it  has  been  held  that  the  charge  sinks  into  the  estate  for 
the  benefit  of  the  devisee :  Wright  v.  Row,{a)  Jackson  v.  Hurlock.{b) 
The  case  of  a  charge  is  distinguished  in  this  respect  from  an  ex- 
ception out  of  the  gift;  for,  if  it  be  an  exception  out  of  the  de- 
vise, the  heir  will  oe  entiUed  to  the  benefit  of  the^ilure ;  Qra- 
venor  v.  Hallum.{c)  ^ 

The  terms  of  this  devise,  however,  are  terms  of  condition,  and 
considering  it  as  a  devise  upon  condition,  who  is  the  person,  in 
the  case  of  a  freehold  or  copyhold  estate,  entitled  to  take  advan- 
tage of  a  breach  of  the  condition  ?  It  is  laid  down  by  Littleton,  (d) 
that  the  lord  by  escheat  cannot  take  advantage  of  a  condition 
broken ;  and  Ix)rd  Coke,(c)  in.  commenting  on  the  Statute  82  H. 
Vni,  which  gives  a  right  to  the  grantor  of  a  reversion  to  enter 

{a)  1  Bm  a  C.  61.  (h)  2  Ed.  263. 

Ic)  Ambl  643 ;  ami  see  Cooke  v.  7%e  Stationers'  Conypany^  3  Uylm  &  Keen,  262. 

(d)  Lit  a.  348.  (s)  Co.  ptt.  216  a. 
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for  a  condition  broken,  says  expressly,  '^  But  such  as  come  in 
merely  by  act  in  law,  as  the  lord  b^  escheat,  the  lord  that  entereth 
or  cbameth  by  mortmain,  or  the  hke,  shall  not  take  benefit  of  this 
statute."  In  respect  of  the  right  of  taking  advantage  of  a  con- 
dition broken,  the  crown  cannot  stand  in  a  better  situation  than 
the  lord,  and  the  doctrine  of  prerogative  is  wholly  inapplicable 
to  a  case  of  this  kind.  The  case  of  Arnold  v.  Chapman  ^{a)  is  an 
authority  upon  all  fours  with  the  present  ca&e  to  show  that  it 
must  be  considered  as  real  estate  undisposed  of,  and  not  as  per- 
sonalty. In  Arnold  v.  Chapman^  the  testator  gave  a  copy- 
[*4r90]  hold  ^estate  to  the  defendant  Chapm.in,  be  causing  to 
be  paid  to  his  executors,  the  sum  of  1,OOC»?,,  and  after 
payment  of  nis  debts  and  legacies,  he  gave  the  residue  of  all  his 
estate  to  charitable  purposes;  and  Lord  Hardwicke  held  the 
charge  to  be  part  of  the  testator's  real  estate  undisposed  of,  and 
for  the  benefit  of  the  heir.  If  there  were  an  heir  in  the  present 
case,  a  question  might  arise,  as  in  Smith  v.  Ckixlon,{h)  whether 
the  charge  was  ^hscendible  as  land,  or  transmissible  in  the  hands 
of  the  heir  to  his  personal  representative ;  but  tliere  exin  be  no 
question  as  between  the  heir  and  the  next  ot^  kin,  and  conse- 
quently, no  question  whether  the  crown  can  have  any  possible 
title  to  this  estate  as  bona  vacantia  by  virtue  of  its  prerogative. 

If  the  crown,  therefore,  has  any  title,  it  can  only  be  by  way  of 
escheat,  and  it  has  been  decided  that  copyholds  aiiinot  escheat 
to  the  crown ;  Walker  v.  Denne,{c)  But  even  if  there  were  not 
that  decisive  objection,  the  claim  of  the  crown  would  be  ex- 
cluded by  the  doctrine  established  in  Burgess  w  \Vheait^{d)  that 
the  crown  can  never  come  into  Chancery  to  compel  the  execu- 
tion for  its  benefit  of  a  trust  which  the  heir  might  have  com- 
pelled, to  be  executed.  The  crown  has  no  equity  in  this  court 
to  stand  in  the  place  of  the  heir  at  law,  and  the  devisee,  there- 
fore, is  entitled  to  take  the  estate  discharged  of  the  condition. 
As  to  the  claim  on  the  ground  of  prerogative,  no  case  can  be 
cited  in  which  it  has  ever  been  held,  that  the  prerogative  of  the 
crown  extends  to  the  case  of  executing  a  trust  of  red  estate. 

Mr.  Wray%>T  the  crown : — The  testator  intended  that  the  de* 
vised  copyhold  estate  should  be  entirely  converted  into 
[*4:91]  money ;  in  *disposing  of  the  residue,  he  mixes  the 
money  to  arise  from  the  sale  with  his  ready  money  and 
other  personal  estate,  and  clearly  desired  that  the  copyhold  es- 
tate so  converted,  should  possess  all  the  qualities  of  personal 
estate ;  Mallahar  v.  Mallabar^(e)  Darour  v.  MoUeuXj{g)  Phillips  v. 


(a)  1  Ves.  sen.  108. 
fi)  4  Mad.  484. 
[c)  2  Ves.  jun.  170. 
r)  1  Vea.  sen.  320,  and  1  Sun.  &  Stu.  292,  n. 
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(d)  1  Black.  123,  and  1  Ed.  177". 
(c)  Ca.  Temp.  Talb.  78. 
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PhiJUpsSfl^  There  is  a  partial  &ilure  of  the  pxupoae  of  the  devi- 
sor in  respect  of  that  proportion  of  the  2,000/.,  which  is  devoted 
to  charity,  and  the  customary  heir  is  entitled  to  the  benefit  of 
the  failure ;  but  he  is  entitled  to  it  as  money,  and  not  as  land, 
and  it  is  transmissible  as  monej  to  his  personal  representative, 
and  not  as  land  to  his  heir ;  Smith  v.  Uhxion,{b)  If  the  heir 
of  the  testator  were  entitied  to  the  charge  a^  unconverted  real 
estate,  the  doctrine  laid  down  in  Burgess  v.  WhecUe,  and  in 
Walker  v.  Denne^  would  apply,  and  the  crown  would  have  no 
title ;  but  if  the  charge  be  shown  to  be  money,  the  case  of  Mtd- 
dUton  V,  Spicer,{c)  has  decided  that,  where  there  is  no  next  of  kin, 
the  executor  is  a  trustee  for  the  crown.  It  is  immaterial  that  the 
charge  has  not  been  raised,  and  that  the  land  continues  in  specie, 
for  in  equity  the  land  which  ought  to  be  converted,  and  which 
by  the  will  was  directed  to  be  converted,  is  considered  as  money ; 
and  the  crown  is  entitied  to  it  by  virtue,  of  its  prerogative. 

Mr.  Kindersley  in  reply : — The  question  is  not  here,  as  in  Smith 
V.  Claxton,  in  what  character  land  directed  to  be  sold,  and  as  to 
which  there  is  a  total  or  partial  fidlure  of  the  testator's  purpose, 
descends  to  the  heir ;  but  whether  the  crown,  by  virtue 
of  its  prerogative,  has  a  right  to  insist  that  the  land  *shall  [*492] 
be  converted  into  personalty.  Walker  v.  Denne,{d^  has 
decided  that  where  land  continues  in  specie^  and  it  remaios  ad 
arbiirium  whether  it  is  to  be  considered  as  land  or  money,  the 
crown  has  no  equity  in  this  court  to  compel  its  conversion  into 
personalty  for  the  purpose  of  making  a  title. 

1834:  August  6th. — ^Lord  Chancbllor  Brougham: — The 
question  here  arose  principally  between  William  Henchman,  the 
devisee  of  a  copyhold  estate,  and  the  crown,  (for  the  lord  of  the 
manor  did  not  join  in  the  appeal,)  and  it  related  to  the  sum  of 
2,000t,  which  the  devisee  was  to  pay  the  executor  within  a 
month  after  the  testator's  decease,  and  which  was  treated  as  per- 
sonalty by  the  testator,  and  devised  to  a  charitable  use  with  the 
other  parts  of  the  residue.  There  was  no  customary  heir  or  next 
of  kin,  and  the  question  was,  did  the  devisee  take  the  copyhold 
discharged  of  the  condition  for  payment  of  2,000/.,  ana  if  not, 
did  that  sum  belong  to  the  crown  r 

His  Honor,  the  Master  of  the  Eolls,  held  that,  whether  this 
sum  were  to  be  regarded  as  real  estate  or  as  personalty,  made  no 
difference  •  for,  in  either  case,  the  crown  was  entitled  by  pre- 
rogative, though  not  by  escheat.  If  it  was  real  estate,  the  crown 
took  for  want  of  a  customary  heir ;  if  personal,  for  want  of  next 
of  kin. 

(a)  1  Mylne  A  Keen,  649.  (c)  1  Bra  C.  C.  201. 

(&)  4  Mad.  484.  (d)  2  Vea.  jtm.  170. 
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I  cannot  at  all  go  along  with  this  view  of  the  subject  The 
crown  has  no  such  prerogative ;  it  may  take  personalty  as  bcma 
vacantia^  but  real  estate  it  can  never  take  unless  by  eechea^ 
which  here  can  have  no  place,  because  the  copyhold  tene* 
[*493]  ment  must  escheat  to  the  lord,  *and  not  to  tne  crown ; 
but  any  prerogative  extending  to  real  estate,  as  distinct 
from  escheat,  I  never  yet  heard  of. 

The  case  of  Arnold  v.  Chapnum{a)  was  one  which  received 
great  consideration,  and  Lord  Hardwicke  there  decreed  that-;— 
copyhold  land  being  devised  to  A.,  he  paying  1,000Z.  to  the  tes- 
tator's executors,  and,  afterpayment  of  debts  and  legacies,  the 
residue  to  the  Foundling  Hospital — ^the  l,000i.  was  to  be  con- 
sidered as  real  estate  undw)osea  of;  and  that  the  executors  took 
it  under  a  resulting  trust  for  the  heir  at  law,  the  mortmain  act 
rendering  its  application  to  the  charity  illegal.    This  decisicm 

Eroceeded  upon  the  grohnd  of  the  sum  given  to  charitable  usea 
eing  excepted  out  of  the  devise,  and  so  undisposed  o^  unless 
the  gift  was  valid,  which  by  the  statute  it  was  not. 

Qravenor  v.  HaUum{b)  and  other  cases  take  the  same  view  ci 
the  subject ;  on  the  other  hand,  where  lands  are  given  subject  to 
a  charge,  and  the  charge  is  void  under  the  mortmain  act,  the 
sum  charged  shall  sink  into  the  specific  devise.  Wrighi  v.  Row^ipy 
and  Jackson  v.  Hurlock,{d)  sufficiently  illustrate  the  distinction* 

In  the  present  case  it  does  not  appear  to  be  material,  whether 
the  sum  is  considered  as  excepted  out  of  the  devise,  or  as  a  charge 
upon  it;  and  for  this  reason.  In  the  latter  case,  the  devisee 
takes  the  whole  at  once,  subject  only  to  a  charge  which  has  no 
eflfect ;  in  the  former  view  there  is  a  resulting  trust  for 
[*494]  the  heir ;  but  *the  heir  cannot  be  found,  or  rather  there 
is  none,  and  such  trust  cannot  escheat  to  the  lord  of  the 
manor.  Indeed,  as  long  as  there  is  a  tenant  to  perform  the  ser- 
vices, the  lord  never  can  take  by  escheat,  and  it  would  be  ab- 
surd and  contrary  to  all  principle,  and  inconsistent  with  the  very 
nature  of  property  to  hold  that,  while  the  devisee  was  in  as  ten- 
ant of  the  copyhold  in  general,  a  portion  of  it,  or  a  sum  charged 
on  it,  was  in  the  possession,  or  rather  in  the  holding  of  no  one, 
and  so  escheated  pro  defeciu  hceredis.  As,  therefore,  the  lord  can- 
not take;  as,  beyond  all  question,  the  crown  cannot  take;  and 
as  there  is  here  no  heir  of  the  testator,  the  devisee  alone  can  take. 
He  takes  from  necessity,  indeed,  and  because  there  is  none  other 
to  take,  the  resulting  trust  fidling  for  want  of  a  cestui  que  trust 

But  there  is  another  view  which  may  be  taken  of  the  question. 
The  money  has  never  been  raised ;  the  condition  on  which  the 
gift  was  made  is  unperformed ;  and  this  court  must  be  resorted 


(a)  1  Ves.  sen.  108. 
(&)  AmbL  643. 


(c)  1  Bro.  C.  0.  61. 

(d)  2  Ed.  263. 
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to,  in  order  to  vest  the  money  in  the  executora,  and  make  the 
devisee  perform  his  condition.  Now,  that  the  court  will  raise 
the  money  for  the  heir  at  law  whom  it  jealously  protects,  and 
irill  thus  execute  the  trust  which  results  in  his  favor  so  as  to 
treat  the  proportion  given  contrary  to  the  statute,  as  if  it  were 
not  ^ven  at  all,  and  were  still  estate  descendible  on  the  heir,  is 
certain,  and  the  cases  from  Arnold  v.  Chapman  downwards  show 
it.  But  the  court  has  never  lent  itself  to  raise  money  charged 
and  destined  to  an  illegal  use  for  any  other  party,  certainly  not 
for  the  crown ;  indeed  that  princip^p  is  sufficiently  established  by 
the  case  of  Walker  v.  Denne.{a) 

*That  the  crown  cannot  take  by  escheat,  this  being  [*495] 
copyhold,  I  have  already  observed.  That  this  is  not 
personalty,  there  needs  no  argument  to  show;  indeed,  Arnold  v. 
Chapman  and  all  the  cases  prove  it.  That  the  crown  can  in  no 
way  be  entitled,  is  therefore  clear.  For,  as  to  the  prerogative 
touching  such  a  case,  it  is  contrary  to  the  plainest  and  most  fun- 
damental principles  governing  English  tenures. 
^  But,  if  neither  the  crown  nor  the  lord  can  take,  the  question 
lies  between  the  devisee  and  the  testator's  heir,  who  has  no  ex- 
istence by  the  case.  Therefore,  upon  the  present  state  of  the 
facts,  the  devisee  is  entitled,  and  the  judgment  below  must  be  re- 
versed, and  the  deposit  returned. 


(a)  2  Ve&  jon.  170. 


Wasse  v.  Heslington. 

Bolls.— 1834:  30th  June. 

Where  a  testator  directs  that  his  debts  and  fuDeral  expenses  are  to  be  paid  bj  his 
executors,  it  is  prima  facie  to  be  considered  that  he  means  the  pajrment  to  be 
made  by  them  out  of  tba  funds  which  come  to  then:  hands  as  executors.  Whether 
he  intends  that  all  property^  which  he  gives  to  his  executors,  shall  be  subject  to 
the  payment  of  his  debts  and  legacies,  must  be  gathered  from  the  whole  will. 

Thomas  Heslington,  by  his  will,  dated  the  16th  of  Novem- 
Der,  1831,  in  the  first  place,  directed  all  his  just  debts  and  fune- 
ral and  testamentary  expenses,  to  be  paid  by  his  executors  there- 
inafter named ;  and  he  gave  unto  his  wife  Isabella,  all  his  house- 
hold furniture,  plate,  linen,  &c.,  which  should  be  in  and  about 
his  house  at  the  time  of  his  death.  And  he  devised  to  his  wife 
and  her  assigns,  during  her  life,  the  dwelling-house  at  Skelton, 
with  the  appurtenances  (except  the  bam)  thereunto  be- 
longing, and  from  and  after  her  decease  he  *devised  the  [*496] 
same  unto  and  to  fhe  use  of  Thomas  Heslington,  of  Skel- 
ton, his  heirs  and  assigns  forever.  He  also  gave  to  his  said  wife 
and  her  assigns,  during  her  life,  one  yearly  rent  charge  of  180Z., 
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to  be  paid  to  her  by  equal  quarterly  payments ;  and  be  charged 
the  same  on  the  real  estates  thereinaSier  by  him  devised  to  the 
said  Thomas  Heslington :  and  he  thereby  declared,  that  the  pro- 
vision made  for  his  wife  should  be  accepted  by  her  in  lieu  and 
satisfaction  of  all  dower  and  freebench  which  sue  might  be  enti- 
tled to  upon  his  decease.  And  he  gave  the  freehold  closes  or 
parcels  of  land  and  hereditaments  then  lately  purchased  by  him, 
situate  in  the  township  of  Dishforth,  in  the  county  of  Yorlc,  and 
also  the  sum  of  l,000t,  (which,  as  well  as  the  legacy  duty  for  the 
same,  he  charged  upon  the  real  estates  thereinafter  by  him  de- 
vised to  the  said  Thomas  ELeslington,)  unto  the  saia  Thomas 
Heslington,  and  his  brother  in  law,  George  Parker,  their  heirs, 
executors,  administrators  and  assigns  respectively,  in  trust  imme- 
diately after  his  decease,  to  place  out  at  interest  the  said  sum  of 
1,000?.,  and  to  pay  the  interest  thereof,  and  also  the  rents,  issues 
and  profits  of  the  said  freehold  closes,  unto  his  wife's  niece,  Isa- 
bella, the  wife  of  Thomas  Forest,  during  her  life  for  her  separate 
use ;  and  after  her  decease,  in  trust  that  Thomas  Heslin^n  and 
George  Parker,  their  heirs,  executors,  administrators  and  assigns 
respectively,  should  stand  seised  of  the  said  freehold  closes  or 
parcels  of  land,  and  be  possessed  of  the  said  sum  of  1,000Z.,  and 
interest  upon  such  trusts  as  the  said  Isabella  Forest  should  ap- 
point; and  in  de&ult  of  such  appointment,  in  trust  for  all  and 
every  the  child  and  children  of  Isabella  Forest,  who,  being  sons, 
shomd  attain  twenty-one,  or  daughters  should  attain  that  age  or 
.marry,  to  be  equally  divided  between  them ;  but  if  there  should 

be  no  such  chUd,  as  to  the  freehold  closes  for  the  right 
[*497]    heirs  of  Isabella  Forest,  and  as  to  the  sum  of  *l,0O0t, 

in  trust  for  such  person  living  at  her  decease,  as  would 
be  entitled  thereto  by  virtue  of  the  Statute  of  Distributions. 
And  the  testator  devised  all  such  of  his  messuages,  lands,  &c.,  as 
were  situate  in  the  township  of  Kirkby  Hill,  and  the  close  or 
parcel  of  land  containing  about  six  acres,  therein  described,  unto 
and  to  the  use  of  his  said  wife  Isabella,  and  her  assims  during 
her  life.  And  from  and  after  her  decease  he  devised  the  same 
unto  the  said  George  Parker,  his  heirs  and  assigns  forever,  sub- 
ject nevertheless  to,  and  chargeable  with  the  sum  of  1,000/,, 
which  he  thereby  gave  unto  the  said  Thomas  Heslington,  and 
directed  to  be  paid  at  the  end  of  six  calendar  months  nfter  the 
death  of  his  "said  wife,  but  to  be  a  vested  interest  in  the  said 
Thomas  Heslington,  immediately  on  the  testator's  decease.  The 
testator  proceeded  to  give  two  annuities,  which  he  charged  on  the 
residue  of  his  real  estates  devised  to  the  said  Thomas  Heslington, 
and  he  gave  to  the  two  daughters  of  Hannah  Tryers,  the  sum  of 
501.  apiece,  to  be  vested  interests  in  them  at  his  decease,  but  not 
payable  until  six  calendar  months  sStev  the  death  of  their  mother, 
and  he  charged  the  same  ou  the  residue  of  the  real  estates  de- 
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vised  to  the  said  Thomas  Hedington ;  and  he  then  gave  several 
pecuniary  legacies,  all  which  he  charged  upon  th^  residue  of  his 
real  andpersonal  estate,  devised  and  bequeathed  to  the  said 
Thomas  Heslington.  And  he  devised  and  oequeathed  unto  the 
said  Thomas  Heslington  all  his  freehold,  copyhold  and  leasehold 
estates  whatsoever  in  Great  Britain,  except  certain  hereditaments 
and  premises  thereinbefore  mentioned,  and  all  his  personal  estate 
whatsoever,  (except  such  part  of  his  personal  estate  as  was  be- 
queathed to  his  said  wife,)  to  hold  the  same  unto  and  to  the  use 
of  the  said  Thomas  Heslington,  Bis  heirs,  executors,  administra- 
tors and  assigns  respectively,  according  to  the  natures  thereof 
respectively,  and  for  all  his  estate  and  interest  therein, 
subject  *to  the  several  annuities  and  legacies  charged  [*498] 
thereon.  And  he  appointed  the  «aid  Thomas  Hesling- 
ton and  George  Parter  executors  of  his  will. 

This  was  a  creditor's  suit,  and  the  question  in  the  cause  was, 
whether  the  testator  had  charged  his  real  estates  with  the  pay- 
ment of  his  debts. 

Mr.  BickerstetJi  and  Mr.  Monro  for  the  plaintiff: — The  intro- 
ductory clause,  in  which  the  testator  directs  all  his  just  debts, 
and  funeral  and  testamentary  expenses  to  be  paid  by  his  execu- 
tors thereinafter  named,  imposes  a  condition  upon  those  execu- 
tors, to  satisfy  the  testator's  debts  out  of  all  the  property  which 
they  derive  under  the  testamentary  disposition,  whether  real  or 
personal :  Henvell  v.  Whitaker,{a\  Finm  v.  Haitersley,Q>)  The 
case  of  Henvell  v.  Whiiaker  was  aecided  after  a  careful  examina- 
tion of  all  the  authorities.  In  Clowdshy  v.  Pelham^{c)  though 
the  lands  were  devised  to  the  defendant  in  tail  with  a  remainder 
over,  vet,  as  the  defendant  was  appointed  executor,  with  a  direc- 
tion tnat  he  should  paj  the  testator's  debts,  it  was  held  that  the 
lands  were  charged  with  the  payment  of  the  debts.  In  Elliot  v. 
Hancockf{d)  there  were  no  express  words  to  charge  the  land,  but, 
the  devisee  being  also  appointed  executor,  the  land  was  held  to 
be  charged,  with  an  annuity  given  by  the  will ;  and  in  Alcock  v. 
Sparhawk,{e)  where  the  testator  directed  the  devisee,  whom  he 
appointed  his  executor,  to  see  his  will  performed,  it  was  held 
that  the  real  estate  was  charged  with  the  legacies.  In  this  case 
the  executors  cannot,  therefore,  take  the  estates  devised  to  them 
otherwise  than  subject  to  the  payment  of  debts. 

*Mr.  Pemberton,  Mr.  Tinney,  Mr.  Turner  and  Mr.     [*499] 
BichneTj  contra : — ^A  general  direction  to  pay  debts  in 
the  introductory  part  of  a  will  has,  no  doubt,  the  effect  of  char- 

[a)  3  Ross.  843.  (d)  2  Vera.  143. 

6)  Ibid.  n.  *  (e)  2  Vem.  228. 

[c)  1  Vera.  411. 
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ag  tlie  real  estates  with  the  payment  of  debts ;  but  a  direction 
OT  the  payment  of  debts  and  funeral  exjienaes  hy  executors,  is 
applicaMe  only  to  such  property  as  naturally  comes  to  th  hands 
01  executors  jfor  that  purpose.  In  Hen  tell  v,  Whitaker  the  in- 
troductory  words  of  the  will  were  extremely  strong  in  favor  of 
the  construction  put  upon  them,  all  the  t^i^stator's  j^ist  debta  and 
funeral  expenses  being  directed  to  be  fully  paid  and  satisfied  by 
the  executor  thereinjSter  named;  and  the  testator  afterwards 
gave  all  his  real,  personal  and  copyhold  estates  to  that  single 
executor.  In  this  case  each  of  the  executors  taii^'S  beneficial  in- 
terests to  a  different  amount  under  distinct  devist.s.  If  the  testa- 
tor had  intended,  as  in  Henvell  v.  Whitaker ^  to  impose  u  condition 
upcm  his  executors,  that  they  should  pay  his  debf.^  out  of  all  bis 
property,  real  as  well  as  personal,  that  came  to  their  hands,  the 
executors  would  have  been  equally  charged ;  but  the  different 
amount  of  their  interests  is  inconsistent  with  that  supposition. 
When  the  testator  intends  to  create  a  charge  upon  his  real  m- 
tates,  he  expresses  himself  in  terms  which  are  frev  from  all  am- 
biguity. Thus,  the  estate  devised  to  Geoi^  Parker^  after  the 
death  of  the  testator's  wife,  is  made  subject  to  and  chargeable 
with  the  sum  of  1,000Z.,  which  he  gives  to  Thomas  Hesliagton ; 
and  he  expressly  charges  two  annuities  on  the  residue  of' his  real 
estates. 

Mr.  Bickersieih  in  reply. 

•  The  Master  op  the  Rolls  : — Prima  facie  the  direction  of  the 

testator,  that  his  debts  and  funeral  expenses  shall  be  paid 

[*600]     by  his  executors,  ^imports  an  intention  that  the  debts 

and  funeral  expenses  aire  to  be  paid  by  them  out  of  the 

funds  which  come  to  their  hands  as  executors. 

In  the  case  referred  to  it  appeared  to  me  to  be  manifest  from 
the  whole  will,  that  the  testator  intended  to  sulyect  all  his  prop- 
erty given  by  his  will  to  the  executors,  with  the  payment  of  hm 
debts  and  funeral  expenses. 

It  appears  to  me  in  this  case  to  be  equally  manifest  that  be 
had  not  that  intention.(a) 

(o)  See  Warren  y.  Davies,  2  Mylne  A  Keen,  49. 


V'ICKERS  V.  ScOTTp 

ROLLa— 1834:  6th  and  Ith  July. 

Where  tiie  testator  directs  a  sale  with  all  oonvenient  apec4  etfter  hia  death,  and  di^ 
rects  the  produce  to  be  invested  and  the  dividends  to  be  paid  to  one  for  life,  and 
the  land  remains  unsold,  tbd  court  considers  twelve  months  aa  a  neajiou^tble  time 
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withiii  which  the  estatei  ought  to  have  heen  eold,  and  the  produce  inyestod,  and 
wUl  give  to  the  tenant  for  life  the  rents  of  the  unaold  estate  from  that  time. 

John  Cotton,  by  Ids  will,  dated  the  15tli  of  January,  1829, 
after  directing  that  all  his  just  debts,  and  funeral  and  testament* 
ary  expenses  should  be  paid  by  his  executors  thereinafter  named, 
and  after  making  certain  devises  and  specific  bequests  of  parts  of 
his  property,  gave,  devised  and  bequeathed  to  George  Scott, 
Cteorge  Dicken  and  Thomas  Hughes,  (whom  he  appointed  his 
executors,)  their  heirs,  executors,  administrators  and  assigns,  all 
his  estate,  property  and  effects,  whether  real  or  personal,  that  he 
might  be  possessed  of  or  entitled  to  at  the  time  of  his  decease,  of 
what  nature  or  kind  soever,  (not  otherwise  by  him  specifically 
disposed  o£,)  upon  trust  that  thev  or  the  survivor  of 
them,  or  the  heirs,  executors  and  aoministrators  of  *such  [*501] 
survivor  should,  with  all  convenient  speed  after  his  de- 
cease, sell  and  dispose  of  all  his  freehold  messuages,  and  all  other 
his  estate,  property  and  effects,  real  and  personal,  either  by  pub- 
lic auction  or  private  contract^  and  should  convert  into  money 
all  such  parts  of  his  personal  estate  as  should  not  consist  of  money 
out  upon  security  or  otherwise,  (except  onlv  a  certain  bond  debt 
of  the  said  George  Dicken,  and  money  in  the  public  funds,)  and 
also  collect  and  get  in  all  book  and  other  debts  due  and  owin^ 
to  him  at  the  time  of  his  decease,  in  such  manner  as  they  should 
deem  expedient.  And  after  directing  the  trustees  to  wind  up 
his  partnership  affairs,  and  after  giving  certain  legacies  and  an- 
nuities with  the  payment  whereof  he  charged  his  whole  estate,  as 
concerning  all  and  singular  other  the  property  which  he  was 
possessed  of  or  entitled  to,  or  over  which  ne  might  have  a  dispo- 
sing power  at  the  time  of  his  decease,  he  gave,  devised  and  oe- 
queathed  the  same  to  the  same  trustees,  their  executors,  admin- 
istrators and  assigns,  in  trust  to  stand  possessed  thereof,  and  of 
the  said  moneys  to  be  gotten  in  under  .the  trusts  of  his  will,  upon 
further  trust  to  lay  out  and  invest  the  whole  of  the  trust  moneys 
in  the  purchase  of  parliamentary  stocks  or  funds  of  Great  Britain, 
or  at  interest  upon  real  security,  in  their  names,  or  the  names  of 
the  trustees  for  the  time  being,  and  to  alter  and  vary  the  same 
for  other  securities  of  the  like  nature,  as  occasion  shomd  require, 
so  as  the  same  should  be  done  with  the  consent  in  writing  of  the 
person  or  persons  of  full  age  who  then  might  by  his  will  1^  bene- 
ficially interested  therein,  or  deemed  to  be  so,  and  to  stand  pos- 
sessed of  the  same  trust  moneysi,  and  of  the  dividends,  interest 
and  proceeds  of  the  ftinds  and  securities  upon  which  the  said 
moneys  should  be  so  laid  out  and  invested,  and  of  the  rents, 
issues  and  profits  of  all  other  his  estate  and  effects  what- 
soever, until  sale  or  investment.  And  *upon  invest-  [*502] 
ment  thereof  in  manner  aforesaid,  the  testator  directed 
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^g  tbe  real  estates  with  the  payment  of  debts ;  but  a  directioa 
T  the  payment  of  debts  and  mneral  expenses  by  executors,  is 
applicable  only  to  such  property  as  naturally  ccwnes  to  th  hands 
of  executors  ror  that  purpose.  In  HenveU  y.  Whiiaker  the  in- 
troductory words  of  the  wiU  were  extremely  strong  in  fa%'or  of 
the  construction  put  upon  them,  all  the  testator's  just  debts  and 
ftmend  expenses  being  directed  to  be  fully  paid  and  satii^fied  by 
the  executor  thereinj3ler  named;  and  me  testator  aiterwar*^ 
gaye  aU  his  real,  personal  and  copyhold  estates  to  that  single 
executor.  In  this  case  each  of  the  executors  takes  beneficial  in- 
terests to  a  diflferent  amount  under  distinct  deyises.  If  the  testa- 
tor had  intended,  as  in  Herwell  y.  WhiUxker^  to  impose  a  condition 
upcm  his  executors,  that  they  should  pay  his  debts  out  of  all  his 
property,  real  as  well  as  person*!,  that  came  to  their  hands,  the 
executors  would  haye  been  equally  charged ;  but  the  different 
amount  of  their  interests  is  inconsistent  with  that  suppositionp 
When  the  testator  intends  to  create  a  charge  upon  hia  real  es- 
tates, he  expresses  himself  in  terms  which  are  free  fium  all  am- 
biguity. Thus,  the  estate  deyised  to  Geoige  Parker,  al\er  tbe 
death  of  the  testator's  wife,  is  made  subject  to  and  chargeable 
with  the  sum  of  1,000Z.,  which  he  ^iyes  to  Thomas  Hosliiigton ; 
and  he  expressly  charges  two  annuities  on  the  residuje  of  his  real 
estates. 

Mr.  BickeraielJi  in  reply. 

•  The  Master  op  the  Rolls  : — Prima  facie  the  direction  of  the 

testator,  that  his  debts  and  funeral  expenses  shall  bepaid 

[*600]    by  his  executons  ^imports  an  intention  that  the  d!ebts 

and  funeral  expenses  are  to  be  paid  by  them  out  of  the 

funds  which  come  to  their  hands  as  executors. 

In  the  case  referred  to  it  appeared  to  me  to  be  manifest  froni 
the  whole  will,  that  the  testator  intended  to  subject  all  his  prop- 
erty giyen  by  his  will  to  the  executors,  with  the  payment  of  his 
debts  and  funeral  expenses. 

It  appears  to  me  in  this  case  to  be  equally  manifest  thai  be 
had  not  that  intention.(a) 

(o)  See  Warren  v.  Davies^  2  Mylne  &  Keen,  49. 


V'ICKERS  V.  ScOTT. 

ROLLa— 1834:  6th  and  Ith  July. 

Where  the  testator  directs  a  sale  with  all  oonrenient  speed  after  hia  deaths  and  di- 
rects the  produce  to  be  invested  and  the  dividends  to  be  paid  to  one  for  life,  and 
the  land  remains  unsold,  tbd  court  considers  twelve  months  as  a  reasonable  time 
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within  which  the  estatei  ouffht  to  have  been  sold,  and  the  produce  inreetod,  and 
wUl  give  to  the  tenant  for  life  the  rents  of  the  unsold  estate  from  that  time. 

John  Cotton,  by  his  will,  dated  the  loth  of  January,  1829, 
after  directing  that  all  his  just  debts,  and  funeral  and  testament- 
ary expenses  should  be  paid  by  his  executors  thereinafter  named, 
and  after  making  certain  devises  and  specific  bequests  of  parts  of 
hid  property,  gave,  devised  and  bequeathed  to  George  Scott, 
Creorge  Dicken  and  Thomas  Hughes,  (whom  he  appointed  his 
executors,)  their  heirs,  executors,  administrators  ana  assigns,  all 
his  estate,  property  and  effects,  whether  real  or  personal,  that  he 
might  be  possessed  of  or  entitled  to  at  the  time  of  his  decease,  of 
what  nature  or  kind  soever,  (not  otherwise  by  him  specifically 
disposed  of,)  upon  trust  that  Aev  or  the  survivor  of 
them,  or  the  heirs,  executors  and  administrators  of  *such  [*501] 
survivor  should,  with  all  convenient  speed  after  his  de- 
cease, sell  and  dispose  of  all  his  freehold  messuages,  and  all  other 
his  estate,  property  and  effects,  real  and  personsJ,  either  by  pub- 
lic auction  or  private  contract,  and  should  convert  into  money 
all  such  parts  of  his  personal  estate  as  should  not  consist  of  money 
out  upon  security  or  otherwise,  (except  onlv  a  certain  bond  debt 
of  the  said  George  Dicken,  and  money  in  the  public  ftmds,)  and 
also  collect  and  get  in  all  book  and  other  debts  due  and  owing 
to  him  at  the  time  of  his  decease,  in  such  manner  as  they  should 
deem  expedient.  And  after  directing  the  trustees  to  wind  up 
his  partnership  affairs^  and  after  giving  certain  legacies  and  an- 
nuities with  the  payment  whereof  he  charged  his  whole  estate,  as 
concerning  all  and  singular  other  the  property  which  he  was 
possessed  of  or  entitled  to,  or  over  which  ne  might  have  a  dispo- 
sing power  at  the  time  of  his  decease,  he  gave,  devised  and  be- 
queathed the  same  to  the  same  trustees,  their  executors,  a^in- 
istrators  and  assigns,  in  trust  to  stand  possessed  thereof,  and  of 
the  said  moneys  to  be  gotten  in  under  ,the  trusts  of  his  will,  upon 
further  trust  to  lay  out  and  invest  the  whole  of  the  trust  moneys 
in  the  purchase  of  parliamentary  stocks  or  funds  of  Great  Britain, 
or  at  interest  upon  real  security,  in  their  names,  or  the  names  of 
the  trustees  for  the  time  being,  and  to  alter  and  vary  the  same 
for  other  securities  of  the  like  nature,  as  occasion  should  require, 
so  as  the  same  should  be  done  with  the  consent  in  writing  of  the 
person  or  persons  of  full  age  who  then  might  by  his  will  he  bene- 
ficially interested  therein,  or  deemed  to  be  so,  and  to  stand  pos- 
sessed of  the  same  trust  moneya,  and  of  the  dividends,  interest 
and  proceeds  of  the  funds  and  securities  upon  which  the  said 
moneys  should  be  so  laid  out  and  invested,  and  of  the  rents, 
issues  and  profits  of  all  other  his  estate  and  effects  what- 
soever, until  sale  or  investment.  And  *upon  invest-  [*502] 
ment  thereof  in  manner  aforesaid,  the  testator  directed 
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that  the  whole  of  his  residuary  trust  property,  estate  and  efiSscts^ 
should  be  considered  as  divided  into  two  equal  moieties  or  half 
parts,  and  that  his  said  trustees  should  stand  possessed  of  the 
said  several  moieties  upon  trust,  as  to  one  of  such  moieties,  to 
pay  the  dividends,  interest  and  annual  produce  thereof  into  the 
proper  hands  of  his  daughter,  Priscilla  Vickers,  the  plaintiff,  for 
ner  own  sole  and  separate  use,  free  from  the  power,  control,  debts 
and  engagements  of  her  present,  or  any  after-taken  husband  or 
husbands,  for  the  term  of  ner  natural  life,  without  power  of  an- 
ticipation, and  after  her  decease,  upon  trust  for  all  and  every  the 
child  and  children  of  his  said  daughter,  equally  to  be  divided 
between  them,  share  and  share  alike.  As  to  the  other  moiety  of 
the  said  trust  moneys  and  premises,  and  the  interest,  dividends 
and  annual  produce  thereof,  he  directed  that  his  trustees,  or  trus- 
tee for  the  tmie  being  should,  from  time  to  time,  during  the  life 
of  his  said  daughter,  or  until  her  eldest  child,  if  a  son,  should  at- 
tain twenty-one,  or  if  a  daughter,  should  attain  that  age  or  be 
married,  pay  the  same  into  the  hands  of  his  said  daughter,  to  be 
by  her  at  her  own  discretion  paid  and  applied  towards  the  main- 
tenance of  all  and  every  her  child  and  cnildren. 

The  testator  died  in  January,  1830,  leaving  Priscilla  Vickers, 
his  only  child  and  heiress  at  law,  surviving  him ;  and  the  bill 
was  filed  by  Mrs.  Vickers,  with  her  husband  and  children, 
against  the  trustees  and  executors,  for  the  purpose  of  having  the 
trusts  of  the  will  carried  into  execution.  The  fireehold  and  lease- 
hold estate  of  the  testator  remained  unsold,  and  a  question  w^s 
made  at  the  hearing  on  further  directions — ^from  what  time  Mrs. 
Vickers,  the  tenant  for  life,  was  entitled  to  receive  the  rents  and  i 

profits.  I 

[*508]  *Mr.  Cooper,  for  the  tenant  for  life,  submitted  that, 
upon  the  first  part  of  the  will,  in  which  the  trustees  were 
directed  to  sell  the  estates  with  all  convenient  speed  aftier  the 
testator's  decease,  Mrs.  Vickers  would  be  entitlea  to  receive  the 
rents  and  profits  flx)m  the  death  of  the  testator,  upon  the  princi- 
ple that  a  court  of  equity  considered  that  to  have  been  done 
which  ought  to  have  been  done,  and  that  prima  facie  a  direction 
to  sell  with  all  convenient  speed,  must  be  consiaered  as  a  direc^  ; 

tiou  for  an  immediate  sale ;  Fitzgerald  v.  Jervoise.{a)    The  only  | 

question  was,  whether  the  subsequent  direction  that  the  trustees  ! 

should  stand  possessed  of  the  trust  moneys  and  the  rents  and  I 

profits  until  sale  and  investment,  and  that,  upon  investment,  the 
whole  residuary  property  of  the  testator  should  be  considered  as    " 
divided  into  two  equal  moieties,  to  be  disposed  of  in  the  manner 
therein  directed,  made  any  difference  as  to  the  life  interest  oi 

(a)  5  Mad.  25. 
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Mrs.  Vickers,  and  whether  it  brought  the  case  within  the  princi- 
ple established  in  Sitwell  v.  Bemard.{a)  If  the  court  should  be 
of  opinion  that  the  interim  of  rents  and  profits  before  sale  were 
undisposed  of,  Mrs.  Vickers  would  be  entitled  as  heiress  at  law. 
Walker  v.  SJiore,{b)  Gibson  v.  Bott^{c)  Stott  v.  IIoUingworth,{d) 
and  Arigerstein  v.  Mariiny{e)  were  referred  to. 

Mr.  Wray^  for  the  trustees,  said  there  was  in  this  case  no  gift 
to  the  tenant  for  life  until  conversion,  and  that,  upon  conversion, 
the  whole  residuary  estate  was  applicable  in  equal  moieties  to 
the  purposes  pointed  out  by  the  will.  It  was  clearly  not  the  in- 
tention of  the  testator  to  die  intestate  as  to  any  part  of  his  prop- 
erty. No  claim,  therefore,  could  be  made  by  Mrs.  Vick- 
ers to  the  *intermediate  rents  and  profits  in  her  charac-  [*504] 
ter  of  heiress  at  law.  The  question  was,  when  was  her 
interest  to  commence;  and  that  question  depended  on  what  was 
to  be  considered  a  reasonable  time  to  be  allowed  to  the  trustees 
and  executors  for  converting  the  real  estate  into  money.  That 
time  was  usually  understood  to  be  a  year  from  the  death  of  the 
testator. 

The  Master  op  the  Rolls  :— The  tenant  for  life,  by  the 
clear  language  of  the  will,  is  not  entitled  to  the  rents  and  profits 
of  the  residuary  real  estate  until  it  has  been  sold,  and  the  pro- 
duce invested.  The  sale  is  by  the  will  directed  to  be  made  with 
all  convenient  speed  after  the  testator's  death  ;  and  that  the  sale 
ha^  not  yet  taken  place  can  work  no  prejudice  to  the  tenant  for 
life.  It  is  consistent  with  principle  and  authority,  that  twelve 
months  should  be  considered  as  the  time  within  which  the  sale 
might  reasonably  have  been  made,  and  from  that  time  the  ten- 
Mit  for  life  is  entitled  to  the  rents  of  the  estate. 

<a)  6  Yea.  620.  (d)  3  Mad.  161. 

(6)  19  Yes.  387.  (e)  Turn,  k  Rusb.  232. 

(e)  7  Ye&  89. 


*Eattenbury  and  Wade  v.  Fenton.  [*505] 

Bolls.— 1834:  30th  May. 

An  engagement  by  A.  to  answer  the  draft  of  R,  for  pa3rment  of  a  debt  due  from  B. 
to  C,  no  draft  having  been  drawn  by  B.,  and  no  communication  of  the  transaction 
between  A.  and  B.  having -been  made  to  C,  raises  no  equity  in  C.  to  recover  tlie 
amount  of  the  debt  from  A. 

The  owner  of  a  ship  proposes  to  his  agent,  to  whom  he  was  indebted  on  aooount,  to 
transfer  the  ship  to  him,  provided  the  agent  would  answer  the  owner's  draft  for 
the  amount  of  the  repairs,  in  respect  of  which  the  owner  was  indebted  to  a  third 
person  not  named.  The  ship  was,  in  pursuance  of  this  proposal,  transferred  to  the 
agent ;  and  the  vendor  afterwards  became  bankrupt,  without  having  drawn  upon 
the  purcliaser,  and  without  any  communication  of  the  terms  of  the  purchase  hav- 
ing been  made  to  the  creditor  to  whom  the  vendor  was  indebted  for  the  repairs. 
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There  \&no  oou  side  ration  betwtHjQ  the  purcbaBer  and  the  vcndot's  creditor  to  entitle 
the  ]&tter  to  i^oover  from  ttie  purch«e&f  Ibe  ftmount  of  the  rt^paiiB. 

In  the  year  1827,  Eobert  SnowdeE  was  the  sole  owner  of  & 
shipj  callea  the  Elizabeth,  which  was  registered  in  his  name,  and 
he  employed  Messrs.  James  and  Henry  Gumming,  of  Liverpool^ 
as  his  agents  and  insurance  broken^.  In  that  year,  Snow  den, 
having  returned  from  a  voyage  with  his  vessel  much  damaged, 
applied  to  Messrs,  Gumming  to  recommend  him  a  shipwright 
who  might  do  the  repairs,  and  Messrs.  Camming  recommended 
Snowden  to  employ  the  plaintiff  Wade,  Snowoen  accordingly 
applied  to  the  plaintiff  \\  ade,  and  Wade,  not  having  a  dock  of 
his  own,  recommended  the  plaintiff  Eattenhury ;  and  in  the  re- 
sult, Rattenbury  undertook  to  perform  the  repairSj  AVade  having 
guaranteed  the  payment. 

The  repairs  were  completed  in  the  year  1827,  and  Ratten- 
bury's  bill  amounted  to  ^QQL  2s,  bd,,  of  which  sum  105L  only 
were  paid  by  Snowden, 

In  March,  1827,  Suowden,  being  pressed  by  Rattenbury  for 
payment  of  the  re  ma  i  ruler,  wrote  tbe  follow!  ug  letter,  dated  the 
20th  of  that  month,  to  Ilenry  Gumming,  James  Cumming  hav- 
ing shortly  before  died : — 

*^  The  Elizabeth  will  require  a  new  register  in  London :  wish- 
ing to  know  from  you  if  you  would  be  inclined  that  I 
[*506]     ^should  make  a  transfiir  to  you  of  my  vessel,  provided 
you  would  answer  niy  draft  for  the  repairs  in  London, 
from  600?.  to  700/.,  as  it  appears  from  Mr,  Hunt,  that  the  under- 
writers will  not  settle  till  the  owners  first  pay  off  all,  I  remain,  &c." 

NTo  answer  was  returned  to  this  letter,  but^  on  the  following 
day,  Hunt,  the  clerk  of  Henry  Gumming,  wrote  a  letter  to 
Messrs.  Smith  &  Sundius,  the  I>oni!on  agents  of  the  late  firm  of 
Messrs.  Gumming,  to  the  following  effect: — 

'^  Gaptain  Snowden  raaHe  application  to  u;^  relative  to  a  new 
register  being  got  for  the  Elizabeth  j  and  I  am  desired  by  Mr, 
Henry  Cumming,  to  request  that  you  will  get  him  to  execute  a 
bill  of  sale  in  his  nn!ne,  and  tr)  obtain  from  the  custom  house 
what  arc  necessary  documents  for  that  purpose,  and  to  send  them 
down  here  as  soon  a^  vou  can,  Gaptain  Snowden  will,  of  course, 
be  with  you  Ijefurc  th^is  reaches. 

*'  Yours  obediently,  for  J,  and  H,  Gumming, 

**  WrLLiAM  Hunt." 

On  the  26th  ^f  March,  1S27,  a  bill  of  sale  of  the  ship  was  exe- 
cuted by  Snowden,  to  Henry  Cntnming,  the  consideration  for 
the  transfer  being  stated  to  be  1,800^.,  but  no  money  passed. 

In  April,  1827,  a  new  register  of  the  vessel  was  granted  to 
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fieniy  Cummingy  who  shortly  afterwards  sold  the  vessel  and 
applied  the  proceeds  of  it  to  ms  own  use. 

In  May,  1827,  Snowden  directed  Messrs.  Smith  &  Sundius  to 
draw  a  bill  on  Henry  Gumming,  at  a  short  date,  in  favor  of  Rat- 
tenbury,  for  6611.  2s.  5fi?.,  the  balance  due  for  the  re- 
pairs, and  to  deliver  the  same  when  ^accepted  to  Rat-  [*o07] 
tenbury,  A  bill  was  drawn  accordingly,  and  sent  to 
Henry  Oumming,  who  refused  to  accept  it,  alleging  that  a  large 
balance  was  due  to  the  firm  of  Messrs.  Cumnung  on  the  account 
between  them  and  Snowden. 

In  October,  1827,  Snowden  was  declared  a  bankrupt,  and  the 
plaintiff  Rattenbury  was  appointed  his  assignee.  Rafctenbury,  as 
such  assignee,  filed  a  bill  against  Henry  Gumming,  prajring  that 
the  sale  of  the  ship  might  be  set  aside  on  the  grouna  of  its  being 
an  assignment  of  the  bankrupt's  whole  property,  and  also  on  the 
ground  of  its  being  a  fraudulent  preference.  That  cause  was 
heard  before  the  Vice-Chancellor  in  July,  1882,  and  was  dismissed 
without  costs.  The  present  bill  was  filed  by  Rattenbury  and 
Wade,  to  whom  Rattenbury  had  assigned  his  debt  against  the 
personal  representative  of  Henry  Gumming,  who  had  died  since 
the  hearing  of  the  former  suit ;  and  it  prayed  that  it  might  be 
declared  that  Henry  Gumming  had,  upon  the  execution  of  the  bill 
of  sale,  made  himself  liable  to  pay  the  debt  of  661^.  2&  6(2.  due 
to  the  plaintiff  Rattenbury. 

Mr.  Bickersleth  and  Mr.  Choke,  for  the'plaintiflfe,  contended  that 
the  passage  in  Snowdetfs  letter,  "  provided  you  would  answer 
my  draft  for  the  repairs,"  ought  to  be  liberally  construed,  and 
not  to  be  understood  as  applying  only  to  a  draft  for  the  amount 
of  the  repairs  to  be  drawn  by  Snowden.  In  a  court  of  equity  it 
might  well  be  taken  to  mean,  what  in  substance  it  did  mean,  a  pro- 
posal on  the  part  of  Snowden  to  transfer  the  ship  to  Gumming,  pro- 
vided the  latter  would  be  answerable  for  the  payment  of  the  re- 
pairs. That  was  the  basis  of  the  proposal,  and  the  substantial 
mtentioa  of  the  parties ;  and  unless  such  a  construction  were  put 
upon  the  letter,  Rattenbury,  or  the  party  who  represented  nis 
debt,  would  be  deprived  of  all  compensation  for  the  repairs  of 
the  vessel. 

*Mr.  Tiimey  and  Kiit  appeared  for  the  defendant,  but  [*508] 
were  not  heard- 

The  Master  of  the  Rolls  : — There  is  no  consideration  be- 
tween the  plaintiff  and  Gumming  upon  which  this  bill  can  be 
maintain^  The  engagement  of  Cnmming  was  an  engagement 
to  accept  a  bill  drawn  by  Snowden  for  the  payment  of  repairs, 
iUid  Snowden  never  drew  the  bilL    An  undertaking  to  answer  % 
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man's  draft  is  an  undertaking  to  pay  that  man's  demand,  not  the 
demand  of  another  person.  I  should  be  glad  in  this  case  to  assist 
the  plaintiff,  but  there  is  no  privity  between  him  and  the  defend- 
ant ;  there  is  no  consideration  between  him  and  Cununing^  and 
I  cannot  so  extend  the  expressions  used  in  the  letter  as  to  raise 
such  a  consideration.  If  any  communication  of  the  transaction 
between  Snowden  and  Gumming  had  been  made  to  Rattenbury, 
a  consideration  might  have  been  presimied,  such  as  a  forbearance 
to  sue  the  original  debtor,  but  no  such  communication  appears 
to  have  been  made.  The  bill  must  be  dismissed,  but  without 
cost& 


In  re  Dearden. 

Rolls. — 1835:  24th  March  and  16th  April 

The  eighth  section  of  the  1  W.  lY,  ch.  60,  relates  to  trasts  only,  and  not  to  moit- 
gages ;  and  to  positive  or  naked  trastees^  and  not  to  constructiYe  trustees^  or  trus- 
tees bj  operation  of  law. 

By  indentures  of  lease  and  release,  dated  respectively  the  11th 
and  12th  of  February,  1802,  and  made  between  James  Carter 
and  Ann,  his  wife,  of  the  first  part,  James  Dixon,  of  the  second 
part,  and  John  Downham,  of  di6  third  part,  certain  lands 
[*509]  were  conveyed  *to  John  Downham  and  his  heirs  in 
trust  for  securing  the  repayment  of  700?.  and  interest, 
and,  subject  thereto,  for  securing  an  annuity  of  lOt  to  James 
Dixon,  and  subject  thereto,  and  to  a  joint  power  of  appointment 
given  to  James  Carter  and  Ann  his  wife,  the  estates  were  limited 
to  the  use  of  Carter  and  his  wife  for  their  lives,  and,  after  die 
decease  of  either,  to  the  use  of  the  mirvivor  and  his  or  her  heira 

John  Downham  died  in  the  year  1818,  having  made  his  will, 
dated  the  14th  of  January,  1815,  by  which  he  appointed  his 
nephew,  John  Downham,  the  younger,  who  was  his  heir  at  law, 
his  sole  executor.  The  testator  made  no  diOT)Osition  by  his  will 
of  the  estates  vested  in  him  by  the  deeds  of  the  11th  and  12th  of 
February,  1802. 

John  Downham,  the  younger,  proved  the  will  of  his  unele, 
and  died  without  issue  and  intestate  as  to  the  above  mentioned  es- 
tates, but  having  made  a  will  by  which  he  appointed  executors 
since  deceased. 

John  Downham,  the  younger,  had  three  sisters,  Marffaiet,  the 
wife  of  Joseph  Dearden,  Mary,  the  wife  of  Matthew  Oddie,  and 
Ann,  the  wife  of  John  Taylor :  and  at  the  time  of  his  decease, 
John  Dearden,  the  eldest  son  of  Margaret  Dearden,  Mary  Oddie' 
and  Ann  Taylor  were  his  co-heirs.  Mary  Oddie  died,  leaving 
Ann  Homer  her  only  child,  and  Ann  Taylor  died,  leaving  Wil- 
liam Taylor  her  heir  at  law,  and  the  legal  estate  in  the  mortgaged 
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premises  was  consequently  vested  in  John  Dearden,  Ann  Homer, 
and  Ann  Taylor. 

James  Carter  survived  his  wife,  no  joi*b  appointment  having 
been  executed,  and  made  a  will  by  which  he  gave  all  his  lan£ 
and  hereditaments  to  trustees  and  their  heirs  in  trust  for  his 
daughters,  the  petitioners,  Dorothy  Jackson  and  Jessy  Thomp- 
son. 
*Dixon,  the  annuitant,  was  long  since  dead.  [*510] 

The  petition,  after  setting  forth  these  facts,  proceeded 
to  state  that  John  Dearden  had  for  many  ;^ears  resided  out  of 
the  jurisdiction  of  the  court ;  that  the  petitioners  had  paid  or 
were  about  to  pay  off  the 'said  mortgage,  but  that  they  were  un- 
able to  obtain  a  conveyance  of  the  legal  estate  of  the  one-third 
part  of  the  mortgaged  premises  vested  in  John  Dearden,  and  it 
praved  that  John  Dearden  might  be  declared  to  be  a  trustee 
within  the  meaning  of  the  act  of  1  W.  IV,  c.  60,  intituled  an  act 
for  am^idin^  the  laws  respecting  conveyances  and  transfers  of 
estates  vested  in  trustees  and  mortgagees,  &c.,  and  that  some  per- 
son might  be  appointed  to  convey  the  said  one-third  part  of  the 
mortgaged  premises  to  the  petitioners. 

Mr.  Walker,  in  support  of  the  petition,  submitted  that  the  pres- 
ent case  was  distinguishable  from  In  re  Ooddard{d)  and  In  re 
SUmley^Q))  in  which  cases  the  court  had  refiised  to  mate  an  order 
under  the  1  W.  IV,  c.  60.  In  both  those  cases  the  heirs,  who 
could  not  be  found,  were  heirs  of  the  mortgagees,  and  as  mortga- 
gees were  not  expressly  mentioned  in  the  eighth  section,  and  me 
heirs  were  not  heirs  of  trustees  while  the  mortgage  money  re- 
mained unpaid,  it  was  held  that  they  were  not  within  the  eighth 
section.  That  objection  did  not  apply  to  the  present  case,  be- 
cause Downham,  the  nephew,  who  was  the  heir  of  the  mortgagee, 
though  not  the  heir  of  a  trustee,  was  a  trustee  for  the  executors 
of  the  mortgagee ;  and  Dearden,  who  was  out  of  the  jurisdiction, 
was  the  heir  of  that  trustee.  Dearden  clearly  came,  therefore, 
within  the  eighth  section,  being  the  heir  of  a  trustee,  and,  upon 
payment  of  the  mortgage  money,  which,  if  not  actually  paid, 
the  petitioners  were  ready  to  pay,  he  would  be  a  trustee  for 
the  petitioners. 

*  April  IQth. — ^The  Master  op  the  Rolls  :(c) — This  [*511] 
was  a  petition  by  parties  claiming  to  be  owners  of  the 
equity  of  redemption  of  certain  premises  conveyed  to  John  Dear- 
dMi,  m  fee,  by  way  of  mortgage.  John  Dearden  died,  leaving 
his  nephew,  John  Downham,  his  heir,  executor,  and  residuary 
legatee. 

(a)  1  Mjlne  &  Keen,  25.  (c)  Sir  C.  C.  Pepys. 

(&)  6  Sim.  320. 
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John  Dearden,  the  nephew,  died,  having  appointed  executos; 

but  the  mortgaged  premises  descended  to  his  co-heirs,  being  two 
sisters,  and  John  Dei^en,  the  son  of  another  sister  deceased, 
who  is  in  America ;  and  the  question  is,  whether  John  Dearden 
is  a  trustee  within  the  meaning  of  the  11  G.  IV,  and  1  W.  IV, 
c.  60.  If  so,  it  must  be  under  the  eighth  section,  and  that  section 
provides  only  for  the  absence  of  persons  seised  of  any  land  upon 
any  trust,  and  there  is  no  mention  of  mortgagees ;  whereas,  the 
sixth  section,  which  provides  for  the  event  of  the  infancy  of  per- 
sons seised,  includes  mortgagees  as  well  as  trustees. 

The  only  question  is  whether  the  heir  of  a  mortgagee,  in  whom 
a  mortgaged  estate  is  vested,  the  title  to  the  mortgage  money  being 
in  his  personal  representative,  be  a  trustee  within  the  meaning 
of  the  eighth  section.  The  heir  certainly  has  no  beneficial  inter- 
est, and  he  is  constructivelv  a  trustee  for  the  personal  representa- 
tive of  the  mortgagee,  or  K)r  the  person  entitled  to  receive  the 
mortgage-money  before  the  money  is  paid,  and  for  the  owner  of 
the  e<juity  of  redemption  after  it  has  been  paid.  But  the  ques- 
tion IS,  does  the  eighth  section  apply  to  such  a  trustee  ?  The 
cases  In  re  Ooddard^(a)  ana  In  re  Stanley ^{b)  do  not  gov- 
[*612]  em  *this  case,  because  they  were  both  cases  of  the  heir 
of  a  mortgagee  not  being  known ;  and  the  eighth  section 
provides  only  for  the  heir  of  a  trustee  not  being  known. 

The  heir  of  a  mortgagee  may  be  a  trustee,  but  the  mortgagee 
himself  was  not  a  trustee.  The  present  is  the  case  of  a  person 
who  is  the  heir  of  a  mortgagee,  (for  John  Downham,  the  nephew, 
having  been  seised  of  the  mortgaged  land,  and  being  also  heir  of 
the  mortgagee,  must  be  considered  as  the  mortgagee  for  this  pur* 
pose,)  seised  of  the  land  upon  trust  being  out  of  Uie  jurisdiction ; 
and  the  question  is,  whether  the  heir  of  the  mortgagee  be  a  trus- 
tee within  the  meaning  of  this  section.  I  am  of  opinion  that  this 
section,  taken  by  itself,  relates  only  to  positive  or  naked  trustees, 
because  the  cases  of  constructive  trustees  are  provided  for  by  sec- 
tions sixteen  and  eighteen,  which  would  have  been  useless  if  con- 
structive trusts  had  been  within  the  eighth  section ;  nor  can  the 
provision  of  the  eighteenth  section  here  remove  the  difficulty, 
because  that  section  provides  that,  where  the  alleged  trus- 
tee has,  or  claims  a  beneficial  interest  adversely  to  3ie  party 
seeking  the  conveyance,  no  order  can  be  made  under  the  act, 
until  it  shall  have  been  declared  in  a  suit  that  such  a  person  is  a 
trustee  for  the  person  seeking  the  conveyance ;  but  this  cannot 
be  effected  in  the  absence  of  the  heir  of  the  mortgagee.  I  ain» 
therefore,  of  opinion,  that  the  order  cannot  be  made.(c) 

(a)  1  Mylne  &  Keen.  25.  (5)  5  Sim.  320. 

(c)  The  4  &  5  W.  IV,  c.  23,  s.  2,  assumes  that  mortgagjees,  and  the  heirs  of  mort- 
gagees, are  included  in  the  eighth  section  of  the  1  W.  IV,  a  60,  and  provides  that 
where  any  person,  seised  of  any  land  upon  any  trust  or  by  way  of  mortgage,  diefl 
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viflMnt  fta  heir,  it  shall  be  Uwibl  fiw  the  Court  of  Chancery  to  appoint  a  person  to 

convey  such  land  in  like  manner  as  is  provided  by  the  act  11  G.  IV,  and  1  W.  IV, 
in  case  euch  tmstee  or  mortgagee  had  left  an  heir,  and  it  was  not  known  who  was 
socfa  hem  In  Ex  parte  Whiuin,  (1  Keen,  278,)  the  present  Master  of  the  Rolls 
tiiOQgfat  titat  a&  unknown  heir  of  a  mortgagee  was  within  the  eighth  seotioa  of  the 
1  W.  IV,  c.  60,  explained  by  the  subaeqaent  act,  and  made  the  usual  order  of 
reference. 


i 


*Thbupp  v.  Hakman.  [*518] 

RoLLa — 1834:  17th  March, 

A  wife  cannot  recover  more  than  a  yearns  arrears  of  pin  money  after  long  aoquies- 
cenoe  in  the  reoeipt  of  it  by  her  hushand,  notwithstanding  claims  made  by  the 
wife  during  the  husband's  lifetime,  and  a  promise  made  by  the.  husband  that  she 
should  have  an  equivalent,  such  promise  not,  under  the  circumstances,  amounting 
to  an  undertaking  to  pay  the  arrears. 

By  a  settlement  dated  the  21st  of  October,  1806,  and  made  on 
the  marriage  of  William  Harman  and  Mary  Harman,  then  Marj 
Wells,  it  was  covenanted  that  the  trustees  of  the  settlement 
should  hold  certain  copyhold  premises,  to  which  the  intended 
wife  was  entitled,  upon  trust  to  receive  the  rents,  and  pay  over 
the  same  into  the  proper  hands  of  Mary  Harman,  for  ner  sole, 
separate,  personal,  and  peculiar  use  and  benefit,  or  to  such  per* 
son  or  persons  as  she  snould  appoint.  And  it  was  thereby  de- 
clared that  the  said  hereditaments  and  premises,  and  the  rents 
and  profits  thereof,  should  not  be  subject  or  liable  to  the  power, 
control,  debts,  engagements,  or  incumbrances  of  the  said  William 
Harman,  and  that  the  receipts  of  Mary  Harman  alone,  or  of  such 
other  person  as  she  should  appoint  ^  receive  the  same,  should 
be  a  good  and  sufficient  discharge  for  we  rents  and  profits  of  the 
said  hereditaments  and  premises. 

The  marriage  took  effect  shortly  after  the  date  of  the  settle- 
ment. At  the  time  of  the  marriage  the  principal  part  of  the 
copyhold  premises  waB  occupied  by  Jane  W  ells,  the  mother  of 
Mrs.  Harman,  and  was  held  by  her,  rent  free,  until  her  death, 
which  happened  in  the  year  1817. .  From  that  time  the  rents 
were  received  by  Mr.  Harman  until  his  death,  which  happened 
in  the  year  1880.  He  also  received,  for  the  most  part, 
the  rents  of  another  *small  portion  of  the  copvnold  [*514] 
premises  fix)m  the  time  of  his  marriage  until  his  death ; 
out  the  rents  of  this  part  of  the  property  were  occasionally  re- 
ceived bj  Mrs.  Harman. 

A  claim  was  made  before  the  Master,  on  behalf  of  Mrs.  Har- 
man, against  the  estate  of  her  deceased  husband,  to  the  sum  of 
658  Z.  in  respect  of  the  rents  so  received  by  Mr.  Harman.  In 
support  of  that  claim  it  was  stated  and  charged,  the  statement 
and  charge  being  supported  by  affidavits,  that  Mr.  Harman,  from 


f  14  CASES  IN  CHANCERY. 

1834.— Thrapp  v.  Hannan. 

time  to  time  when  lie  received  the  rents,  promised  his  wife  that 
he  would  invest  them,  or  otherwise  dispose  of  them  for  her  ben- 
efit, as  she  should  direct ;  and  that  Mrs.  Hannan,  confiding  in 
such  promise,  was  induced  to  permit  him  to  receive  the  same 
without  her  interference,  and  without  making  any  application  to 
the  trustees  in  respect  thereof.  It  was  further  stated  that  the  in- 
vestment of  the  rents  was  often  the  subject  of  conversation  be- 
tween Mr.  Harman  and  his  wife,  and  that  it  was  agreed  between 
them  that  the  accumulations  of  the.  rents  should  be  invested  in 
the  purchase  of  stock  in  the  joint  names  of  their  onlv  surviving 
daughters,  Mary  Wells  Harman  and  Jane  Elizabeth  Harman ; 
and,  in  particular,  that,  three  weeks  before  his  decease,  Mr.  Har- 
man expressed  his  intention  of  geing  to  the  Bank  of  England  to 
invest  tne  sum  of  1,000Z.  sterling  in  the  purchase  of  stock,  in  the 
names  and  for  the  benefit  of  the  said  children,  but  was  persuaded 
to  defer  the  execution  of  such  intention  in  consequence  of  indis- 
position. 

A  counter-affidavit  was  filed  which  did  not  materially  vary  the 
foregoing  stateihents.  The  deponent  stated  that,  although  Mr. 
Harman  did  promise  to  invest  1,000Z.  in  the  bank  a  short 
[*515]  time  before  his  death,  yet  the  *deponent  believed  that  it 
was  not-  from  a  conviction  that  the  money  was  due  to 
her,  but  for  the  sake  of  obtaining  quiet,  and  to  get  rid  of  his 
wife's  importunity. 

The  Master  allowed  only  one  year's  net  rent  of  Mrs.  Harman's 
separate  property  for  the  year  next  preceding  the  decease  of  her 
husband^ 

An  exception  was  taken  to  that  part  of  the  Master's  report ; 
and  it  was  contended,  in  sppport  of  tne  exception,  that  although, 
where  a  wife  lived  with  and  was  maintained  by  her  husband, 
and  her  pin  money  was  permitted  to  fall  into  arrear,  the  pre- 
sumption was,  that  she  had  acquiesced  in  the  application  of  ner 
separate  allowance  by  the  husband  to  her  own  maintenance,  yet 
that  was  a  presumption  capable  of  beinff  rebutted,  as  where  the 
wife  was  insane,  or  where  she  had  made  a  continued  claim  to 
her  separate  property,  which,  to  a  certain  degree,  the  wife  had 
done  in  the  present  case.  Ridout  v.  Lewisip)  was  a  case  in  point. 
There  the  husband  paid  2001  a  year  to  his  wife,  instead  of  300/. 
pin  money,  to  which  she  was  entitled  by  the  settlement  made  on 
their  marriage,  but  he  promised  that  she  should  have  the  whole 
at  last ;  and  Lord  Hardwicke  decreed  that  the  promise  amounted 
to  a  contract  on  the  part  of  the  husband,  and  that  the  wife  was  enti- 
tled to  the  whole  arrears  against  the  assets  of  her  deceased  husband. 

On  the  other  side,  it  was  insisted  that  the  present  case  was 
distinguishable  from  Ridout  v.  Lewis^  inasmucn  as  there  had 

(a)  1  Atk.  269. 
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been  no  payment  or  part  payment  of  the  pin  money,  eo  nomine^ 
to  the  wue,  but  the  husbandf  had  continued  in  the  receipt  of  the 
rents,  except  during  the  lifetime  of  his  wife's  mother, 
from  the  time  of  the  ^marriage  until  his  death.  There  [*516] 
was  no  evidence  of  anything  like  a  continued  claim  on 
the  part  of  the  wife,  or  of  anything  amounting  to  an  agreement 
or  recognition  of  a  debt  on  the  part  of  the  husband ;  and  unless 
this  could  be  shown  to  be  a  debt  in  respect  of  separate  property, 
advanced  as  such  by  the  wife,  the  acquiescence  of  the  wife  had 
been  properly  presumed  by  the  Master. 

Mr.  Bickersteth  in  support  of  the  exception. 

Mr.  Rolfe,  Mr.  Jacoh^  Mr.  West  and  Mr.  Teed  contra. 

The  Masteb  op  the  Rolls  : — A  wife  living  with  her  hus- 
band may  consent  to  waive  her  j)in  money,  and  the  rule  of  the 
court,  where  it  has  not  been  received  by  ner,  permits  her  only 
to  recover  it  for  the  last  year.  In  the  case  referred  to  in  Aikyiis, 
the  wife  did  not  consent  to  or  acquiesce  in  tJie  detainer  of  her 
pin  money ;  so  fer  was  she  from  acquiescing,  that  she  immedi- 
ately remonstrated  with  her  husband  when  it  was  in  part  with- 
held from  her,  and,  in  consequence  of  that  remonstrance,  the  hus- 
band assured  her  that  she  should  have  it  at  last. 

In  this  case  the  wife,  after  the  marriage,  acquiesced  in  the  re- 
ceipt of  the  rents  by  her  husband,  and  abstained  for  upwards  of 
twenty  years  from  using  the  rights  which  she  might  have  exer- 
cised. She  might  originally  have  had  the  rents  settled  upon  the 
same  uses  as  those  of  the  settlement,  and  she  might,  aSer  the 
marriage,  have  compelled  the  husband  to  join  with  her  in  secu- 
ring the  rents  for  her  benefit  or  that  of  her  children.  There  was 
plainly  an  acquiescence,  therefore,  on  the  part  of  the  wife. 

*But  it  is  said  that  there  was  a  subsequent  promise  [*517] 
on  the  part  of  the  husband.  It  has  not  been  shown 
that  there  was  any  promise  to  pay  the  money ;  nor  was  there  any 
promise  which  I  can  refer  to  a  contract,  as  in  Bidout  v.  Lewis,  in 
respect  of  which  contract  the  wife  was  induced  to  permit  the  hus- 
band to  receive  the  rents.  I  am  of  opinion,  therefore,  that  the 
conclusion  to  which  the  Master  has  come  is  right,  and  that  this 
exception  must  be  overruled. 


GlBLETT  V.  HOBSON. 

1834 :  11th  and  13th  NoTember. 

A  bequest  of  money  to  a  charitable  institution  "  towards  building  alms-houses  to  the 
said  Institution,"  is  prima  facie  abequest  for  bu3ring  land  and  building  upon  it,  and 
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consequentlj  void  undor  the  Statate  of  MortmalD.  But  matter  dehoM  the  win  may 
be  looked  at  for  the  purpose  of  placing  the  court  in  the  situation  of  the  testator,  in. 
<jrder  to  determine  whether  the  testator  contemplated  building  upon  land  already 
in  mortmain,  or  to  be  acquired  by  other  means  than  the  appUcRtion  of  the  legafcy . 
Held,  in  the  particular  case,  that  the  extrinsic  evidence,  so  admitted,  wss  insuf- 
ficient to  support  the  bequest 

John  Jay  Graves,  by  his  will  dated  the  14th  of  June,  1831, 
made  the  following  bequest;  "I  give  and  bequeath  to  the 
Butehers'  Charitable  Institution,  the  sum  of  5,000Z.  towards 
building  alms-houses  to  the  said  institution ;"  and  he  appointed 
the  defendants  executors  of  his  will. 

The  testator  was  a  member  of  the  Butchers'  Charitable  Insti- 
tution ;  and  it  appeared  by  evidence,  tendered  on  the  part  of  the 
Elaintiflfe,  that  he  Knew  in  the  month  of  July,  1829,  that  a  piece  of 
md  had  been  then  lately  oflPered  by  John  itnight,  one  of  the  plain- 
tiffs, for  the  erection  of  alms-houses  for  the  use  of  pensioners  of 
the  institution.  At  a  meeting  of  the  members  of  the  institution, 
held  on  the  9th  of  July,  1829,  it  was  resolved  that  the  offer 
should  be  accepted,  and  the  thanks  of  the  meeting  were 
[*518]  voted  to  Knight.  Various  *sums  weye  subscribed  to- 
wards the  erection  of  the  alms-houses,  and  a  building 
fund  was  formed,  which,  by  resolutions  passed  at  a  subsequent 
meeting,  was  kept  distinct  from  the  other  funds  of  the  society. 
In  January,  1831,  Knight  sent  the  title  deeds  of  the  piece  of 
land,  (of  tne  rents  of  which  the  building  ftind  committee  of  the 
institution  had  been  in  the  receipt  from  Midsummer,  1829,)  to 
the  plaintiff  Giblett,  who  was  the  president  of  the  institution, 
and  a  conveyance  of  the  land  was  prepared;  but  the  execution 
of  that  conveyance  was  delayed  in  consequence  of  the  money 
subscribed  not  being  sufficient  to  commence  the  building  of  the 
alms-houses.  The  testator  died  on  the  28th  of  November,  1831. 
The  conveyance  of  the  land,  made  between  Knight  and  the 
trustees  by  bargain  and  sale,  duly  enrolled  according  to  the  stat- 
ute, was  executed  on  the  28th  of  December  following. 

The  bill  was  filed  by  the  president  and  other  officers  of  the 
institution,  on  behalf  of  themselves  and  the  othfer  members, 
against  the  executors  of  the  testator,  for  payment  of  the  legacy. 
Tne  answer  submitted  that  the  bequest  was  void  under  the  Stat- 
ute of  Mortmain.  The  cause  was  heard  before  the  Vice-Chancel- 
lor,  who  decided  that  the  bequest  was  void.  The  case  is  fully 
reported  in  the  fifth  volume  of  Mr.  Simons'  Reports,  p.  651. 

The  plaintiflfe  presented  a  petition  of  rehearing  to  the  Lord 
Chancellor. 

Sir  William  Home  and  Mr.  Walker  in  support  of  the  appeal : — 
To  arrive  at  a  just  conclusion  as  to  the  effect  of  this  bequest,  the 
mere  technical  question  as  to  the  title  of  the  society  to  the 
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land  given/  by  Knight  at  the  date  of  the  *will,  and  at  [*519] 
the  death  of  the  testator,  cannot  be  properly  biDught 
into  consideration.  The  land  was,  to  all  intents  and  purposes, 
given  for  the  purpose  of  building  alms-houses  at  the  time  when 
the  testator  made  nis  will ;  the  society  was  actually  in  possession 
in  the  lifetime  of  the  testator;  and  the  execution  of  the  convey- 
ance, which  was  alone  wanting  to  complete  the  title  of  the  so- 
ciety, took  place  within  a  few  weeks  arker  the  testator's  death. 
No  objection,  therefore,  on  the  ground  of  imperfect  title  in  the 
society,  can  prevail  in  this  court,  provided  the  intention  of  the 
testator  to  devote  the  sum  of  5,0001  to  the  benefit  of  the  institu- 
tion, to  be  expended  upon  the  land  givfen  for  the  purposes  of  the 
charity,  shall  be  in  other  respects  sufficiently  established.  As- 
suming, then,  as  for  the  purpose  of  this  argument,  it  may  be  as- 
sumed, that  the  land  given  by  Knight  was,  at  the  date  of  the 
will,  land  already  in  mortmain,  it  is  settled  that  a  bequest  of  a 
sum  of  money  to  an  existing  charity,  towards  building  upon  land 
already  in  mortmain,  is  a  valid  bequest.  The  Vice-Chancellor 
was  himself  of  opinion  that  if  the  testator  had  said  "  towards 
building  the  alms4iouses,''  the  bequest  might  have  been  sup- 
ported, as  pointing  to  the  land  spe^nfically  devoted  to  that  pur- 
pose. The  institution  was  founded  in  October,  1828,  and  in  the 
following  year  it  was  proposed,  at  a  meeting  of  the  members,  that 
alms-houses  should  be  erected  for  the  use  of  the  pensioners  of 
the  institution ;  and,  at  that  meeting,  the  offer  was  made  by 
Knight,  of  the  three  acres  of  land,  which  were  afterwards  con- 
vey^ to  the  society,  for  the  purpase  of  erecting  the  alms-houses. 
Subscriptions  were  entered  into  for  the  promotion  of  that  object, 
and  a  building  fund  was  formed ;  and  it  is  proved  that  the  testa- 
tor took  an  active  part  in  this  proceeding,  and  frequently  urged 
the  necessity  of  proceeding  with  the  alms-houses.  There  can  be 
no  doubt  whatever,  therefore,  if  extrinsic  evidence  may 
be  referred  *to,  that,  when  the  testator  used  the  words  £*520] 
"towards  building  alms-houses,"  he  had  in  his  contem- 
plation, and  meant  to  refer  to  the  particular  alms-houses  which 
were  the  subject  of  the  resolutions  passed  at  the  meeting  of  the 
society ;  and  it  is  indeed  admitted  by  the  Vice-Chancellor,  that 
the  effect  of  the  strict  construction  which  he  felt  himself  judi- 
cially bound  to  give  to  the  expressions  of  the  testator,  would  be 
to  defeat  his  intention.  But  supposing  the  intention  of  the  testa- 
tor to  refer  to  any  particular  alms-houses  not  to  be  apparent  on 
the  face  of  the  will,  and  that  there  is  no  latent  ambiguity,  which 
entitles  us  to  look  out  of  the  will  and  resort  to  evidence  which 
would  put  the  testator's  real  intention  beyond  all  doubt,  there 
are  autnorities  which  go  strongly  to  support  this  bequest,  even 
without  resorting  to  extrinsic  evidence,     in  Sorreshy  v.  UolUns^ia) 

(a)  9  Mod.  221. 
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the  first  case  whicli  occurred  after  tlae  Statute  of  Gkll,  where 
there  was  a  direction  to  invest  an  annuity  for  a  charitable  pT]]> 
pose,  either  by  the  purchase  of  re^l  estate  or  otherwifle,  Lord 
Hardwicke  supported  the  gift.  The  same  learned  judge  was  of 
opimon  that  a  bequest  of  money  to  erect  a  hospital  or  school- 
house,  might  be  supported,  if  the  object  could  be  effected  hj  any 
other  means  than  by  a  purchase  of  land,  as  by  an  application  of 
the  fiind  upon  land  already  in  mortmain,  or  by  a  gift  of  land,  or 
hiring  of  a  liouse;  Vaughan  v.  Farrer,{(i)  Cant  well  v.  Baker ^{b)  The 
Attorney-  Qeneral  v.  lhtvle^.{c)  There  cannot  be  a  stronger  proof 
of  the  soundness  of  the  principle  upon  which  those  cases  were  de- 
termined than  that  EiflbrdM  by  the  present  case ;  because,  admit- 
ting that  the  will  alone  is  to  be  looked  to  in  order  to  judge  whether 
the  gift  may  be  supported  without  yiolating  the  statute,  we  know 

aliunde  tiiat  the  fact  supports  the  principle  laid  down  by 
[*521]     Lord  *Hardwicke,  and  that  the  testator  actually  contem-^ 

plated  a  pnrj^ose  which  did  not  come  mthin  the  opei4r 
tion  of  the  Statute  of  Mortmain,  In  The  Attorney' General  r, 
T^ndaU^{d) -where  the  testatrix  devised  to  trustees  her^ freehold 
and  leasehold  estates,  wliich  she  directed  them  to  sell,  and  out  of 
the  moneys  ari.sing  from  the  sale  to  lay  out  part  in  the  purchase 
of  a  piece  of  ground  for  erecting  and  building  an  alms-house, 
Lord  Northin^n  held  that  the  gift  was  void.  That  was  a  per- 
fectly sound  dccmion,  and  not  at  all  inconsistent  with  the  princi- 
j^e  laid  down  by  Lord  Hardwicke  in  The  Attomey- General  v. 
noioles  and  the  other  cases,  where  he  held  that  a  bequest  of 
money  for  erecting  a  hospital  or  school -house  might  be  supported. 
In  The  A  tioruet/- General  w  7)/mlaU  there  was  a  J30sitive  airection 
to  buy  land,  and  no  possibility,  tliereforc,  of  making  the  gift  con- 
sistent with  the  statute,  which  potisibility  constituted  the  ground 
of  the  decisions  in  wliich  Lord  Hard \deke  supported  the  charita- 
ble beqncsts,  Tliat  distinction  was  aftcrwarus  adverted  to,  and 
approved  by  I^ord  Nort^lungton  in  77/e  A  ttorney- General  y,  Down- 
infj,(e)  In  PeUiam  v.  Amlerson^(jf)ljord  North in^ton  appears  not 
to  have  acted  upon  the  princijjle  which  he  ha<i  previously  ap- 
proved, for  he  there  held  that  a  bcqui^t  of  money  to  build  and 
endow  a  hospital  was  void  under  the  statute,  I'he  grounds  of 
his  decision  do  not  appear  in  the  report  of  that  case,  which  is  a 
brief  note  extracted  from  tlie  registrar's  book.  In  The  Attorney- 
General  V,  IIt/(k,{lf)  Lord  Bathnrst  hcM  that  a  bequest  of  a  sum 
of  money  for  the  piirj^wsc  of  erecting  a  I'rce  school  was  void,  al- 
though there  was  a  jnece  of  waste  land  in  the  parish  on  which 
a  free  school  had  formerly  stood ;  but  in  that  case  his  Lordship 


(a)  2  YcB.  sen.  18t, 

m  Ibid,  cited. 

(c)  2  Vea.  Pen.  547. 

{d)  AiubL  614,  atid  %  Ed.  207, 


(c)  Ambl  555. 
(j?l  2  Ed,  296, 
(h)  ArabL  161. 
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was  of  opioioii  that  the  testatrix  meant  to  have  a  school- 
♦house  of  her  own  foundation.  In  Foy  v.  fhy^ia)  where  [*522] 
the  gift  was  "  for  erecting  and  endowing  a  hospital  for 
the  county  of  Dorset,"  Lord  Kenyon  held  that  tne  bequest  might 
go  in  aid  of  an  existing  hospital,  and  referred  it  to  the  Master  to 
inquire  whether  there  was  any  hospital  existing  in  the  county. 
Upon  the  same  principle,  in  The  AUomet/- General  v.  Williams^{b) 
a  beijuest  of  personalty  to  establish  a  school  was  held  not  to  be 
within  the  Statute  of  Mortmain,  because  the  establishment  of  the 
school  did  not  necessarily  involve  the  purchase  of  land  or  build- 
ing. In  Chapman  v.  Broum{c)  Sir  W.  Grant  decided  that  a  be- 
quest for  building  a  chapel,  where  there  was  no  land  already  in 
mortmain  which  the  testator  could  be  taken  to  have  in  his  con- 
templation, was  void,  because  it  could  not  be  presumed  that  he 
meant  the  gift  to  take  effect  in  case  land  already  in  mortmain 
could  be  found  for  that  purpose.  Chapman  v.  Broum  undoubt- 
^(Jy  overrules  The  AUomey- General  v.  Bowles^  but  it  is  suffi- 
ciently distinguishable  from*  the  present  case,  and  leaves  im- 
touched  the  principle,  that  a  bequest  for  building  alms-houses  or 
schools  upon  land  already  in  mortmain  is  not  within  the  statute, 
a  principle  which  has  been  recognized  in  all  the  subsequent 
cases :  The  Attorney' General  v.  Parsons^{d)  The  Attorney' General 
V.  Dames.{e)  In  Johnston  v.  Swann{g)  Sir  John  Leach  held  a  be- 
quest of  a  portion  of  a  sum  of  stock,  to  be  applied  in  paying  the 
expense  of  providing  for  a  school-house,  to  te  a  valid  bequest. 

The  Solicitor- General  and  Mr.  James  Eussell,  contra: — The  will 
points  out  no  spe^c  land  upon  which  the  alms-houses 
were  to  be  built ;  and  it  is  only  by  matter  ^dehors  the  [*523] 
will,  which  the  court  cannot  take  into  its  consideration, 
that  it  is  attempted  to  show  that  this  testator  had  any  specific 
land  in  his  contemplation.  It  is  conceded,  by  the  very  nature  of 
the  argument  on  the  other  side,  that  there  were  no  alms-houses 
in  existence  to  the  improvement  of  which  the  bequest  could  be 
applied ;  and,  as  no  land  is  mentioned  in  the  will,  the  case  re- 
(mces  itself  to  that  of  a  bequest  of  money  for  the  purpose  of 
building  for  charitable  purposes,  which,  according  to  all  the 
modern  authorities,  is  void  under  the  Statute  of  Mortmain. 
The  Attorney-General  v.  Boioles^iji)  where  such  a  bequest  was 
held  to  be  good,  has  been  overruled  by  repeated  decisions :  The 
Attorney- General  y.  Tyndall^(i)  The  Attorney  General  v.  Hyde^Qc) 
Pelham  v.  Anderson^i})  The  Attorney' General  v.  Nash{m) 

(o)  1  Cox.  163.  '  {h)  2  Ve&  sen.  547. 

!h)  4  Bro.  C.  C.  526.  (t)  AmbL  614. 

c)  6  Ves.  404.  (ft)  AmbL  751. 

(2)  8  Ve&  186.  (O  1  Bro.  C.  C.  444,  note,  and  2  Ed.  296. 

e)  9  Ves.  535.  (m)  6  Bro.  C.  0.  588. 

{jl)  3  Had.  457. 
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It  is  supposed  to  be  a  ground  for  reversing  the  decision  in  the 
present  case,  that  the  Vice-Cbancellor  w^as  himself  of  opinion  that 
the  bequest  might  have  been  supported,  if  the  testator  had  used 
the  words  "  building  tlie  alnxs-boiisea ;"  but  the  word  the  would 
have  made  a  most  material  difference,  as  it  would  have  let  in  ex- 
trinsic evidence  for  the  purpose  of  showing  whether  the  intention 
of  the  testator^  as  indicated  by  the  words  used  in  his  will,  was  or 
was  not  a  lawful  intention,  tjpon  the  face  of  the  will  there  was 
nothing  ambiguouS;  and  nothing  to  show  that  tie  testator  had 
land  already  in  mortmain  in  his  contemplation.  Nor  was  there, 
in  point  of  fact^  any  land  already  in  mortmain ;  for  the  land, 
supposed  to  be  in  his  contemplation^  was  not  conveyed  until  after 
the  death  of  the  testator.  Even  if  the  extrinsic  evidence 
[*524]  were  admissible,  the  land  must  have  been  actually  *in 
mortmain  at  the  death  of  the  testator  to  give  validity  to 
this  gift :  Lifjelhj  v,  Dohson ;(«)  and  the  mere  intention,  on  the 
part  of  Knight,  to  give  a  piece  of  land  to  the  charity,  which  ^i- 
tention  he  might  at  any  time  have  altered,  and  which  was  not,  in 
fact,  perfectetl  till  some  weeks  after  the  testator's  death,  conld 
not  possibly  have  any  effect,  legal  or  equitable,  upon  this 
bequest. 

Sir  WilliaTfi  Iforne^  in  reply. 

Nbvemher  13/A.— The  Lord  Chaxcellok  :— The  fects  of  this 
cajse  are  fe\\%  and  not  in  dispute.  In  the  year  1828,  the  principal 
butchers  in  London  and  Westminster  formed  a  charitable  society 
for  the  relief  of  their  widows  and  decayed  members,  and  the  plan 
originally  was  to  aUow  only  pensions  OTit  of  their  funds.  Next 
year,  liowevcr,  they  determined  to  add  alms-houses,  and  with 
that  \aew  John  Knight,  one  of  their  number,  announced  his  in- 
tention of  conveying  to  them  a  piece  of  ground  at  Farnham  Roval 
in  Berkshire ;  he  also  put  them  into  immediate  possession,  so  that 
from  1829  the  building  fnnd  committee  of  the  society  received 
the  i-ents  and  profits  of  the  land-  On  the  14th  of  June,  1831, 
John  Jay  Graves,  also  a  member,  made  and  published  his  will, 
by  "whicli  he  ^*  gave  and  bequeathtid  to  tlie  But  cherts  Charitable 
Institution  the  sum  of  ofiOOL  towaiils  building  alms-houses  to 
the  said  institution/'  He  died  on  the  28  th  of  November  in  the 
same  year^  and  a  month  after  that,  on  the  2Sth  of  December, 
1831,  the  conveyance  of  the  land  at  Farnbam  Royal,  by  Mr. 
Knight  to  the  institution,  was  executed  by  Ijargain  and  sale, 

afterwards  enrolled  according  to  tlie  jiro visions  of  the  9 
[*525]     G.  II,  c.  36,  ^commonly  called  the  mortmain  act,  as 

being  the  last  of  that  class.    The  question  raised  below, 


(tt)  4  Rush.  34^. 
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and  brought  here  by  appeal  from  his  Honor,  the  Vice-Chancellor, 
is  whether  the  bequest  of  Mr.  Graves  was  void  by  that  act. 

The  words  of  the  act  confine  its  invalidating  operation  to  de- 
vises of  lands,  tenements  and  hereditaments,  or  of  money  and 
other  personalty  to  be  laid  out  in  purchasing  lands,  tenements  or 
hereditaments,  or  incumbrances  upon  the  same ;  and  it  must  be 
admitted  that  there  is  no  provision  against  bequests  to  be  laid 
out  in  buildiag  or  erecting  buildings,  unless  in  so  far  as  these 
may  come  within  the  description  of  purchases  of  lands,  from  the 
impossibility  of  building  without  land.  It  has  been  doubted 
whether  or  not  this  omission  be  intentional  or  accidental ;  some 
contending  that,  inasmuch  as  the  object  of  the  act  was  to  prevent 
property  being  placed  extra  commerdum^  the  legislature  must 
have  intended  to  prevent  large  sums  being  locked  up  in  building 
upon  land  held  in  mortmain,  independently  of  the  will  by  a  prior 
title,  or  by  another  contemporaneous  conveyance,  duly  executed 
according  to  the  provisions  of  the  statute;  while  others  hold  that 
the  only  object  was  to  prevent  land  frombeiQg  placed  extra  com- 
mercium^  and  that  no  intenticA  existed  of  preventing  land  already 
in  mortmain  from  being  improved ;  on  the  contrary,  one  of  the 
main  objections  to  mortmain,  its  tendency  to  obstruct  the  im- 

f)rovement  of  the  soil,  would  thereby  be  removed.  I  am  of  the 
atter  opinion,  both  upon  the  reason  of  the  matter,  and  because 
the  last  mortmain  act  refers  in  the  preamble,  to  real  property 
alone,  citing  the  twenty-third  chapter  of  Magna  Charta,  and  the 
other  older  mortmain  statutes,  which  were  made  upon  the  mere 
feudal  principle  of  protecting  the  lords  against  having  tenants, 
who  never  died,  imposed  upon  them.  Placing  land  in 
mortmain  is,  therefore,  the  object  *against  which  the  [*526] 
act  is  pointed ;  but  then  money  is  equally  forbidden  to 
be  devised  for  the  purpose  of  buving  land,  because  that  would 
indirectly  put  the  land  purchased  in  mortmain.  So,  charitable 
bequests  to  be  invested  m  real  securities,  are  equally  forbidden, 
in  consequence  of  their  tendency  to  bring  land  by  foreclosure 
into  the  perpetual  ownership  of  a  corporate  mortgagee. 

It  cannot  be  denied  that  the  current  of  the  decisions  during  the 
early  part  of  the  period  that  has  elapsed  since  the  act  was  passed, 
set  in  against  the  act,  and  gave  birth  to  a  restrictive  construction 
fevorable  to  mortmain,  upon  some  mistaken  view  of  encouraging 
charity,  although  certainly  no  one  felt  more,  or  has  more  severely 
commented  upon  the  evils  of  improvident  charity  than  Lord 
Hardwicke  himself  has  done  in  The  Attorney- Oeneral  v.  Day  ;(a) 
and  The  Attorney- Oeneraly.  Oraves;{b)  jet  T lie  Attorney- GenercU 
V.  BowleSy{c)  and  other  cases,  now  no  longer  law,  stretched  the 
exception,  in  order  to  take  bequests  out  of  the  statute,  which 


%. 


o)  1  Ves.  Ben.  218.  (c)  2  Vea.  aen.  Ul. 

S)  Amb.  166. 
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have  since  been  held  to  be  within  its  purview  as  they  are  clearly 
within  its  mischief.  Nor  does  it  seem  possible  to  reconcile,  as 
was  attempted  in  The  Attorney- Oeneral  v.  Downing  CoUege,(a)  the 
decision  of  Lord  Northington  in  The  Attorney- Qeneral  v.  Tyn- 
daUj{b)  with  that  of  Lord  Hardwicke  in  the  Attorney- Oeneral  v. 
Bowles, 

On  the  other  hand  no  one  can  doubt  that  the  doctrine  which 
Lord  Northington  laid  down  in  The  Attorney- Oeneral  v.  TyndaU^ 
though  not  the  decision  itself,  is  contrary  to  law.     When  he  states 

it  to  be  as  clear  as  any  proposition  in  Euclid,  that  the 
[*527]     mortmain  act  ^prohibits  not  merely  bequests  for  the 

purchasing  of  lands,  but  also  all  realizing  for  the  benefit 
of  a  charity ;  and  expressly  adds,  to  leave  no  doubt  as  to  what 
he  meant  by  realizing,  that,  but  for  such  prohibition,  20,000/. 
might  be  laid  out  in  building  upon  land  not  worth  50Z.,(c)  it  is 
quite  clear  that  his  Lordship  stated  what  was  not  law,  for  no  one 
can  think  of  maintaining  that  a  bequest  of  money  to  be  laid  out 
in  building  on  land  already  in  mortmain,  or  which  might  be  ac- 
quired in  aid  of  a  testator's  charitable  purpose,  through  indepen- 
dent and  valid  titles,  is  struck  at  by  the  statute.  This  erroneous 
doctrine  cannot,  I  fear,  be  rejectea  from  the  judgment  of  Lord 
Northington  on  the  ground  of  error  by  the  reporter ;  for  Lord 
Henley,  in  his  excellent  edition  of  his  ancestor's  judgments,  states 
that  this  case  is  in  Lord  Northington's  own  handwriting ;  and  he 
only  corrects  the  earlier  portion  of  the  report  in  Ambler,  where 
Lord  Northington  is  most  absurdly,  and,  as  it  appears,  without 
the  least  warrant  from  his  own  manuscript,  made  to  say,  that  the 
Master  of  the  KoUs  was  bound  bv  the  authority  of  the  Lord 
Chancellor,  but  that  he  (Lord  Norttington)  felt  only  one  author- 
ity, that  of  the  House  of  Lords,  which  was  a  superior  court,  no 
other  authority  having  any  influence  on  his  judgment.(d) 

The  first  position  which  I  am  justified  by  the  cases  in  laying 
down,  nay,  by  the  whole  authorities  together  called  upon  to  lay 
down,  is  this,  that  a  bequest  of  money  or  other  personalty  to  any 
charitable  institution  to  build  or  erect  buildings,  taken  by  itself, 
is  within  the  statute.  This  seems  plainly  the  good  sense  of  the 
thing ;  for  when  I  give  any  one  1,0001  to  bmld  a  hoTise  with, 

and  say  no  more,  it  is  plain  I  imply  that  he  should  lay 
[*528]     it  out  in  buying  land,  and  building  *upon  that  lani 

Accordingly  the  cases  hold  that  such  a  bequest  without 
more  is  \oid  under  the  act ;  nor  can  any  words  be  stronger  to 
this  efftet  than  those  used  by  Lord  Eldon  in  Th^ Attorney- Oen- 
eral V.  Parsons,{e)  and  The  Attorney- Oeneral  v.  Davis,{g)  In  the 
•former  case  he  says,  "  that  the  good  sense  is  with  the  later  cases, 

[a)  Amb.  650.  (d)  AmbL  616. 

b)  Amb.  614,  and  2  Ed.  207.  (e)  8  Vea  191. 

[c)  2  £d.  214.  (y)  9  Vee.  644. 
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requiring  that  the  testator  himself  should  have  manifested  his 
purpose  to  be  sufficiently  answered  if  they  could  hire  or  beg 
lana."  And  he  afterwards  says  that  he  has  reason  to  know  "  it 
was  Lord  Thurlow's  opinion  that,  if  a  testator  directs  a  school  to 
be  built  and  does  not  advert  himself,  by  words  in  his  will,  to  a 
purpose  that*the  land  is  to  be  acquired  otherwise  than  by  pur- 
chase, you  ought  to  infer  that  he  meant  it  to  be  acquired  by  pur- 
chase, and  then  it  will  not  do."  So  in  The  Atiorney-Gei^ralY. 
Davies^ip)  he  expressly  says  "  whatever  were  the  decisions  for- 
merly, when  charity  m  this  court  received  more  than  fair  con- 
sideration, it  is  now  clearly  established,  and  I  am  glad  it  is  come 
back  to  some  conmion  sense,  that  unless  the  testator  di^inctly 
points  to  some  land  already  in  mortmain,  the  court  will  under* 
stand  him  to  mean  that  an  interest  in  land  is  to  be  purchased, 
and  the  gift  is  not  good."  I  consider  the  decision  of  Lord  Bath- 
urst  in  The  Attorney- Oeneral  v.  IIyde,{b)  to  be  a  case  to  the  same 
effect.  In  that  case  the  circumstances  were  very  strong  for  pre- 
suming, if  presumption  had  been  admissible,  an  intention  to 
direct  the  building  on  land 'already  in  mortmain ;  for  it  was  a  be- 
quest to  trustees,  among  whom  the  minister  and  churchwardens 
were  included,  to  build  a  school-house  in  the  pari^,  and  there 
was  land  in  the  parish  on  which  a  school-house  had  once  stood, 
that  land  being  m  mortmain. 

*The  next  position  which  I  deduce  fix>m  the  authori-  [*529] 
ties  is,  that,  though  the  testator's  intention  to  confine  his 
bequest  to  a  mere  building,  is  best  gathered  from  his  own  words 
in  the  will,  yet  we  have  a  right  to  look  at  the  whole  circumstan- 
ces of  the  case,  because  if  these  be  such  as  to  leave  no  doubt  of 
the  meaning  which  he  had,  and  that  the  bequest  was  to  build 
only  upon  land  already  in  mortmain,  or  which  should  be  ac- 
quired by  other  means  than  the  legacy,  then  the  provisions  of 
the  act  do  not  apply.  It  seems,  at  first  sight,  as  if  the  authorities 
to  which  I  have  referred  were  opposed  to  this  extension,  and  pre- 
vented us  from  looking  to  matter  dehorn  the  will ;  for  the  lan^ 
guage  of  Lord  Eldon,  and  the  opinion  he  cites  from  Lord  Thur- 
low,  are  strong  to  confine  us  within  the  four  corners  of  the  wilL 
But  Lord  Bathurst  plainly  went  out  of  the  will  in  The  Attorney' 
General  v.  Hyde{c)  and  took  into  consideration  the  fact  of  land 
being  in  mortmain,  under  the  control  of  the  trustees,  and  of  a 
school  having  formerly  stood  upon  it.  Indeed  he  states  those 
fects  ddiOTs  the  will,  as  forming  the  distinguishing  feature  of  the 
case ;  and  a  case  may  be  ima^ned  where  no  doubt  could  exist 
BS  to  the  testator's  intention,  though  not  apparent  on  the  face  of 
the  will ;  for  example,  a  bequest  to  trustees  to  build  in  the  parish 
of  A.,  and  all  the  land  except  one  acre  in  that  parish  in  settle- 
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ment,  being,  we  may  suppose,  to  make  it  stronger,  estate  tail, 
with  reversion  in  the  crown,  so  that  the  remainders  could  not  be 
barred  without  an  act  of  Parliament,  and  the  one  excepted  acre 
in  mortmain,  and  the  testator  himself  a  co-trustee  and  also  tenant 
in  tail  of  the  settled  lands,  consequently  conusant  of  the  state  of 
the  title  of  the  lands  in  the  parish.  Here  the  presuAiption  woiild 
be  too  violent  to  be  resisted,  that  the  testator  could^only 
[*530]  *intend  a  bequest  to  build  with  his  legacy  on  the  land 
already  in  mortmain;  indeed  no  worcb  he  could  have 
used  could  add  to  the  evidence  of  such  being  his  intention.  In 
these  cases  we  do  not  admit  evidence  dehors  to  give  a  meaning, 
or  discover  the  intention  of  words  used,  but  only  place  ourselves 
in  the  situation  of  him  who  made  the  instrument,  by  enabling 
ourselves  to  suppose  we  are  in  the  circumstances  in  which  he 
stood. 

Again,  if  we  take  the  words  of  Lord  Eldon  literally  in  The 
Attorney' General  v.  Davies,  they  seem  to  confine  the  exception  to 
cases  where  the  land  to  be  buUt  upon  is  already  (that  is  at  the 
date  of  the  will  or  at  least  at  the  testator's  death)  in  mortmain. 
But  the  reason  of  the  matter  extends  this  also  to  cases  where  the 
testator  may  plainly  appear  to  have  in  contemplation,  a  future 
acquisition  of  building  land  otherwise  than  by  means  of  the 
legacy ;  and  Lord  Eldon  clearly  assumes  this  in  what  he  says  in 
the  other  case  I  have  referred  to.  The  AUomey- General  v.  Par- 
sonSj  where  he  speaks  of  hiring  or  begging  land. 

I  must,  however,  add  this  farther  position  in  limitation  of  the 
former — ^that  the  onus  of  showing  that  the  intention  of  the  testa- 
tor was  restrained  within  lawful  limits,  is  upon  the  party  seeking 
to  take  the  bequest  out  of  the  statute ;  and  that  in  one  way  or 
another,  but  especially  where  it  is  to  be  by  matter  dehors^  that  is 
by  considering  to  what  circumstances  the  instrument  was  applied, 
the  intention  must  appear  absolutely  certain  and  clear  to  exclude 
the  employment  of  the  fund  in  purchasing  land,  and  must  not 
be  a  matter  of  speculation  or  conjecture.  We  may  add,  further, 
that  where  the  purchase  of  land,  or  otherwise  obtaining 
[*581]  land  to  *build  upon,  is  the  fact  relied  upon,  the  cir- 
cumstance of  the  land  having  been  actually  purchased 
by  and  vested  in  the  legatees,  must  always  be  a  great  deal  more 
powerful  than  any  expectation  possibly  can  be :  I  mean  where 
the  words  used  do  not  apply  directly  to  such  land,  and  we  only 
gather  the  intention  from  tlie  fact  of  a  purchase  actually  made 
or  in  progress  or  contemplation. 

These  positions,  whicn  appear  warranted  both  by  principle 
and  authority,  lead  us  to  an  easy  determination  of  the  present 
question. 

The  bequest  is  of  money  to  a  charitable  institution,  towards 
building  alms-houses  without  more.     This  prima  facie  is  a  be- 
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quest  for  buying  land  and  building  upon  it,  nor  does  the  word 
towards  make  anjr  difference ;  it  only  indicates  that  the  legacy 
was  intended  to  increase  a  fund  already  begun,  or  intended  to  lie 
formed  for  that  purpose ;  and  something  must  therefore  be  shown 
dehors  the  wiU,  something  in  the  circumstances  to  which  the  tes- 
tator must  be  understood  to  refer,  and  necessarily  to  refer ;  some- 
thing which  leaves  no  doubt  at  all  that  he  did  not  mean  the 
money  to  be  used  in  buying  land,  but  only  in  building  houses. 
Now  the  only  thing  relied  on  with  this  view,  is  the  fact  of  Mr. 
Knight  having  previously  given  a  piece  of  land  upon  which  it 
is  said  the  alms-houses  might  be  built.  Even  if  tne  fact  had 
been  so,  would  it  prove  more  than  that  Mr.  Graves'  money  might 
be  used  in  building  on  the  land  so  given ;  that  is,  would  it  show 
more  than  ajpossibility  of  the  money  being  used  in  building  with- 
out purchasing?  More  than  this  it  could  not  prove  ;  for  no  one 
can  maintain  that  the  existence  of  such  land  in  the  possession  of 
the  institution,  precluded  the  application  of  the  legacy 
to  the  purchase  of  other  building  land ;  an^  *it  is  equally  [*532] 
certain  that  the  words  of  the  bequest  would  amply  have 
justified  such  further  acquisition  of  land,  independent  of  Mr. 
Knight's  land  altogether.  Indeed  there  is  mucn  weight  in  the 
argument  that  the  building  on  Mr.  Knight's  land  would  have 
been  a  more  questionable  use  of  the  fund  than  buying  more  land 
whereon  to  biiild.  Therefore  it  is  clear,  in  anv  view,  that  the 
having  such  a  piece  of  land  already  did  not  at  all  tie  the  trustees 
down  to  building  upon  it.  But  if  it  did  not,  the  conclusion  fol- 
lows irresistibly,  that  a  course  of  conduct  on  the  part  of  the  lega- 
tees which  was  far  from  necessary,  and  was  only  one  of  two 
kinds  of  proceeding  equally  open  to  them,  was  not  necessarily  in 
the  testator's  contemplation,  and,  therefore,  that  we  can  have  no 
right  to  read  his  bequest  as  if  it  were  not  towards  building  alms- 
houses generally,  but  towards  building  them  upon  land  already 
in  the  passession  of  the  institution.  So  it  would  stand  if  the  con- 
veyance had  actually  been  made  of  that  land  prior  to  the  will. 

This  inference,  however,  is  greatly  strengthened,  when  we  con- 
sider that  this  is  by  no  means  the  case.  The  land  had  not  been 
conveyed ;  the  institution,  bj^  Mr.  Knight's  sufferance,  stood  in 
the  situation  of  tenants  at  will  to  him,  and  he  had  only  let  them 
into  possession  in  the  intention  of  making  a  merely  voluntary 
conveyance  to  them-,  whiph  intention  was  imexecuted  till  five 
months  after  ihe  date  of  Mr.  Graves'  will,  and  one  month  after 
his  decease.  Mr.  Knight  might  during  all  that  time,  nay,  after 
the  death  of  the  testator,  have  altered  his  intention ;  or  creditors, 
or  the  bankrupt  laws,  might  ha's^e  interposed  to  interrupt  the  ex- 
ecution of  his  design.     In  the  Attorney -Oeiieral  v.  Hyde^{a)  the 
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land  was  actually  in  mortmain,  and  in  the  ownership  as 
[*538]  well  as  occupation  of  the  ^parties  entrusted  with  the  leg- 
acy to  buila  a  school — ^nay,  a  school  had  once  stood 
upon  it,  and  yet  Lofd  Bathurst  decreed  it  to  be  a  bequest  to  buy 
omer  land,  because  he  did  not  think  that  fact  suflScient  to  show 
an  intention  of  building  on  the  parish  land,  thinking  it  on  the 
whole  more  probable  that  the  testatrix  designed  to  found  a  school 
of  her  own.  Surely  we  may  consider  it  ^  probable  here,  that  Mr. 
Graves  did  not  intend  to  make  the  execution  of  his  benevolent 
design,  with  respect  to  so  considerable  a  sum,  depend  upon  the 
Aany  accidents  which  might  intervene  to  prevent  the  transfer  of 
Knight's  land  into  the  ownership  of  the  institution.  Who  can 
doubt  that  if  any  one  had  said  "  you  mean  this  5,000Z.  to  be  used 
in  building  on  the  present  land  at  Famham  Eoyal,"  he  would 
have  answered  "  Aye,  or  any  other  land  you  can  conveniently 
buy  with  part  of  the  money."  He  had  said  nothing  at  all  to  ex- 
clude that  supposition,  and  the  facts  do  not  prove  in  the  least 
degree  that  he  did  not  contemplate  it.  Indeed  the  institution 
held  Knight  s  land  under  a  power  of  selling  it  when  and  as  they 
skould  please.  The  price  would  have  gone  to  the  building  fund, 
and  then  Mr.  Graves'  legacy  becomes  a  gift  to  a  fiind,  part  of 
which  must  be  vested  in  the  purchase  of  land  in  order  tnat  the 
rest  might  be  used  in  building ;  and  neither  by  the  words  of  the 
will,  nor  by  the  facts  of  the  case,  is  there  any  kind  of  restraint 
imposed  which  should  direct  the  use  of  the  legacy  towards  the 
one  purpose  rather  than  the  other,  if  it  once  found  its  way  into 
the  rani 

I  am,  therefore,  of  opinion  that  his  Honor,  the  Vice-Chancel- 
lor,  has  come  to  a  sound  conclusion  upon  the  subject,  and  that 
the  decree  dismissing  the  bill  must  be  afcmed,  but  without  any 
costs.  The  question  was  a  very  fit  one  to  be  brought  here,  and 
the  institution  would  not  have  discharged  its  duty  had 
[*584]  it  not  come  ^forward  to  claim  the  legacy.  I  further 
consider  that  the  next  of  kin  have,  by  the  decision,  ob- 
tained a  fond  contrary  to  the  intention  of  the  testator,  and  in 
consequence  of  his  ignorance  of  the  law,  and  of  his  omitting  ex- 

Eressions,  which,  had  he  known  the  law,  he  would  assuredly 
ave  inserted  in  his  will.  The  charity,  and  not  the  next  of  kin, 
were  intended  to  be  benefited ;  and  therefore  I  give  the  costs  out 
of  the  fund. 


The  Attorney-General  v.  I'he  Cordwainers'  Compant. 

Rolls.— 1833 :  16th  December. 

Where  a  testator  devised  certain  estates  to  the  Ck>rdwainerB*  Company  for  the  inter- 
est, use  and  performance  of  his  will ;  and  gave  a  moiety  of  the  rents  to  his  brother 


CASES  IN  CHANCERY.  684 

1833. — The  Attomey-Gkneral  v.  The  Cordwainera'  Company. 

for  life,  and  out  of  the  remainder  of  the  rents  directed  certain  specified  payments 
to  be  made  to  charitable  purposes,  and  to  the  officers  of  the  company,  with  a  gift 
over  to  his  brother  in  fee,  if  the  company  should  neglect  to  perform  his  will ;  it 
was  held,  that  the  company  took  a  beneficial  interest  in  the  rents  of  the  estates^ 
subject  to  the  payments  of  the  specified  sums  for  charitable  purposes ;  and  an  in- 
formation seeking  to  have  the  whole  augmented  rents,  or  a  proportional  part  of 
them,  applied  to  purposes  of  charity  was  dismissed  with  costs. 

John  Fysher,  by  his  will,  dated  the  31st  of  March,  1547, 
after  bequeathing  certain  legacies  to  charitable  and  other  purpo- 
ses, proceeded  to  devise  as  follows : — "  I  do  give  and  bequeath 
by  this  my  present  testament  and  last  will  unto  the  master,  war- 
dens, fellowship  and  company  of  the  craft  or  mystery  of  cord- 
wainera within  the  city  of  iondon,  and  to  their  successors  for- 
evermore,  all  that  my  house  called  the  sign  of  the  Falcon,  with 
all  the  tenements,  as  well  on  the  street  side  as  upon  and  within 
the  back  side,  to  have  and  to  hold  the  same,  witn  the  appurte- 
nances thereto  belonging,  situate  on  the  south  side  of  St  Dun- 
stan's  parish  church  in  Fleet  street,  for  the  only  interest,  use  and 
performation  of  this  my  last  will  and  testament  in  manner  and  form 
following ;  that  is  to  wit,  first,  I  will  that  the  said  master,  war- 
dens, fellowship  and  company,  and  their  successor's 
shall  ^without  contradiction,  suit  or  delay,  peaceably,  [*535] 
gently  and  quietly  pay,  or  cause  to  be  paid  to  my 
brother,  David  Fysher,  of  the  town  of  Shrewsbury,  one  annuity 
or  yearly  rent  of  61  sterling  yearly  during  his  natural  life,  to  be 
paid  to  him  at  four  usual  terms  in  the  year,  that  is  to  say,  &c., 
Also  I  will  that  the  said  master,  wardens,  &c.,  immediately  after 
the  decease  of  the  said  David  Fysher,  shall  pay,  or  cause  to  be 
paid  to  Mary  Fy^^^^T  wife  of  the  said  David,  one  annuity  or 
yearly  rent  of  405.,  to  be  paid  at  two  terms  of  the  year,,  that  is  to 
say,  &c.,  to  continue  during  her  life,  if  the  said  Margaret  do  over- 
live the  said  David  Fysher,  her  husband  ;  and  that  they  and  their 
successors  shall  yearly  distribute  and  bestow  in  alms  within  the 
parish  of  St.  Dunstan^  5Z.  sterling,  by  12d.  a  house,  to  every  poor 
Householder,  and  to  such  as  shall  be  most  needy  and  poor,  by 
the  discretion  of  the  churchwardens  of  St.  Dunstan's,  and  the 
overseera  of  this  my  last  will  and  testament.  And  I  also  will 
that  the  said  master,  wardens,  &c.,  and  their  successors  of  the 
Company  of  Cordwainera,  shall  yearly,  forever,  cause  a  dirge  or 
mass  to  be  sung  in  the  said  parish  church  of  St.  Dunstan  s  for 
my  soul,  my  friends'  souls,  and  all  Christian  souls.  And  I  will 
that  the  said  mastera  and  wardens  of  the  craft  aforesaid,  shall 
yearly  distribute  and  bestow  in  alms  among  poor  people,  strangera 
and  othera  coining  out  of  other  places  and  parishes,  the  sum  of 
68.  8d.  And  I  mil  and  direct  that  all  such  as  be  master  and 
wardens,  or  shall  be  of  the  said  craft  of  cordwainera,  shall  be 
present  at  my  dirge  and  mass,  and  at  the  distribution  of  the  said 
alms,  BO  that  the  said  master  sludl  have  for  his  painstaking,  and 
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each  of  the  wardens  for  their  pamstaJdog,  once  in  the  year  to  be 
done,  lOd.  apiece.  And  I  also  will  that  every  one  of  tne  chureii- 
wardens  of  St.  Dunstan's  in  tiie  west  aforesaid,  being  present  at 
the  same  distribution,  shall  have  12d.  apiece  yearly  for- 
[*536]  ever.  And  after  certain  other  directions,  and  *a  aevise 
of  certain  estates  therein  mentioned  to  the  said  David 
Fysher,  with  remainder  to  Nicholas  Pamell  in  fee,  subject  as  to 
such  remainder  in  fee  to  the  payment  of  4t  a  year  for  the  chari- 
table purposes  therein  mentioned,  and  after  giving  certain  other 
pecuniary  legacies,  the  testator  proceeded  as  fellows : — "  And  all 
the  residue  of  my  goods  not  bequeathed  I  hereby  give  and  be- 
queath to  David  Fysher,  my  brother,  whom  I  make  my  sole  exe- 
cutor of  this  my  last  will  and  testament.  And  I  admit  for  mr 
overseer  and  supervisor  Eobert  Fleetwood,  being  of  the  Kings 
High  Court  of  Chancery ;  pro\^ded  always,  that  if  tne  said  master, 
wardens,  fellowship  and  company  of  the  craftormvstery  of  cord- 
wainers  aforesaid,  do  not  well  and  truly  perform,  fulfil  and  keep 
all  and  singular  the  thing  and  things  above  said  by  them  to  be 
observed,  performed,  fulfilled  and  kept,  but  do  cease  in  doing  of 
the  same  by  the  space  of  one  year,  contrary  to  this  my  last  will 
and  testament,  that  then  it  shall  be  lawful  for  my  said  brother, 
David  Fysher,  and  his  heirs,  into  all  the  said  lands,  tenements 
and  other  the  premises  with  the  appurtenances  to  enter,  and  the 
said  premises  to  keep,  have,  hold  and  enjoy,  to  him,  his  heirs 
and  assigns  forever ;  and  the  said  master,  wardens,  fellowship 
and  company,  to  be  clearly  expelled,  discharged  and  put  out  of 
the  premises." 

The  estxite  devised  to  the  company  consisted,  at  the  date  of  the 
will,  of  the  Falcon  Inn,  let  at  a  yearly  rent  of  6Z.,  and  two  other 
messuages,  let  respectively  at  rents  oioL  and  It  65.  8c?.  The  an- 
nual rental  had  increased  to  the  sum  of  358Z.  The  company  dis- 
tributed the  suras  of  5L  and  6s,  $d.  annually  among  the  poor  of 
the  parish  of  St.  Dunstan's  and  other  poor,  as  directed  by  the 
will  ;  and  they  also  paid  some  other  small  sums,  amounting  in 
the  whole  to  2/.  17^.  6c/.,  to  the  minister,  churchwardens 
[*537]  and  officers  of  the  parish,  and,  after  ^making  such  pay- 
ments, they  applied  the  surplus  of  the  rents  to  the  gene- 
ral corporate  purposes  of  the  company. 

The  infonnation  prayed  that  the  Cordwainers'  Company  might 
be  declared  to  be  trustees  of  the  rents  and  profits  of  the  messuages 
and  premises  devised  to  them ;  that  an  account  of  the  rents 
might  be  taken  against  the  company,  and  that  the  surplus  rents 
might  be  applied  in  augmentation  of  the  sums  of  51.  and  65.  Set 
given  to  the  charitable  uses  and  purposes  mentioned  in  the  will, 
either  in  the  whole  or  rateably  with  the  other  sums  mentioned 
therein ;  or  that  some  other  proportional  or  reasonable  augmen- 
tation of  the  sums  directed  to  be  paid  for  charitable  purposes 
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miglit  be  made  out  of  the  increased  rents,  in  pearformanee  and 
adraae^nent  of  the  charitable  intentions  of  the  tei^tor ;  and  that 
a  pro{)er  scheme  might  be  settled  by  the  Master. 

The  defendanifcs,  bj  their  answer,  insisted  that  they  were  deyi-  ' 
sees  of  the  estates  in  question,  subject  only  to  the  payment  of  the 
fixed  aa^  limited  sums  which  the  testator  nad  directed  to  be  paid ; 
and  thiRhe^had  a  right,  as  their  predecessors  had  always  done, 
to  apply  the  surplus  rents  to  the  uses  and  purposes  of  the 
Qompany. 

Upon  the  construction  of  the  will  two  questions  were  raised ; 
first,  whether  the  testator  intended  to  devote  to  charitable  pur- 
poses the  whole  income  of  the  estates  devised  to  the  company ; 
secondly,  if  the  whole  iucome  were  not  so  devoted,  whether  the 
objects  of  the  charity  were  entitled  to  an'  increase  in  the  sums 
given  to  them,  proportioned  to  the  amount  of  the  increased 
rents. 

Mr.  BickersUih  and  Mr.  0.  Anderdon,  in  support  of  the 
information,  contended  that  the  frame  and  language  *of  [*588] 
the  will  showed  the  testator^s  intention  to  devote  the 
whole  of  the  property  devised  to  the  company  to  charitable  pur- 
poses, with  the  exception  of  the  sums  given  to  the  officers  of  the 
company,  which  were  given  for  services  to  be  performed ;  and 
that,  with  that  exception,  the  company  took  no  beneficial  inter- 
est whatever  under  this  devise.  Why  should  those  small  sums 
be  given  to  the  company,  if  the  testator  intended  to  give  them 
the  whole  surplus?  It  was  immaterial  that  the  annuity  of  62., 
after  the  death  of  the  testator's  brother,  and  the  reservation  in 
&vor  of  the  widow,  was  not  expressly  disposed  of,  because  the 
general  charitable  intent,  deducible  from  the  language  of  the  will, 
rendered  such  an  express  disposition  unnecessary.  The  whole 
rents  of  an  estate  mignt  be  devoted  to  specific  charitable  objects, 
as  in  Tfie  Thetford  School  case^{a)  and  that  furnished  a  strong  in- 
dication of  the  testator's  intention  to  devote  the  whole  property, 
be  its  ftiture  increase  what  it  might,  to  charity ;  but  that  inten- 
tion might  be  collected  from  any  other  indications  on  the  face  of 
the  will.  In  the  i/ercers'  Company  v.  The  AUomey-Oeneral^if)) 
by  a  deed  executed  in  1616,  certain  premises,  then  let  upon  lease 
at  a  rent  of  150Z.,  were  conveyed  for  a  nominal  consideration  to 
persons  therein  named ;  and,  by  another  deed  of  the  same  date, 
it  was  declared  that  the  grant  in  the  former  deed  was  upon  trust 
to  pay  the  rents  to  the  Mercers'  Company,  and  that  the  company 
should  dispose  of  the  moneys  to  various  specified  charitable 
uses,  among  which  was  a  donation  to  the  poor  brethren  of 
the  company.    These  charitable  gifts  did  not  exhaust  the  exist- 

(a)  8  Ca  130.  (&)  3  Bligh,  (N.  &,)  166. 
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ing  rent  of  150Z.,  there  being  a  surplus  of  98.  remaming  in  the 
hands  of  the  company ;  and  yet  it  was  held  that  the  company 
were  trustees  of  the  rents  and  augmented  rents,  and  thai 
•  [*589]  the  surplus  was  ^applicable,  in  proportion  to  the  in- 
creased rents,  to  the  payments  directed  by  the  deed. 
In  that  case  it  was  argued  that,  as  the  whole  of  the  inflflme  was 
not  entirely  exhausted,  the  company  were  to  be  #3naBbed  as 
trustees  for  the  payment  of  the  particular  sums  only,  and  that 
they  took  a  beneficial  interest  in  the  surplus.  That  argument, 
however,  was  unsuccessM  in  the  Court  of  Exchequer,  and  it  was 
equally  unsuccessftd  when  the  case  was  afterwards  brought,  upon 
appeal,  before  the  House  of  Lords.  No  similar  argument  could 
prevail  in  this  case,  if  the  court  should  be  of  opinion  that  the 
general  intent  of  this  testator  was  to  devote  Ids  property  to 
charity.  In  the  present  case  there  was  only  a  remaining  sum  of 
13s,  6d.  out  of  the  rents  existing  at  the  date  of  the  wm,  out  of 
which  sum  the  cost  of  a  dirge  and  mass  was  to  be  paid,  so  that 
the  whole  rents  might  reasonably  be  considered  as  naving  been 
exhausted,  and  the  case  would  fall  exactly  within  the  principle 
upon  which  the  case  of  The  Mercer's  Company  v.  The  Attorney- 
General  was  decided.  But  even  if  the  court  should  be  of  opinion 
that  tha'testator  had  not  devoted  the  whole  income  of  his  prop- 
erty to  charity,  still  the  objects  of  his  charitable,  bequests  were 
entitled  to  an  increase  of  the  sums  directed  to  be  paid  to  them, 
proportioned  to  the  amount  of  the  increased  rents. 

Mr.  Pemhertbn  and  Mr.  Wakefield  contra: — This  is  one  of  the 
class  of  informations  against  companies,  of  which  so  many  have 
recently  been  instituted,  after  the  affairs  of  those  compames  had 
been  fully  examined  by  the  special  commissioners  appointed  by 
the  legislature— instituted  without  the  slightest  regard  to  the  in- 
terests of  charity,  or  the  benefit  of  the  public,  but  solely  with  a 

view  to  costs.  The  information  has  received  the  signa- 
[*540]     ture  of  the  Attorney-General ;  but  it  is  impossible  *that 

it  could  have  received  the  deliberate  sanction  of  that 
officer.  No  case  can  be  found  in  which  the  court  has  applied 
the  whole  property  of  a  testator  to  charitable  purposes,  unless  the 
testator  has»expressly  given  it  to  such  purposes,  or  his  intention 
so  to  devote  it  is  matter  of  necessary  inference  from  the  language 
or  dispositions  of  the  will.  There  are  two  classes  of  cases  in 
which  the  intention  of  the  testator  to  give  his  whole  property  to 
charity  is  inferred ;  first,  where  there  is  a  general  declaration  of 
his  charitable  intentions  in  the  outset  of  the  will,  in  which  case 
the  court  fastens  upon  the  general  declaration,  and  affixes  a  trust 
upon  all  that  part  of  his  property  which  is  not  specifically  disposed 
of.  Another  class  of  cases  is  where  there  is  no  such  general 
declaration,  but  every  shilling  of  the  existing  income  is  specifi* 
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cally  devoted  to  charitable  purposes.  On  the  other  hand,  where 
there  is  no  such  general  declaration,  and  where  there  are  charita- 
ble bequests  which  do  not  exhaust  the  whole  of  the  income,  there 
the  charity  will  take  what  is  given  to  it,  and  no  more.  These 
principles  are  established  bv  the  leading  authorities  on  this  sub- 
ject :  Thetford  School  case^(a)  Arnold  v.  Aiiomey'Oeneral,{b)  At- 
tomey-Oeneral  v.  Mayor  of  ConventTy^{c)  Attorney 'OeneralY.  John- 
san.{d)  The  only  case  which  at  all  militates  against  these  prin- 
ciples— and  even  that  case  is  not  wholly  incapable  of  being 
reconciled  with  them — ^is  The  Attorney- General  v.  Sparks,{e) 
which  is  noticed  by  Lord  Eldon  in  the  Atiomey- General  v.  l^he 
Mayor  of  Bristol,{g)  as  being  very  ill  reported.  The  two  cases 
cited  on  the  other  side  are  so  fer  from  furnishing  an  exception 
to  these  principles,  that  they  fall  within  both  the  rules 
laid  down  for  inferring  the  *intention  of  the  testator.  In  [*541] 
The  Mercers^  Company  v.  The  Attorney' General,  the  deed 
by  which  the  company  were  constituted  trustees,  required  not 
only  all  the  existing  rents  to  be  applied  to  the  purposes  of  the 
will,  every  one  of  which  purposes  was  a  charitable  trust,  a  cir- 
cimistance  which  entirely  distinguishes  that  case  from  the  pres- 
ent. In  the  Jlietford  School  case  there  was  a  specific  appropria- 
tion of  every  shilling  of  the  rents  to  charitable  purposeaifind  in 
the  Mercers^  Company  and  the  Attorney » General  there  was  only  a 
sum  of  ds,  unappropriated. 

As  to  the  other  point  raised  by  this  information,  that  payments 
directed  to  be  made  to  the  objects  of  the  clmrity  ought  to  be  in- 
creased in  proportion  to  the  increase  of  the  rents,  those  payments 
are  to  be  considered  as  a  charge  upon  the  estate,  and  it  is  against 
all  the  authorities  to  contend  that  the  persons  entitled  to  the 
charge  are  also  entitled  to  derive  a  benefit  from  the  increased 
value  of  the  estate.  In  the  Matter  ofJordeyn^a  Charity ^h)  where 
estates  were  devised  to  the  Fishmongers'  Company,  subject  to  a 
charge,  to  distribute  among  the  poor  188  quarters  of  coals,  or 
else  money  to  buy  the  same,  at  8a.  a  quarter,  the  Vice-Chancel 
lor  held  that  it  was  optional  with  the  company  either  to  distribute 
the  coals,  or  the  money  at  the  specified  price,  and  that  decision 
was  affirmed  on  appeal. 

Mr.  Wray  for  the  Solicitor-General,  who  was  made  a  party  to 
represent  the  interest  of  the  crown,  in  default  of  an  heir,  sub-  • 
mitted  that  the  testator's  brother  being  appointed  by  the  will 
residuary  legatee  of  aU  his  goods,  which  word  "  goods"  would 

ia)  8  Co.  130.  {b)  Show.  P.  0.  22. 

c)  2  Vera  39t,  aQd  7  Bro.  P.  0.  236,  TomL  edit 
d)  Ambl.  190.  (jr)  2  Jac.  A  W.  320, 

c)  Ambr.  201. 
h)  5  Sim.  671,  and  1  Mjlne  ft  Keen,  416. 
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[*542]     not  pass  the  surplus  rents,  *theTe  was  a  resulting  trust 
of  those  rents  to  the  heir,  and,  in  defeult  of  an  heir  to 
the  crown. 

Mr.  Biclcersteth  in  reply. 

The  Master  of  the  Rolls: — ^The  first  question  is,  whether 

this  testator  intended  the  corporation  to  take  as  mere  trustees,  or 

whether  he  intended  to  give  them  any  beneficial  interest    The 

.  next  consideration  is  whether,  if  the  corporation  were  to  take 

as  trustees,  they  were  to  be  trustees  for  mere  charitable  purposes. 

It  does  not  appear  to  me  that  the  words  of  this  devise,  do  con- 
stitute this  corporation  mere  trustees.  The  estate  is  absolutely 
ffiven  to  them ;  not  upon  trust,  but  for  the  use,  interest  and  per- 
formance of  the  testator's  will.  It  is  rather  a  gift  upon  condi- 
tion, than  a  gift  upon  trust  They  are  to  take  the  estate  so  de- 
vised to  them,  upon  condition  that  they  perform  the  duties  which 
by  the  terms  of  the  will  are  imposed  upon  them.  Those  duties 
are  not  for  mere  charitable  purposes.  Half  the  property  that 
this  testator  disposes  o^  is  disposed  of  to  his  brother;  an  annuity 
of  6t  is  given  to  his  brother  for  his  life ;  and  after  his  brothers 
death  there  is  no  disposition  of  this  annuity,  except  that  2/.  a  year 
are  gifen  to  his  widow  if  she  survived  him.  These  are  not 
charitable  purposes.  It  is  plain  that  a  beneficial  estate  was  in- 
tended to  be  given  to  the  Cordwainers'  Company,  because  the 
testator  expressly  declares  that,  if  the  condition  upon  which  this 
estate  is  devised  to  the  corporation  be  not  performed,  the  brother 
shall  enter  and  defeat  the  estate  given  to  the  Cordwainers'  Com- 
pany. Defeat  what  estate?  An  estate  given  to  them  in  mere 
trust)  from  which  they  were  to  derive  no  benefit  ?  Is  it 
[*543]  to  be  supposed  that  *this  was  considered  by  the  testator 
in  the  nature  of  a  penalty  ?  The  imposition  of  a  penalty 
for  non-performance  of  the  condition  implies  a  benefit,  if  the  con- 
dition be  performed,  and  is  inconsistent  with  any  other  intention 
than  that  the  testator  meant  to  give  a  beneficial  interest  to  the 
company  upon  the  terms  of  complying  with  the  directions  con- 
tained in  his  will.  There,  is,  therefore,  no  trust  either  express 
or  implied  for  charitable  purposes,  further  than  to  the  extent  oi 
the  special  charge  imposed ;  and,  upon  all  the  principles  applied 
in  this  court  to  such  a  case,  this  information  must  be  dismissed. 

The  most  important  consideration  is,  whether  the  information 
should  not  be  (usmissed  with  costs.  I  regret  that  the  name  ot 
the  Attorney-General  has  been  used  on  this  occasion ;  for  I  can- 
not but  suppose  that,  if  the  attention  of  the  Attomey-Greneral 
had  been  sufficiently  called  to  the  case,  he  would  not  have  sanc- 
tioned this  proceeaing  by  his  name.  It  is  true  that  his  name  is 
used ;  but,  considering  the  merits  of  the  case,  or  rather  its  de- 
merits, I  must  dismiss  this  information  with  costs. 
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♦The  Attorney-General  v.  The  Governors  of     [*544:] 
Atherstone  Free  School. 

1834:  20th  June  and  8th  August 

Jurisdiction  of  the  court  in  regulating  the  management  of  free  schools,  and  control- 
ling the  conduct  of  the  schoolmasteis  of  such  charitable  foundatfons. 

Before  the  Statute  of  1  W.  A  M.  o.  21,  a  commission  of  charitable  uses  could  not  be 
issued  by  Commissioners  of  the  Great  Seal  A  decree  of  commissioners  6f  char- 
itable uses  made  during  the  Commonwealth  in  1G49,  when  there  was  no  Lord 
Chancellor  or  Lord  Keeper,  was,  therefore  held,  upon  appeal,  to  be  a  nuUity. 

The  information  and  bill  were  filed  by  the  Attomey-Q^neral, 
at  the  relation  of  William  Bradley,  and  by  William  Bradley, 
against  the  governors  of  Atherstone  Free  School,  and  pray^  m 
substance,  that  the  rights  and  dnties  of  the  relator  and  plaintiff 
as  schoolmaster  of  the  firee  school  might  be  asoertained,  tiiat  he 
might  be  declared  to  be  entitled  to  the  suiplns  rents  and  profits 
after  deducting  the  expenses  of  the  management  of  the  charity ; 
that  an  account  might  be  taken  of  the  rents  and  profits  received 
by  the  defendants,  the  governors  of  the  free  school,  since  iJie  21st 
of  March,  1817,  and  that  if  their  receipts  should  be  proved  to 
have  exceeded  their  expendiftire,  they  might  be  decreed  to  pay 
the  balance  to  the  relator  and  plaintiff.  By  the  decree  mide  at 
the  hearing  of  the  cause  on  the  12th  of  December,  1827,  it  wag 
referred  to  the  Master  to  take  an  account  of  the  rents  and  profits 
of  the  estates  belonging  to  the  charity  received  by  the  defend* 
ants ;  to  inquire  and  state  to  the  court  what  were  the  rights  and 
duties  of  the  schoolmaster,  and  to  settle  a  scheme  for  the  manage- 
ment of  the  charity.  The  Master  made  his  general  report  on  the 
8th  of  February,  1832.  The  defendants  took  seven  exceptions 
to  that  report,  which  were  heard  on  the  25th  of  April,  1832,  be- 
fore the  Master  of  the  Rolls,  who  overruled  four  of  those  excep- 
tions and  allowed  the  rest.  Prom  his  Honor's  decision  as  to  the 
four  exceptions  which  were  disallowed,  the  defendants  presented 
a  petition  of  appeal  to  the  Lord  Chancellor.  The  nature  of  the 
exceptions  is  mlly  stated  in  his  Lordship's  judgment 

*Mr.  Knight  and  Mr.  Cooper  for  the  appellants.  *   [*545] 

The  SoUdtor-General  and  Mr.  JaTnes  Russeli  contra. 


The  Lobd  Chancellor  : — In  this  case,  by  letters  jjatent  of 
the  15th  year  of  the  reign  of  Queen  Elizabeth,  after  reciting  gifts 
of  money  to  be  laid  out  in  land  for  the  support  of  a  school  at 
Atherstone,  in  the  county  of  Warwick,  it  was  ordained  that  there 
should  be  twelve  men  of  Atherstone,  to  be  called  governors  and 
keepers  of  the  possessions  of  the  charity,  and  they  were  thereby 
incorporated  and  power  was  given  to  them  of  choosing  a  school- 
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master,  and  making  regulations  respecting  his  conduct  and  sti- 
pend. In  the  year  1607  the  governors  of  the  school,  who  had 
Deen  appointed  under  that  foundation,  made  certain  orders  and 
regulations  in  exercise  of  their  authority,  whereby  it  was  ordered 
that  the  produce  of  the  charity  lands,  above  the  sum  of  220Z^ 
should,  after  defraying  the  neceasarv  expenses,  be  kept  by  Ac 
baili^,  (who  were  the  collectors  of  the  rents,)  for  contingendes, 
for  the  term  of  twenty -one  years;  and  other  directions  were 
thereby  given,  such  as  that  the  Master  should  keep  one  key  of 
the  chest,  and  so  forth. 

In  the  year  1649,  by  a  decree  of  the  Commissioners  of  Char- 
itable Uses,  the  rents  of  the  charity  lands  were  adjudged  to  be  for 
the  support  of  the  school  and  of  the  schoobnaster,  and  a  feoff- 
ment made  of  the  land  was  declared  to  be  illegal.  The  rents 
were  at  that  time  only  28Z.  6*.,  of  which  20?.  were  paid  to  the 
Master.  In  the  year  i669  another  decree  was  made,  and  a  pas- 
ture called  the  M!oor  was  declared  to  belong  to  the  schoolmaster 
of  the  school.  It  appears  that  the  decree  in  1649  was  strongly 
opposed  by  the  governors  of  the  school,  and  they  took 
[*546]  ^exceptions  to  it,  and  treated  it  throughout  as  illegal 
and  invalid  for  a  reason  ]!%hall  afterwards  advert  to. 

Mr  Bradley  was  elected  master  of  the  school  in  1817,  when  he 
signed  an  agreement  with  the  governors  to  accept  a  stipend  of 
110^.  a  year,  and  to  follow  certain  regulations  prescribed  by  the 
governors,  A  similar  agreement  had  been  signed  by  his  prede- 
cessors, and  it  had  been  stated,  in  the  advertisement  which  an- 
nounced the  election,  that  the  master  would  be  expected  to  sign 
such  an  agreement.  Differences  afterwards  arose  between  Jir. 
Bradley  and  the  governors,  and  owing  to  those  differences,  the 
school  has  not  prospered,  for  there  are  only  two  boys  on  ^e 
foundation.  This  falling  off  is  ascribed  by  the  trustees  to  the 
conduct  of  Mr.  Bradley.  The  object  of  this  information  was  to 
obtain  for  Mr.  Bradley  the  surplus  rents  of  the  premises,  and  to 
set  aside  the  agreement  of  1817.  The  Vice-ChanceDor  referred 
the  whole  matter  to  Master  Cross,  who  reported  in  favor  of  the 
schoolmaster.  Exceptions  were  then  taken,  most  of  which  have 
been  overruled.  The  cause  has  been  before  the  Vice-Chancellor 
and  the  Master  of  the  Rolls,  who  appear  to  have  concurred  in 
the  opinion  that  the  master  had  made  out  his  claim. 

This  is  an  appeal  against  such  decision ;  but  what  I  have  now 
chieflv  to  dispose  of,  is  the  appeal  from  the  judgment  of  the  Mas- 
ter of  the  Rolls,  on  the  exceptions  taken  to  the  Master's  report 
Those  exceptions  are  seven  in  number.  Four  of  them  have  oeen 
overruled ;  three  were  allowed,  and  as  to  those  three  there  is  no 
appeal.  The  four  that  were  overruled  are  the  subject  of  present 
consideration;  and  in  order  to  form  an  accurate  judgment  of 
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those  four,  and  especially  of  the  first,  it  is  necessary  to  look  at 
the  decree  of  his  Honor,  which  referred  the  matter  to  the  Master. 

*The  decree  was  that  it  should  be  referred  to  the  [*547] 
Master  in  rotation,  to  inquire  and  state  to  the  court  what 
estates  there  were  belonging  to  the  charity  in  question  in  this 
cause,  and  at  what  rents  the  same  were  let  respectively';  and 
that  the  Master  should  take  an  account  of  the  rents  and  profits 
of  the  said  estates  received  by  the  defendants  (the  governors) 
and  by  John  Hincks,  and  by  any  or  either  of  them,  or  by  any 
other  person  or  persons  by  their,  or  any  or  either  of  their  order, 
or  for  their  or  any  or  either  of  their  use ;  and  that  the  Master 
should  inquire  and  state  to  the  court,  what  the  rights  and  duties 
of  the  schoolmaster  of  the  free  grammar  school  of  William  Dev- 
ereux,  Thomas  Fulner  and  Amias  Hill,  in  the  pleadings  men- 
tioned, were ;  and  the  Master  was  to  approve  of  a  proper  scheme 
for  carrying  the  trusts  of  the  charity  into  execution ;  and  any  of 
the  parties  were  to  be  at  liberty  to  lay  proposals  before  the  Mas- 
ter for  tiiat  purpose ;  and  it  was  ordered  that  the  defendants  and 
governors  should  pay  to  the  complainant,  William  Bradley,  out 
of  the  balance  admitted  to  be  in  their  hands  on  account  of  the 
said  charity  estates,  and  the  future  rents  and  profits  of  the  said 
estates,  the  arrears  of  the  said  salary  of  llOZ.,  and  his  said  salary 
in  future,  as  the  same  should  become  due,  until  the  further  order 
of  the  court;  but  the  same  was  to  be  without  prejudice ;  and  the 
Master  was  to  be  at  liberty  to  state  any  circumstances  specially 
to  the  court,  at  the  request  of  either  parties.  And  the  defend- 
ants, by  their  counsel,  undertaking  not  to  put  the  bond  in  the 
pleadings  mentioned,  dated  the  19th  of  June,  1817,  in  suit,  the 
said  bond  was  not  to  be  put  in  suit  until  the  further  order  of  the 
court ;  and  the  parties  were  to  produce  before  the  Master,  upon 
oath,  all  books,  papers  and  writings  in  their  custody,  and  were 
to  be  examined  upon  interrogatories  as  the  Master  should  direct, 
who,  in  taking  the  accounts,  was  to  make  to  the  parties 
all  just  *allowances;  and  further  directions  and  costs  [*o48] 
were  reserved,  and  any  of  the  parties  were  to  be  at  lib- 
erty to  apply  specially. 

The  Master,  first  of  all,  made  a  separate  report  on  the  rights 
and  duties  of  the  schoolmaster,  finding  in  substance  that  the 
schoolmaster  was  entitled  to  the  house  and  school-house  rent  free, 
and  to  the  whole  surplus  rents  and  profits  of  the  charity,  after 
paying  the  expenses  attending  the  support  and  maintenance  of 
the  charity  and  other  expenses,  according  to  the  statutes  and 
orders  made  by  the  governors  ;  and  that  it  was  his  duty  to  teach 
grammar  to  the  boys  and  young  men  at  the  school,  subject  to  the 
rules  and  orders  made,  or  to  be  duly  made  by  the  governors. 
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To  this  separate  report  the  defendants  took  an  exception,  con- 
tending that  the  sdioolmaster  was  only  entitled  to  sueh  proper 
and  reasonable  salary  as  the  governors,  at  his  nomination,  might 
agree  to  give  him^  and  to  tiie  use  of  the  house  and  school  at  a 
nominal  rent,  if  any,  as  well  as  to  five  acres  of  the  Moor,  kfcelv 
fenced  ofl^  but  the  latter  at  the  pleasure  of  the  governors,  aoooro- 
ing  to  an  order  duly  made  in  1780 ;  and  the  defendants  denied 
the  authority  of  the  decrees  of  1649  and  1669. 

On  this  exception  his  Honor  referred  it  back  to  the  Master  to 
review  his  separate  ireport  as  to  the  schoolmaster's  rights,  taldnjg 
ijato  consideration  the  fitness  of  the  governors  retaining  in  their 
hands,  a  reasonable  portion  of  the  rents  for  repairs  and  contin- 
gent expenses,  the  residue  going  to  the  schoolmaster,  and  the 
defendants'  deposit  was  ordered  to  be  returned.  The  Master 
then  made  his  general  report  that  ^00?.  was  a  fit  sum  to  be  re- 
tained by  the  governors  for  the  year  1831,  and  60i  for  every 
future  year ;  that  25Z.  ought  to  be  laid  out  to  accumulate 
[*549]  and  form  a  fund  for  the  contingent  expenses  *of  neces- 
sary buildings,  and  that  the  surplus  yearly  income,  aft« 
such  deductions,  should  go  to  the  schoolmaster.  He  further  ap- 
proved of  a  scheme^  which  is,  in  substance,  to  this  effect— 4hat 
there  shall  be  tirelve  keepers  or  eovemors  resident  at  Atherstone; 
that  vacancies  in  the  body  by  death,  resignation,  or  non-atlend  • 
ance  at  meetings  for  one  year,  shall  be  filled  up  by  a  majority  oi 
the  other  governors  out  of  residents  at  Atherstone ;  and  if  the 
vacancy  be  not  filled  up  in  six  months,  that  the  Bishop  of  Lich- 
field and  Coventry,  who  is  the  diocesan,  shall  nominate;  that  a 
bailiif  or  receiver  shall  be  chosen  from  among  the  governors  by 
themselves ;  that  the  schoolmaster  shall  be  chosen  by  the  govern- 
ors, and,  in  de&ult  of  them,  by  the  bishop. 

To  this  report  the  defendants  took  exceptions,  upon  four  of 
which  they  nave  appealed  firom  the  judgment  of  the  Master  of 
the  EoUs. 

The  first  of  these  exceptions  was  founded  on  the  circumstance 
of  the  Master  having  omitted  to  consider  the  state  of  facts  and 
three  several  affidavits  carried  in  on  the  part  of  the  defendants, 
as  well  as  the  bond  and  agreement  entered  into  with  the  school- 
master in  the  year  1817.  His  Honor  overruled  this  exception ; 
and  I  am  of  opinion  that  he  came  to  a  right  conclusion.  The 
state  of  facts  and  the  affidavits  related  to  the  schoolmaster's  con- 
duct ;  and  this  formed  no  part  of  the  matters  referred  to  the 
Master  for  his  consideration,  either  by  the  original  decree,  as  I 
have  stated  it,  or  by  the  order  referring  it  back  on  the  exception 
taken  to  the  separate  report.  At  the  same  time  the  whole  sub 
stance  of  the  mcts  stated  in  the  documents  that  were  rejected,  was 
in  another  shape  brought  before  the  court  by  the  depositions ;  so 
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that,  in  truth,  no  light  has  been  shut  out  by  the  course 
♦which  the  master  took,  and  of  which  his  Honor  ap-     [*550] 
proved. 

The  second  exception  is  of  more  importance.  It  applies  to  the 
scheme  approved  by  the  Master,  ana  rests  on  this  ground,  that 
no  power  of  removmg  the  schoolmaster  or  controlling  him — no 
authority  over  him — ^is  given  to  the  governors,  who  are  merely 
to  choose  him,  and,  after  that,  he  is  to  be  independent  of  them 
and  of  every  one  else. 

I  am  of  opinion  that,  if  the  other  parts  of  the  scheme  are  to 
stand  without  any  alteration,  the  visitatorial  power  is  rightly 
withholden  from  the  governors.  Those  governors  axe  necesStrily 
tradesmen  of  Atherstone,  highly  respectable  in  their  stations,  no 
doubt,  and  very  fit  to  be  entrusted  with  the  management  of  the 
school's  pecuniary  affairs ;  but  not  the  fit  persons  to  exercise  the 
delicate  office  of  visiting  a  learned  institution.  The  visitatorial 
power  is  discretionary  and  absolute.  It  is  exercised  in  private, 
without  any  hearing  of  parties  in  the  presence  of  each  other,  as 
in  a  cause ;  nor  have  the  courts  of  law  ever  interfered,  further 
than  to  put  the  power  in  motion,  and  there  leave  it ;  insomuch 
that  even  as  to  the  manner  of  hearing  a  party  ^ubject  to  the 
power,  the  visitor  has  always  been  left  to  determine  for  himself 
in  what  way  he  shall  hear,  and  to  hold  that  a  hearing,  which,  in 
any  other  case,  .could  hardly,  with  any  accuracy,  receive  such  a 
name.  These  things  are  so  familiar,  that  no  authorities  need  be 
cited  for  them ;  but  the  reasoning  of  the  Court  of  King's  Bench 
in  the  celebrated  case  of  Dr.  Povah  in  the  year  1811,  reported 
under  the  name  of  The  King  v.  The  Archbishop  of  Canterbury ^{a) 
strongly  illustrates  the  absolute  nature  of  a  visitor's  discre- 
tion. ^ 

*Now  can  it  be  said  that  the  being  subject  to  such  an  [*551] 
authority  vested  in  twelve  tradesmen  would  suit,  or 
would  entice  a  person  of  liberal  education  and  endowments,  and 
such  a  person  as  the  school  ought  to  have  the  advantage  of?  I 
think  not ;  and  this  is  a  strong  reason  against  so  entrusting  it,  in- 
dependently of  the  other  most  material  consideration,  that  from 
their  habits  and  qualifications  those  respectable  persons  could 
not  be  expected  ably  and  beneficially  to  the  charity,  or  even 
satisfactorily  to  themselves,  to  administer  such  a  trust.  There- 
fore I  think  this  exception,  resting  on  such  grounds,  was  prop- 
erly overruled. 

But,  the  whole  matter  being  brought  before  me,  I  have  to  con- 
sider whether  the  scheme  is  liable  to  no  other  exception  in  this 
respect.  Indeed,  without  any  violence  to  the  second  exception, 
it  may  easily  be  made  to  cover  this  other  objection  to  the  view 

(a)  16  Bast,  117. 

Vol.  in.  24 
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taken  by  the  Master, — ^that  he  makes  the  schoolmaster  subject  to 
no  control  whatever, — not  only  to  no  control  of  the  governors 
alone,  and  acting  unrestrained  as  visitors,  but  also  of  the  govern- 
ors acting  with  or  under  any  one  else.  Now  I  am  moBt  clearly 
of  opinion  that  making  a  scnoolmaster  wholly  exempt  from  su- 

Eerintendence  is  one  of  the  worst  arrangements  possible,  both  for 
imself  and  for  the  institution  of  which  he  forms  the  prominent 
part. 

The  existence  of  the  school  is  exposed  to  imminent  hazard  by 
such  a  scheme ;  its  useful  existence  for  the  purposes  of  its  founda- 
tion is  rendered  barely,  and  but  barely,  possible.  To  such  de- 
fects in  old  institutions  I  trace  the  melancholy  result  which  meets 
us  in  every  part  of  the  country,  where  we  can  hardlv  open  our 
eyes  without  seeing  fine  endowments  wholly  pervertedf  from  their 
original  uses,  and  supporting,  not  masters  to  teach  freely  all 
who  desire  education  and  have  not  the  means  of  obtain- 
[*552]  ing  *it,  add  whom  the  pious  bounty  of  the  founders  in- 
tended to  help ;  but  masters  who  make  a  large  profit 
by  taking  wealthy  pupils  and  discourage  their  humbler  country- 
men from  sending  tree  scholars,  lest  such  an  association  should 
produce  displeasure  to  the  more  refined  pupils  and  their  male 
and  female  relations.  The  doors  are  indeed  open  to  the  poor. 
The  free  scholar  may  come,  if  he  chooses,  and  will  venture ;  and 
if  he  dreads  not  the  frown  and  the  scowl  reserved  for  his  use,  he 
may  be  taught  grammar  by  the  teacher,  and  the  highest  of  tute- 
lage is  within  his  reach ;  but  no  active  finger  will  becken  him  to 
approach — no  open  arm  will  welcome  his  arrival — ^no  cordial 
hand  will  receive  and  will  tend  him ;  and  all  services  and  all  at- 
tentions will  be  pointed  elsewhere.  The  spectacle  accordingly 
meets  us,  at  every  step  we  make  thipugh  this  munificently  en- 
dowed land,  of  buildings  with  all  the  outward  symbols  of  firee 
schools — ^halls,  offices,  houses, — everything,  but  free  scholars. 
There  is  no  exclusion,  no  prohibition ;  the  doors  are  opened,  but 
darkened  by  no  entering  throngs ;  the  house  is  magnificently 
provided  for  the  reception  of  higher  guests — ^the  master  sedulous 
m  his  care  of  tlieir  tuition — the  ushers  in  whatever  force  Aeir 
numbers  may  require — ^the  instruction  ample  and  various  in  all 
the  accomplishments  tlieir  estate  and  condition  may  demand.  No 
such  spectacle  could  ever  be  exhibited,  if  the  schoolmasters  were 
generally  under  due  control ;  and  Atherstone  school,  for  want 
of  that  wholesome  superintendence,  appears  to  have  fiiUen  ex- 
actly into  the  same  track  with  Pocklington,  and  so  many  others ; 
for  there  are  now  but  two,  and  sometimes  l5ut  one  scholar  to  re- 
ceive the  benefit  of  the  foundation.  What  then  is  the  remedy? 
I  am  of  opinion  that  the  Master  has  done  well  in  vesting  tne 
government  in  twelve  residents  of  Atherstone,  and  in  giving 
the  bishop  of  the  diocese  a  share  in  the  election  both  of  gov- 
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ernora  and  *schoolmaster8,  because  in  so  doing  he  has  [*653] 
followed  the  provisions  of  the  foundation;  but  he 
ought  to  have  had  regard  to  the  power^  which  is  also  given  by 
the  foundation  to  the  governors,  of  making  rules  and  ordinances 
to  be  inviolably  observed  for  the  governance  and  direction  as 
well  of  the  schoolmaster  as  of  the  scholars,  and  my  opinion  is 
that,  following  the  same  principle  recognized  by  the  foundation, 
he  should  have  vested  in  the  governors  and  bishop  concurrently 
the  power  of  suspension  and  amotion.  This  is  a  great  defect  in 
the  scheme.  Let  the  report,  therefore,  be  referred  back  to  the 
Mastef  with  directions  to  review  the  same,  and  approve  of  some 
convenient  form  of  joint  regulation,  to  be  given  to  those  parties 
concurrently,  but  with  the  bishop's  assent  as  a  sine  qua  non. 

The  next  exception  rests  on  the  ground  of  the  iSnaing  that  the 
schoolmaster  is  entitled  to  the  whole  surplus,  afler  paying  200?. 
for  one  year,  and  60i,  a  year  afterwards  ror  contingent  expenses, 
the  defendants  contending  that  only  a  reasonable  sum  should  be 
allotted,  and  that  this  should  be  made  the  subject  of  agreement 
with  the  schoolmaster  at  his  appointment  The  Master  of  the 
Bolls  has  overruled  this  exception  with  one  variation :  he  has 
added  to  the  Master's  finding  these  material  words  "  or  such  other 
sum  as  the  governors  or  keepers  may  under  other  circumstances 
order."  I  think  his  Honor  was  fully  justified,  both  on  the  rea- 
son of  the  thing,  and  by  the  very  terms  of  the  foundation,  which 
gives  the  governors  the  power  of  making  ordinances  touching 
the  rents,  and  the  salary  or  stipend  of  the  Master.  With  this 
addition  then  I  do  not  at  all  quarrel.  But  it  remains  to  be  seen 
whether  or  not  the  Master  and  his  Honor  have  taken  a  soimd 
view  in  the  main  part  of  this  finding,  namely,  that  the 
master  has  a  right  to  all  the  surplus  profits.  The  *mode  [*554] 
contended  for  by  the  defencmnts,  is  certainly  to  be 
avoided  if  possible.  Bargains  made  at  the  entrance  of  the  mas- 
ter are  to  oe  encouraged,  if  he  is,  as  he  henceforward  will  be, 
placed  under  proper  and  superintending  authority — not  visita- 
torial authority.  It  is  better  he  should  have  emoluments  to  be 
fixed  by  the  endowment,  or  by  general  rules  made  under  it 
But  then  this  endowment  plainly  contemplates  the  authority,  to 
be  exercised  by  the  governors  fi'om  time  to  time,  of  making  ordi- 
nances as  to  the  schoolmaster's  stipend. 

The  words  are,  "  that  the  same  keepers  and  governors,  and 
their  successors,  or  the  major  part  of  them,  from  time  to  time 
thereafter,  as  often  as  need  should  require,  should  make  and 
should  be  able  to  make,  fit,  necessary  and  wholesome  statutes, 
decrees  and  ordinances  in  writing,  concerning  and  touching  the 
ordinance,  governance  and  direction,  as  well  of  the  schoolmaster 
and  of  the  scholars  of  the  school  aforesaid  for  the  time  being, 
and  of  the  stipend  or  salary  of  the  same  schoolmaster,  as  of  other 
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tilings  concerning  the  same  school,  and  the  order,  goverameDty 
preservation  and  disposition  of  the  rents,  revenues  and  heredita* 
ments  aforesaid^  which  said  statutes,  decrees  and  ordinances  so  to 
be  made,  her  said  Majestv  did  by  those  presents  command  to  be 
from  time  to  time  inviolably  observed,  according  to  the  tenor  and 
effect  thereof  forever."  And  again,  "  that  all  the  issues,  rents 
and  revenues  of  all  the  aforesaid  lands,  tenements  and  possessions, 
BB  well  by  the  aforesaid  Thomas  Fulner  and  Amias  Hill,  there- 
tofore given  and  bequeathed,  as  thereinafter  to  be  given  and  as- 
signed to  the  aforesaid  keepers  and  governors  of  the  possessions, 
revenues  and  goods  of  the  free  school  aforesaid,  and  to  thtfir  suc- 
cessors as  aforesaid,  from  time  to  time,  to  be  converted  to  the 
support  of  the  master  of  the  school  aforesaid  for  the  time 
[*555]  being,  and  to  the  support  and  in  maintenance  of  *the 
lands  and  tenements,  possessions  and  hereditaments 
aforesaid ;  and  also  to  the  uses  and  intents  to  be  contained  and 
specified  in  the  statutes  and  ordinances  in  writing,  to  be  there- 
after made  by  the  aforesaid  keepers  and  governors  and  their  suc- 
cessors, and  not  otherwise,  nor  to  any  other  uses  or  intents." 

Now,  these  words  plainly  give  the  governors  a  power  over  the 
schoolmaster's  salary,  and  that  power  may  be  exercised  by  varjr- 
ing  it  from  time  to  time,  and  they  are  also  enabled  to  apply  the 
surplus  to  other  purposes.  Even  the  ordinance  of  March,  1607, 
w^hich  the  schoolmaster  much  relies  upon,  contains  nothing  con- 
trary to  this  discretion ;  for  it  says  only  that  the  baili£fe  shall  deliver 
over  yearly  the  surplus,  and  that  the  schoolmaster  shall  have  one  of 
the  keys  of  the  muniment  chest. 

I  can,  therefore,  see  no  reason  to  support  the  finding  that  the 
whole  surplus  belongs  to  the  schoolmaster,  unless  it  be  contended 
that,  the  whole  funds  being  destined  to  support  a  grammar 
school,  no  other  school  can  be  maintained  out  of  them.  But 
then  the  governors  are  not  bound  to  maintain  a  grammar  school 
with  only  one  schoolmaster  and  no  ushers.  Nay,  they  have 
other  purposes  strictly  connected  with  keeping  a  grammar  school, 
and  which  may  be  furthered  by  applying  a  portion  of  the  rents ;  so 
that  I  can  have  no  doubt  of  the  foundation  and  ordinances  of  1607, 
taken  together,  leaving  the  control  of  the  fimd  in  the  governors, 
and  leaving  them  the  power  of  attaching  a  reasonable  salary  to 
the  office  of  the  master.  But  then  this  must  be  done  by  general 
regulation  or  ordinance ;  and  I  am  of  opinion,  that  it  was  very 
wrong  to  do  it  by  way  of  agreement  with  the  schoolmaster  ou 
his  appointment.  It  would  have  been  much  more  correct  to 
have  made  a  general  rule,  as  usual,  as  to  his  salary,  and 
[*556]  then  have  made  the  *appointment.  The  course  which 
has  been  pursued  opens  the  door  to  bargaining,  and  to 
abuses  of  a  dangerous  kind.  Furthermore,  in  making  the  gen- 
eral regulations  as  to  stipend,  the  governors  are  to  exercise  a 
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sound  discretion ;  and  if  they  do  not,  it  is  matter  of  review  by 
this  court  by  information  or  by  petition.  The  decree  of  1649, 
on  which  the  i^eport,  as  well  as  his  Honor's  order  overruling  the 
third  exception,  proceeds,  might,  indeed,  have  sustained  that  re- 

Sort,  and  rebutted  the  ground  of  the  third  exceptioiL    But  this 
ecree  is  the  subject  of  the  fourth  exception,  to  which  I  am  now 
come. 

The  fourth  exception  is  taken  to  the  Master's  having  allowed 
the  decree  of  the  CommissionerB  of  Charitable  Uses  in  1649,  to  be 
used  before  him,  and  to  his  having  proceeded  upon  the  finding 
in  that  inquisition.  My  opinion  continues  to  be,  as  I  expressed 
it  at  th*6  hearing  of  this  exception,  that  this  decree  is  a  mere 
nullity.  It  was  pronounced  wTien  there  was  no  Lord  Chancellor 
or  Lord  Keeper,  being  a  few  months  after  the  execution  of 
Charles  I ;  and  the  validating  acta  referred  to,  do  not  in  any  way 
whatever  give  it  force  and  effect.  It  is  stated  in  Duke,(a)  that 
there  can  be  no  commission  of  charitable  uses  issued  by  commis- 
sioners, but  only  by  the  Lord  Chancellor  or  Lord  Keeper ;  and 
there  is  no  authority  the  other  way  as  applicable  to  the  decree  of 
1649.  The  statute  confines  the  power  to  the  Chancellor  and 
Keeper  in  terms,  and  to  the  Chancellor  of  the  duchy  of  Lancas- 
ter ;  and  Duke  says,  "  The  king  may  name  commissioners,  not- 
:withstanding  the  words  of  the  statute  that  the  Lord  Chancellor, 
Ac.,  shall  award  commissions,  &c. ;  but  commissioners,  who  have 
the  custody  of  the  Great  Seal  during  the  vacancy  of  the  Chancel- 
lorship, cannot  award  a  commission  by  virtue  of  this 
act."  Now,  *besides  this  being  in  Duke — ^a  book  of  au-  [*557] 
thority — ^the  seventh  chapter,  m  which  the  passage  oc-  * 
CUTS,  IS  a  collection  of  Serjeant  Moore's  learned  readings,  ana  no 
auithority  can  be  higher  than  this ;  for  the  Serjeant  was  the  person 
appointed  by  the  House  of  Commons  to  draw  the  statute  of  the 
43d  of  Elizabeth  itself.  It  required  such  authority  to  give  this 
limited  construction  to  the  act,  because  otherwise  we  might  have 
been  well  justified  in  holding,  that  a  power  given  to  tne  Lord 
Chancellor  or  Lord  Keeper — above  all  to  the  Lord  Keeper — 
must  also  be  understood  as  vested  in  commissioners  for  the  cus- 
tody of  the  Great  Seal.  The  Statute  of  1  W.  &  M.  c.  21,  places 
the  commissioners  in  all  respects  upon  the  same  footing  with  the 
Lord  Chancellor  and  Lord  Keeper.  But  this,  so  far  from  show- 
ing that  the  commissioners,  in  the  reign  of  Charles  II,  or  during 
the  Commonwealth,  had  the  like  power  and  authority,  is  rather 
an  argument  the  other  way ;  the  statute  being  prospective  merely. 
I  have  dwelt  upon  this  matter  the  rather,  because  Chief  Baron 
Comyn,  in  his  Digest(J)  has  said,  that  the  Lords  Commissioners 
may  issue  a  commission.    He  adds,  however,  "  carUrOy  per  Moore, 

(c)  Bridgman'fl  ed.  p.  13d.  (i)  Tit  Uaea^  (S.  14.) 
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Duke,  144 ;"  tliat  is,  he  allows  that  Sir  Francis  Moore  had  given 
an  opposite  opinion. 

'The  great  authority  of  CJomyn,  however,  becomes  of  no  avail 
to  the  relator,  in  support  of  the  judgment  below  in  this  case ;  for 
it  is  given  by  the  able  and  learned  Chief  Baron  after  the  statute 
of  William  and  Mary,  and,  consequently,  must  be  'taken  to  be 
with  reference  to  the  then  state  of  the  law.  The  only  inadvert- 
ency consists  in  stating  the  authority  of  Moore  in  Ihike, 
[*558]  as  a  conflicting  *authority ;  whereas  the  different  dates 
of  the  two  dicta,  and  the  changes  which  the  law  had  un- 
dergone in  the  interval  ccnnpletely  reconcile  the  books.  I  there- 
fore dismiss  the  decree  of  1649,  as  a  mere  nullity.  The  statutes 
passed  on  the  Eestoration  give  it  no  validity  whatever,  for  they 
are  confined  to  decrees  and  conftnissions  issued  by  the  Lord 
Chancellors  and  Lord  Keepers,  and  put  these  on  the  same  footing 
with  the  proceedings  of  those  Lord  dhancellors  and  Lord  Keepers, 
whom  the  king  had  entrusted  with  the  custody  of  the  Great 
Seal.  His  Honor  indeed  holds  this  only  to  be  a  matter  of  form. 
But  it  is  plainly  a  matter  of  substance,  and  renders  the  whole 
proceedings  under  the  commission  void. 

The  fourth  exception,  therefore,  must  be  allowed  as  well  as  the 
third.  The  addition  made  by  the  Master  of  the  Bolls  to  the  or- 
der pronounced  on  the  third  exception  may,  however^  be  allowed 
to  stand,  as  an  indication  that^  in  exercising  their  discretion  of 
making  general  rules  for  the  appointment  of  the  Master's  salary, 
the  governors  may  keep  a  fund  m  reserve,  varying,  from  time  to 
time,  by  rules  of  their  making,  so  as  to  provide  for  contingent 
exp^jpses. 

As  the  first  exception,  therefore,  was  rightly  overruled,  the 
order  of  his  Hooor,  on  that  exception,  must  he  afl&rmed.  On 
the  second,  I  reverse  his  Honor's  order  and  refer  it  back  to  the 
Master,  with  directions  to  approve  of  a  scheme  for  vesting  in  the 
bishop  of  the  diocese,  jointly  with  the  governors,  a  power  of 
suspension  and  renewal,  and  let  him  state  in  what  way  the  same 
shall  be  exercised,  with  that  notice,  and  at  what  periods;  but  so 
always  as  the  consent  of  the  bishop  shall  be  a  sine  qua  non. 
The  order  of  his  Honor  on  tne  third  exception  must  be 
[*659]  reversed,  and  *that  exception  allowed,  with  a  declara- 
tion that  the  governors  shall,  from  time  to  time,  make 
general  orders  and  regulations  for  appointing  a  reasonable  and 
proper  stipend  to  the  master,  and  for  disposing  of  any  yearly 
surplus  in  conformity  to  the  objects  of  foundation,  having  re- 
gard always  to  the  keeping  a  sufficient  fund  in  their  han£  for 
meeting  contingent  expenses ;  such  fund  not  to  be  less  than  60L 
a  year ;  whereof  251.  are  to  accumulate.  The  order  disallowing- 
the  fourth  exception  must  be  reversed,  and  the  exception  allowed 
generally. 
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In  consequence  of  the  course  which  I  have  pursued,  and  of 
the  footing  on  which  the  charity  will  now  be  placed,  I  need  not 
enter  on  the  subject  of  the  schoolmaster's  conduct,  further  than 
to  say,  that  I  agree  with  his  Honor  entirely  in  feeling  great  dis- 
approbation of  several  parts  of  it.  When  the  cause  comes  back 
for  further  directions,  1  shall,  if  it  be  then  found  necessary,  enter 
into  that  matter ;  at  present  it  is  not  necessary. 


♦Tricketv.  Trickey.  [*560] 

Bolls.— 1832:  9th  March. 

A  testator  bequeathed  the  residue  of  his  personal  estate  to  trustees  in  trust  for  his 
daughter,  and  after  her  decease  for  all  and  every  the  child  or  children  of  his 
daughter,  share  and  share  aUke,  wheh  they  should  respectively  attain  twenty-one, 
with  maintenance  in  the  meantime ;  and  in  case  any  of  the  said  children  should 
die  under  twenty-one,  and  have  one  or  more  child  or  children  who  should  sur- 
vive the  testator's  daughter,  and  live  to  attain  twenty-one,  such  child  or  children 
to  be  entitled" to  his  or  their  parent's  share:  provided  also^  that  in  case  any  child 
or  children  of  his  daughter  should  die  before  attaining  twenty-one,  the  share  or 
shares  of  such  child  or  children  should  go  to  the  survivor  orsurvivorR,  and  the  issue  of 
any  deceased  child  or  children  who  should  marry  and  die  under  twenty-one,  to  be 
equally  divided  betwet^n  them  if  more  than  one,  the  issue  of  any  deceased  child  or 
children  to  stand  in  the  place  of  the  parent  or  parents ;  with  a  limitation  over, 
provided  there  should  bo  no  child  of  his  daughter,  or  there  being  any  such,  no  one 
of  them  should  live  to  attain  twenty-one,  nor  leave  any  issue  who  should  live  to 
attain  that  age:  Held  that,  the  limitation  over  was  intended  to  take  effect  only 
on  failure  of  grandchildren  who  should  survive  the  testator's  daughter,  and  not  live 
to  attain  twenty-one,  and  was,  therefore,  not  too  remotQ. 

EiCHARD  Trickey,  bv  his  will,  gave  the  residue  of  his  per- 
sonal estate  to  trustees,  (whom  he  also  appointed  his  executors,) 
upon  trust  to  pay  the  interest  and  dividends  to  his  daughter, 
during  her  life,  for  her  sole  and  separate  use ;  and  the  will  then 
proceeded  as  follows : — "  And  after  her  decease,  in  trust  to  pay, 
assign,  or  transfer  the  principal  or  capital  sums,  or  the  securities 
on  which  the  same  may  be  invested,  unto  and  amongst  all  and 
every  the  children  of  my  said  daughter,  Jane  Ann  Frederick,  if 
more  than  one,  share  and  share  alike,  and  if  but  one,  the  whole 
to  such  one  child,  when  and  as  he,  she,  or  they  shall  respectively 
attain  the  age  of  twenty-one  years;  and,  in  the  meantime,  to 
pay  and  apply  the  dividends  ana  interest  thereof  for  and  towards 
the  maintenance  and  education  of  such  child  or  children  respect- 
ively ;  and  in  case  any  or  either  of  the  said  children,  if  there 
shall  be  more  than  one,  shall  die  under  the  said  age,  and  have 
one  or  more  child  or  children  who  shall  survive  my  said  daughter, 
and  live  to  attain  the  said  age,  such  last  mentioned  child  or  chil- 
dren, shall  be  eotitled  to  the  share  or  shares  of  his  or  their  parent 
or  parents,  of  and  in  the  said  trust  moneys,  and  the  interest  and 
dividends  thereof  Provided  also,  that  in  case  any  cMld  . 
*or  children  of  my  said  daughter  shall  die  before  he,  she     [*661]' 
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or  ihey  stall  attain  the  age  of  twenty-one  years,  the  share 
or  shares  of  him,  her  or  them  so  dying,  of  and  in  the  said 
trust  moneys,  shall  go  and  remain  to  tne  survivors  or  survivor 
of  the  said  children,  and  the  issue  of  any  deceased  diild  or  chil- 
dren who  shall  marry  and  die  under  the  said  age,  to  be  equally 
divided  between  them,  if  more  than^pne,  the  issue  of  any  de- 
ceased child  to  stand  in  the  place  of  his,  her,  or  their  parent  or 
parents.  Provided  further,  and  it  is  my  will,  that  if  tnere  shall 
be  no  child  of  my  said  daughter,  or  there  being  any  such,  no  one 
of  them  shall  live  to  attain  the  age  of  twenty-one  years,  nor  leave 
any  issue  who  shall  live  to  attain  thereto,  my  said  trustees  and 
the  survivors  and  survivor  of  them,  his  executors  and  adminis- 
trators, shall  stand  possessed  of  and  interested  in  the  said  trust 
moneys,  and  the  dividends  and  interest  thereof  in  trust  to  assign 
and  transfer  all  my  bank  stock  to  my  great  nephew,  Thomas 
Trickey,  the  son  of  my  nephew,  William  Trickey,  now  or  late 
of  Oakmgham,  in  the  county  of  Berks;  and  all  my  stock  in  the 
4  per  cent,  bank  ^unities,  and  all  the  residue  of  the  said  trust 
moneys,  unto  ana  equally  between  the  rest  of  my  relation^, 
namely,  the  other  children  of  my  said  nephew,  William  Trickey, 
the  sons  and  daughter  of  my  late  brother,  John  Trickey,  and 
Mary  Gilbert,  the  daughter  of  my  late  sister  Eachel  Gilbert,  or 
their  respective  executors  or  administrators:  provided  always, 
nevertheless,  that  if  the  dividends  and  interest  of  my  residuary 
estate  shall  exceed  the  annual  sum  of  200Z.,  the  surplus  thereof 
shall  be  reserved  and  accumulate  for  the  benefit  of  the  child  or 
children  of  my  said  daughter ;  and,  on  failure  thereof,  for  my 
several  other  relatives  hereinbefore  named,  in  equal  proportions." 
The  testator  made  a  codicil  to  his  will  in  the  follow- 
[*562]  ing  words:  "  By  this  codicil  to  the  last  will  *and  testa- 
ment of  me,  Eichard  Trickey,  I  revoke  the  contingent 
bequest  of  my  bank  stock  to  my  great  nephew,  Thomas  Trickey ; 
and  I  will  that  on  failure  of  cnildren  and  grandchildren  of  my 
daughter,  Jane  Ann  Frederick,  as  therein  is  expressed,  my  said 
bank  stock,  and  4  per  cent,  bank  annuities,  ana  the  resiaue  of 
the  said  trust  moneys,  shall  be  respectively  transferred  and  paid 
to  my  several  relations,  namely,  the  said  Thomas  Trickey,  and 
the  other  children  of  my  nephew,  William  Trickey,  the  sons  and 
daughter  of  my  late  brother,  John  Trickey  and  Mary  Gilbert, 
daughter  of  my  late  sister,  Eachel  Gilbert,  in  equal  proportions." 
The  testator  died  in  June,  1800.  His  daughter,  Jane  Ann 
Frederick,  died  in  December,  1828,  having  had  one  child,  who 
died  at  the  age  of  nine  years.  The  bill  was  jSled  by  the  relations 
of  the  testator,  named  in  the  contingent  bequest  of  the  residue  in 
the  will  and  codicil,  against  the  surviving  executor;  and  the 
principal  question  in  the  cause  was,  whether  the  limitation  over 
in  the  event  of  the  testator's  daughter  having  no  child  who 


CASES  IN  CnANCERY.  662 

1832.-~Trickey  v.  Trickey. 

should  live  to  attain  twenty-one,  nor  leave  any  issue  wHch 
should  live  to  attain  that  age,  was  or  was  not  too  remote ;  and 
this  depended  upon  the  point  whether,  according  to  the  true  con- 
struction of  the  will,  it  was  the  intention  of  the  testator  to  con- 
fine his  gift  in  favor  of  suqh  grandchildren  only  of  his  deceased 
daughter  as  should  surviv^ihls  daughter. 

Mr.  Bickerstethj  Mr.  PernberUm^  Mr.  Temple^  Mr.  Hayes  and  Mr. 
Wriqht  for  ihe  plaintiff : — ^It  is  clear  that  the  testator  by  the 
word  "  issue"  in  the  clause  containing  the  limitation  over,  did 
not  mean  issue  generally,  for  in  the  codicil  he  expressly  refers  to 
this  limitation  as  having  been  restricted  to  the  children 
and  *grandchildren  of  his  daughter.  It  is  no  less  mani-  [*563] 
fest,  upon  an  examination  of  the  frame  and  context  of 
this  will,  that  the  word  "  issue"  in  the  clause  introducing  the 
limitation  over,  must  be  understood  with  reference  to  the  word 
"  issue"  in  the  prior  limitation,  and  that  it  must  be  restricted, 
consistently  witn  the  former  proviso,  to  such  jprandchildren  of 
the  testator's  daughter  as  should  be  living  at  the  time  of  her  de- 
ceasa  To  give  a  different  interpretation  to  the  word  "  issue"  in 
the  clause  containing  the  limitation  over,  would  be  to  introduce 
an  inconsistency  between  that  and  the  first  proviso,  for  no  other 
purpose  than  to  defeat  the  clear  intention  of  the  testator.  Now, 
Ihe  principle  which  the  court  has  adopted  is  to  aid,  if  possible, 
any  deficient  expression  of  the  testators  intention,  in  one  part  of 
the  will,  where  his  meaning  may  be  collected  from  the  unambi- 
guous language  of  another  part;  and  it  has,  in  many  cases, 
supplied  words  for  that  purpose :  Spalding  v.  SpaMing;{a)  Shepard 
V.  L€sstngham.{b)  If  tne  court  will  take  such  liberties  with  a 
will  in  order  to  give  effect  to  a  testator's  intention,  it  would  not 
be  justified  in  defeating  the  manifest  intention  of  the  testator,  by 
putting  such  a  construction  on  the  word  "  issue"  in  the  clause 
containing  the  limitation  over,  as  is  inconsistent  with  the  sense 
in  which  the  same  word  ia  used  in  a  prior  clause,  and  contra* 
dieted  by  the  explanation  which .  the  testator  gives  of  his  owa 
meaning  in  the  codicil. 

Mr.  Tinney  and  Mr.  Rolfe  contra: — ^Even  if  the  codicil  be 
brought  in  aid  of  the  testator's  intention  to  use  the  word  "  issue" 
in  the  contingent  bequest  in  a  restricted  sense,  the  limitation  over 
is  stiU  too  remote.  Supposing  the  word  "  issue"  in  the  clause 
containing  the  limitation  over  to  be  restricted  to  the 
♦grandchildren  of  the  testator's  daughter,  the  gift  to  [*564] 
such  grandchildren  is  not  made  to  depend  on  their  survi- 
ving their  grandmother.  Nothing  is  said  in  the  contingent  be- 
quest as  to  that  further  restriction,  and  the  codicil  refers  to  tha 

(a)  Cro.  Car.  186.  (p)  Ambl  122, 
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failure  of  children  and  grandchildren  as  therein^  that  is,  in  the^ 
contingent  bequest  expressed.  The  codicil^  therefore,  in  reality 
furnishes  a  strong  argument  against  the  plaintiffi.  The  issue  of 
a  deceased  child  are  to  take  the  share  of  their  parent,  if  they  at- 
tain the  age  of  twentj^-one,  without  any  restnction  limiting  the 
issue  to  such  grandchildren  as  shoul(Pt)e  living  at  the  death  of 
their  grandmother.  The  intention  of  the  testator  must  therefore 
be  taken  to  be,  that  all  such  grandchildren  of  Jane  Ann  Fred- 
erick as  should  attain  the  age  of  twenty-one  should  take  a  vested 
interest,  and  the  limitation  over,  which  is  to  take  effect  only  upon 
failure  of  such  grandchildren,  will  be  too  remote. 

Mr.  Bickerstethj  in  reply. 

The  Master  of  the  Rolls  : — ^The  first  provision  in  the  will 
in  favor  of  the  children  of  a  child  of  the  daughter  who  should 
die  under  twent;^one,  is  confined  to  such  grandchildren  as  should 
survive  the  dauber ;  and,  if  in  the  subsequent  passages  of  the 
will  the  testator  is  to  be  understood  to  speaJc  of  such  grandchil- 
dren only,  the  limitation  over  is  plainly  not  too  remote,  as  it  ex- 
tends only  to  a  life  in  being,  and  twentv-one  years.  In  this  first 
§  revision,  he  refers  only  to  the  case  oiF  a  child  of  the  daughter 
ying  under  twenty-one  and  leaving  no  issue ;  and  this  is  obvi- 
ously the  event  for  which  he  means  to  provide  by  the  next  limi- 
tation. If  a  child  of  the  daughter  dies  under  twenty-one,  leaving 
no  issue,  the  share  intended  for  such  child  is  to  be 
[*565]  divided  between  the  surviving  children  and  the  *issue 
of  a  deceased  child,  such  issue  with  respect  to  such 
division  to  stand  in  the  place  of  their  parent.  It  is  reasonable  to 
intend  that  the  testator  meant  that  the  same  grandchildren,  who 
by  the  former  clause  were  to  take  their  parent's  original  share, 
should  take  that  portion  of  the  share  which  accrued  by  the  death 
of  another  child  of  the  daughter  without  leaving  issue,  and  which 
their  deceased  parent,  if  living,  would  have  taken,  namely,  the 
grandchildren  only  who  should  survive  the  daughter.  Then 
fi)llows  the  limitation  over  in  case  there  be  no  child  of  the  daugh- 
ter who  shall  live  to  attain  the  age  of  twenty-one,  or  leave  issue 
who  shall  attain  that  age;  .and,  if  the  prior  gifts  are  only  in 
favor  of  grandchildren  who  shall  survive  the  daughter,  the  gift 
over  must  be  intended  to  take  effect  upon  failure  of  the  former 
gifts,  and  is,  therefore,  to  take  effect  upon  the  failure  of  grand- 
children who  shall  survive  the  daughter  and  not  live  to  attain 
twenty-one,  and  is,  therefore,  plainly  not  too  remote. 

The  daughter  having  lived  for  twenty-six  years  after  the  death 
of  the  testator,  I  am  of  opinion  that  the  accumulations  of  the 
dividends  and  interest  exceeding  the  annual  sum  of  200/.  were 
good  for  twenty-one  years,  under  the  Statute  of  the  89  &  40  Gr. 
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m,  c,  98,  and  the  daughter,  during  the  rest  of  her  life,  was  en- 
titled only  to  the  interest  of  the  accumulated  fiind,  which,  after 
her  death,  passed  by  the  limitation.  The  accumulation  having 
ceased  at  the  end  of  the  twenty -one  years,  firom  that  time,  during 
her  life,  the  daughter  waa^ntitled  to  the  whole  sum  beyond  the 
200/.,  being  the  person  who  would  have  been  entitled  it  such  ac- 
cumulation had  not  been  directed. 


*Angier  v.  Stannard.  [*566] 

Bolls. — 1834:  26th  and  27th  June. 

The  owner  of  an  equitable  estate  conveyed  it  to  trustees  upon  trust  for  sale,  and  hy 
a  deed  of  even  date  declared  the  trusts  upon  which  the  produce  of  the  sale  were 
to  be  applied.  The  party,  who  had  the  mere  legal  <ffitate,  and  no  beneficial  inter- 
est, refused  to  convey  it  to  the  equitable  trustee,  uniess  the  persons  interested  as 
eestuia  que  trust  under  the  deed  of  even  dat«  were  made  par^  to  the  conveyance. 
He  was  not  justified  in  that  refusal,  but  as  he  had  acted  binafide  under  the  ad- 
vice of  a  conveyancer  of  character,  the  oourt  made  the  decree  against  him  without 
costs. 

By  an  indenture  of  mortgage  dated  the  2d  of  February,  1828, 
certain  fireehold  and  leasehold  lands,  messuages  and  heredita- 
ments were  assigned  to  Jeremiah  Stannard  for  the  residue  of  a 
term  of  1,000  years,  subject  to  a  proviso  whereby  it  was  agreed 
that,  if  the  plaintiff  John  Angier,  the  elder,  his  heirs,  executors, 
administrators  or  assigns,  should  pay  unto  Jeremiah  Stannard, 
his  executors,  administrators  or  assigns,  the  principal  sum  of 
1,100?.  and  interest  therein  mentioned,  then  Stannard,  his  execu- 
tors, administrators  or  assigns,  would  assign,  surrender  or  other- 
wise assure  all  and  singular  the  said  freehold  and  leasehold  here- 
ditaments respectively  to  John  Angier,  the  elder,  his  heirs,  exe- 
cutors, administrators  and  assigns,  or  otherwise  as  he  or  they 
should  direct  or  appoint. 

John  Angier,  the  elder,  having  subsequently  become  desirous 
of  vesting  the  freehold  of  inheritance  and  equity  of  redemption 
in  the  mortgaged  premises,  and  also  certain  other  estates  and 
hereditaments,  in  trustees  for  sale,  for  the  purpose  of  raising 
money  to  pay  off  the  mortgage,  and  to  answer  nis  other  occa- 
sions, by  indentures  of  lease  and  release  and  assignment,  of  the 
7th  and  8th  of  August,  1832,  conveyed  unto  John  Angier,  the 
younger,  and  Edward  Clay,  their  heirs  and  assigns,  the  freehold 
messuages  and  hereditaments  comprised  in  the  indenture  of  the 
2d  of  February,  1828,  and  also  assigned  and  transferred  the 
leasehold  land  and  premises  to  John  Angier,  the  younger;  and 
Edward  Clay,  their  executors,  administrators  and  assigns, 
for  the  ^residue  then  to  come  of  the  1,000  years'  term,  [*567] 
upon  trust  to  sell  and  dispose  of  the  same  hereditaments 
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aad  premises  in  the  manner  therein  expressed,  without  any  further 
consent  or  concurrence  of  any  person  or  persons  whomsoever, 
and  to  stand  possessed  of  the  moneys  arising  therefrom  upon  the 
trusts  declared  in  and  by  a  certain  other  indenture  of  even  date, 
and  therein  referred  to ;  and  it  was  thereby  declared,  that  the 
receipt  of  the  trustees  should  be  a  sufficient  discharge  for  all 
moneys  which  they  should  receive  in  virtue  of  the  trust  deed. 

In  pursuance  of  the  trust,  the  greater  part  of  the  estates  and 
premises  were  sold  in  lots  to  different  purchasers ;  and  out  of 
the  produce  of  such  sales  the  sum  of  1,200?.  was,  in  the  month 
of  March,  1833,  by  the  direction  of  John  Angier,  the  elder,  paid 
to  Jeremiah  Stannard,  in  full  satisfaction  and  discharge  of  all 
principal  money  and  interest  due' to  him  on  his  rtiortgage  secu- 
rity; and  a  memorandum  in  the  following  words,  signed  by 
Stannard,  was  indorsed  upon  the  mortgage  deed  of  the  2d  of 
February,  1828 — "  Be  it  remem\)ered  that  I,  the  within  named 
Jeremiah  Stannard,  do  hereby  acknowledge  to  have  had  and  re- 
ceived of  and  from  the  within  named  John  Angier,  &c.,  the  sum 
of  1,200?.,  being  in  full  discharge  of  all  principal  moneys  and  in- 
terest, due  and  owin^  to  me  from  the  said  John  Angier,  upon 
security  of  the  freehold  and  copyhold  hereditaments  comprised 
in  the  within  written  indenture ;  and  I  do  hereby  for  myself,  my 
executors,  administrators  and  assigns,  undertake,  promise  and 
agree,  that  I  will,  when  required,  but  at  the  costs  and  charges  of 
the  said  John  Angier,  his  appointees,  trusteas,  or  assigns — exe- 
cute an  assignment  of  the  freehold  premises  comprised 
[*o68]  in  the  within  indenture,  for  the  residue  of  the  ^term 
within  mentioned,  to  such  persons,  to  such  uses,  and  in 
such  manner  and  form  as  he  or  they  shall  direct  or  appoint." 

The  conveyances  to  the  purchasers  of  the  several  lots  were  not 
completed  immediately  upon  the  sale ;  but  it  was  arranged  be- 
tween the  trustees  and  the  respective  purchasers,  that  an  assign- 
ment of  the  term  in  the  freehold  hereditaments  should  be  taken 
to  a  trustee  nominated  by  John  Angier,  the  elder ;  and  a  draft  of 
such  assignment  was  accordingly  prepared  and  sent  to  the  de- 
fendant's solicitor,  who  made  various  objections  thereto.  The 
draft  was  afterwards  laid  before  counsel  to  be  settled  by  him  on 
behalf  of  all  parties ;  and  the  draft,  so  prepared  and  settled,  was 
again  sent  to  Stannard^  who  objected  to  it  on  the  gi'ound  that  the 
cesUiis  que  trust  under  the  deed  of  trust  were  not  made  parties : 
and  he  returned  the  draft,  accompanied  by  a  letter  from  his  soli- 
citor in  the  following  terms :  "  I  return  you  this  draft,  perused 

by  Mr. on  behalf  of  Mr.  Stannard,  with  a  copy  of  his  ac- 

companj^ing  observations.  Mr.  Stannard  cannot  dispense  with 
the  required  concurrence  of  the  cestais  que  trustJ^ 

The  draft,  as  settled  by  the  counsel  for  Mr.  Angier,  was  after- 
wards engrossed,  and  the  engrossment,  having  been  executed  by 
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Mr.  Angi^r  and  the  trustees,  was  tendered  to  Mr.  Stannard  for 
execution.  That  gentleman,  however,  declined  to  execute  it ; 
and  the  present  bill  was  thereupon  filed  by  John  Angier,  the 
elder,  and  the  trustees  for  sale  under  the  trust  deed,  praying  that 
Mr.  Stannard  might  be  compelled  to  assign  the  legal  estate  in 
the  term  then  vested  in  him,  as  the  plaintiff  should  direct,  and 
that  he  might  be  decreed  to  pay  the  costs  of  the  suit. 

*The  defendant,  by  his  answer,  stated  that  he  had  al-  [*o69] 
ways  been  ready  and  willing,  and  was  now  ready  and 
willing  to  execute  such  assignment  of  the  trust  term  and  prem- 
ises as  he  should  by  his  counsel  be  advised  to  execute,  and  such 
as  should  save  him  from  incurring  any  risk  or  responsibility: 
but  he  submitted  that  the  engrossment  tendered  to  him  was  not 
a  proper  engrossment  for  him  to  execute ;  and  he  ftirther  sub- 
mitted and  insisted  that  the  pafties,  respectively  entitled  to  the 
moneys  arising  from  the  sales  made  imder  the  trust  deed,  were 
necessary  parties  to  such  an  assignment  as  the  defendant  ought 
to  execute. 

It  was  proved  in  the  cause  by  evidence,  that  a  conveyancer  of 
experience  and  reputation,  who  was  consulted  oi^  behalf  of  the 
defendant,  had  advised  the  defendant  to  require  that  the  cesiuia 
que  trust  under  the  indentures  of  the  7th  and  8th  of  August,  1832, 
should  be  parties  to  the  assignment. 

Mr.  Pemberion,  Mr.  Preston  and  Mr.  Coventry^  for  the  plaintiffs, 
Raid  the  real  question  was  upon  what  terms  the  decree  against 
the  defendant  ought  to  be  made ;  whether  with  or  without  costs. 
The  defendant  was  no  more  than  a  mere  trustee  of  the  legal  es- 
tate in  the  term  for  the  plaintiffs,  by  whom  the  sale  and  convey- 
ances were  to  be  made ;  and  it  was  impossible  at  this  time  of  day 
to  contend  that  to  an  assignment  of  that  legal  estate,  required 
from  the  defendant,  the  persons  who  were  interested  as  purcha- 
sers under  the  trust  deed  were  nepessary  parties ;  Redesdale  on 
Pleading,(a)  Byfield  v.  Tai/hn{h)  The  defendant  having  occa- 
sioned the  present  suit  by  his  unreasonable  and  obstinate 
♦conduct,  he  ought  in  justice  to  bear  the  costs  of  it;  the  [*570j 
plaintiffs  were  not  to  suffer  because  the  defendant  had 
been  badly  advised. 

Mr.  Bickersteth  and  Mr.  Richards^  contra^  submitted  that  it  was 
by  no  means  so  clear  as  it  had  been  assumed  on  the  other  €ide 
to  be,  that,  in  the  particular  circumstances  of  this  case,  the  cestids 
que  trust  were  not  necessary  parties  to  the  assignment ;  Calverley 
V.  Phelp,(c)  Goodson  v.  Elllson,{d)    In  the  latter  case  Lord  El- 

(a)  Pago  174,  4th  ed.  (c)  6  Mad.  229. 

(6)  1  Beattie,  91.  (d)  3  Buss.  633. 
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don,  reversing  the  judgment  of  Lord  Giflford,  had  decided  that 
the  trustees  had  a  nght  to  have  the  form  of  a  proper  conveyance 
settled  in  the  Masters  office ;  and  his  Lordship  proceeded  on  tJie 
ground  that,  as  there  had  been  much  devolution  of  title,  the  trus- 
tees had  a  right  to  have  the  title  examined  in  this  court,  instead 
of  being  required  to  acquiesce  in  an  opinion  which  was  not 
clothed  with  the  sanction  of  judicial  authority.  That  reasoning 
applied  strongly  to  tiie  present  case.  The  defendant  had  acted 
honafide^  and  had  been  advised  by  an  experienced  conveyancer, 
that  he  could  not  safely  execute  an  assignment  to  which  the  ces- 
iuis  que  trust  were  not  parties ;  '-and  he  was,  therefore,  fiilly  justi- 
fied in  obtaining  the  direction  of  the  court,  before  he  executed 
the  required  conveyance.  The  true  rule  with  respect  to  ^e  situ- 
ation and  duty  of  trustees,  was  clearly  expressed  in  Tayhr  v. 
Glanville,{a)  which  decided  thafc  a  trustee  was  always  entitled  to 
his  costs,  unless  where  he  had  acted  from  motives  of  obstinacy 
and  caprice. 

Mr.  Perriberton  in  reply. 

[*571]  *TfeE  Master  of  the  Rolls  : — ^The  proper  decree  in 
this  case  is  matter  of  course,  that  the  defendant  should 
execute  a  conveyance  of  the  legal  estate  to  the  equitable  trustees, 
and  that  all  necessary  parties  should  join  in  the  conveyance  to  be 
settled  by  the  Master,  if  the  parties  differ.  If  either  party  should 
be  dissatisfied  with  the  opinion  which  the  Master  should  form  as 
to  tlie  necessary  parties,  the  question,  which  has  now  been  dis- 
cussed, would  then  come  regularly  before  the  court  upon  an  ex- 
ception. As,  however,  the  defendant  is  willing  to  adopt  the  con- 
veyance which  has  been  prepared  and  engrossed  without  making 
the  cestuis  que  trust  parties,  m  case  the  court  should  think  that 
they  are  not  necessary  parties,  I  will  now  proceed  to  give  my 
judgment  upon  that  point. 

If  he,  who  has  the  mere  legal  estate,  so  deals  with  it,  as  to 
sanction  any  act  done  by  the  equitable  trustee  to  the  prejudice 
of  the  cestuis  que  trtcst,  he  thereby  becomes  a  party  to  the  breach 
of  trust,  and  is  answerable  accordingly ;  but  where  the  equitable 
trust  is  for  the  purpose  of  sale,  he  who  has  the  legal  estate  is,  for 
the  benefit  of  tne  cestuis  que  trusty  bound^  when  required,  to  con- 
vey it  to  the  equitable  trustee  to  enable  him  to  execute  his  trust. 
If,  jn  parting  with  the  legal  estate,  he  goes  beyond  the  mere  pur- 
pose of  conveying  it  to  the  equitable  trustee,  and  so  deals  with  it 
as  to  facilitate  a  breach  of  trust  by  the  trustee,  and  a  breach  of 
trust  be  in  consequence  committed,  he  is  deemed  a  party  to  such 
breach  of  trust,  and  is  responsible  for  it. 

(a)  3  Mad.  176 ;  See  Jones  v.  Xwis,  1  Cox,  1Q1, 
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In  this  case  it  was  the  duty  of  the  defendant,  who  had  the 
mere  legal  estate,  to  clothe  the  equitable'  trustee  with  it ;  and, 
nothing  further  being  required  from  him,  and  it  beinc 
manifestly  for  the  benefit  of  the  cestui  que  trusty  *it  could  [*572] 
not  be  necessary  for  the  defendant's  security  that  the 
oestuts  que  trust  should  be  made  parties  to  the  conveyance,  in 
order  to  evidence  their  consent  to  the  deed,  and  the  demand 
made,  on  the  part  of  the  defendant  in  this  respect,  is  not  to  be 
justified. 

I  am  not,  however,  willing  tp  charge  the  defendant  with  the 
costs  of  the  suit  which  he  ha^  thus  occasioned.  He  has  acted 
bona  fide  under  advice  which  has  misled  him,  but  upon  which  he 
had  reason  to  rely  from  the  experience  and  character  of  the  ad- 
viser. It  is  for  the  interest  of  society  that  a  trustee,  under  such 
circumstances,  should  not  be  fiied  with  the  costs  of  the  suit ;  but 
the  adviser  who  misled  him,  being  of  his  own  choice,  I  cannot 
give  him  the  costs  of  the  suit. 


Sawyeb  v.  Birchmore. 

RoLLa— 1835 :  12th  and  15th  May  and  July  22d. 

Demurrer  by  a  witness  e?:amlned  by  the  plaintiifs,  on  the  ground  that  he  had  been 
the  solicitor  of  some  of  the  defendants,  and  that  the  interrogatory  required  the  dis- 
closure of  confidential  communications,  overruled,  the  witness  being  bound  to  pro- 
duce letters  communicated  to  him  from  collateral  quarters  to  which  the  interroga- 
tory pointed,  and  to  answer  questions  seeking  information  as  to  matters  of  &ct,  as 
distinguished  fSnom  confidential  communications. 

A  witness,  on  the  overrulmg  of  his  demurrer,  is  liable  to  pay  the  same  costs  as  a  de- 
fendant, by  analogy  to  the  thuiiy-second  of  the  new  orders  of  1828. 

This  was  the  demurrer  of  John  David  Towse,  a  witness  exam- 
ined by  the  plaintife,  to  an  interrogatory  whereby  he  was  asked, 
whether  in  the  year  1817,  or  at  any  and  what  time,  he  was  em- 
ployed as  solicitor  or  agent,  for  any  and  which  of  the  parties  in  the 
cause ;  and  whether  or  not  he  wrote  anft  sent  any  letters  to  any 
other,  and  which  of  the  said  parties,  or  to  any  and  what  person 
or  persons,  acting  as  their  solicitor  or  solicitors,  touching 
any  and  which  of  the  matters  in  the  suit ;  *and  whether  [*573] 
or  not  he  received  any  letters  from  any  and  which  of 
such  parties,  or  from  any  and  what  person  or  persons,  acting  as 
their  solicitor  or  solicitors.  And  if  so,  the  witness  was  required 
to  produce  such  letters,  or  copies  of  them,  as  were  in  his  posses- 
sion or  power,  and  as  to  such  letters  or  copies  as  were  not  in  his 
possession  or  power,  to  set  forth  the  contents  thereof,  and  what 
was  become  of  such  letters  or  copies.  And  whether  or  not  he 
did  at  any  time,  and  when,  attend  any  meeting,  or  meetings  of 
any  of  the  parties  to  the  suit,  or  their  solicitors  or  agents,  touch 
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ing  or  concerning  their  interests  or  claims  in  the  matters  in  the 
pleadings  mentioned;  or  any  and  what  part  thereof.     And  if  so, 
to  set  forth  when  and  where  such  meeting  or  meetings  took  , 
fjlace,  who  were  present,  and  what  conversation  or  commimica- 
tions  took  place  thereat. 

To  this  interrogatory  the  deponent  said,  that  in  the  year  1817 
he  was  employed  as  solicitor  or  agent  for  the  defendants,  Henry 
Hohert  Briggs,  Eobert  Briggs,  and  Ann  Birchmore,  and  that  he 
wrote  some  letters,  touching  the  matters  in  the  suit,  to  certain 
persons,  when  so  acting  as  the  solicitor  for  the  said  defendants, 
and  that  he  received  certain  letters  when  acting  as  such  solicitor, 
but  as  to  and  from  that  part  of  the  interrogatory  which  inquired 
after  the  persons  to  whom  the  said  letters  were  addressed,  and 
required  him  to  produce  the  said  letters,  to  the  close  thereof  he 
demurred  thereto,  and,  for  cause  of  demurrer  said,  that  being  at 
the  time  of  writing  the  said  letters  employed  as  solicitor  by  some 
of  the  parties,  defendants  in  the  cause,  ne  could  not  depose  thereto 
without  disclosing  communications  made  in  confidence  to  him 
by  his  clients. 

Mr.  Pemherton  and  Mr.  Lynch,  in  support  of  the  de- 
[*674]  murrer : — ^*The  rule  is  settled  that  a  solicitor  cannot  be 
called  up6n  to  disclose  confidential  communications 
which  have  passed  between  him  and  his  client.  He  is  not  only 
protected  from  answering  this  interrogatoiV,  but  it  was  his  duty 
to  refuse  answering  it,  for  the  privilege  is  that  of  the  client  and 
not  of  the  solicitor ;  Wilson  v.  Rastall{a)  Neither  can  he  be 
called  upon  to  produce  the  documents  which  he  is  by  this  inter- 
rogatory required  to  produce,  for  all  letters  passing  between  a 
sohcitor  and  his  client,  or  between  a  solicitor  acting  on  his  client's 
behalf,  and  any  other  person,  with  reference  to,  or  in  contempla- 
tion of  a  suit,  and  pending  its  progress,  are  protected.  He  is 
equally  protected  from  disclosing  what  passed  between  him  and 
his  clients,  or  between  \nm  in  his  character  of  their  solicitor  and 
any  other  persons,  at  any^meeting  held  with  reference  to  matters 
in  which  he  was  confidentially  employed.  Mr.  Towse  is  no 
longer  the  solicitor  for  the  defendants ;  hut  the  privilege,  which 
protects  him  from  being  examined  as  to  such  points  as  have  been 
communicated  to  him  while  engaged  in  his  professional  capacity, 
never  ceases ;  Phillips  on  Evidence.(6)  It  is  not  sufficient  to  say- 
that  the  cause,  or  the  relation  of  solicitor  and  client  is  at  an  end, 
the  mouth  of  such  a  person  being  (as  was  said  by  Mr.  Justice 
Buller)  closed  forever ;    Wilson  v.  Rastall{c) 

Mr.  Bickersteth  and  Mr.  Moore  contra: — This  bill  is  filed  by 

(a)  4  T.  R.  753.  (c)  4  T.  a  169. 

(p)  Vol  I,  p.  132,  6th  edit 
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peisons  claiming  to  be  some  of  the  next  of  kin  of  a  testator,  who 
died  intestate  as  to  the  residue  of  his  personal  estate  in  the  year 
1814,  against  the  defendants,  among  whom  the  residue  has  actu- 
ally been  distributed  under  a  decree  of  the  court  as  the 
sole  next  of  kin.  In  the  year  1817  Mr.  Towse  was  *so-  [*575] 
licitor  for  some  of  the  defendants ;  and  at  that  time,  and 
for  some  years  afterwards,  the  plaintiff  and  defendants  were 
making  common  cause  together,  all  clauning,  and  admitted  by 
each  other,  to  be  the  next  of  kin  of  the  testator,  and  seeking  to 
satisfy  the  executors  that  their  claims  were  well  founded.  The 
letters  and  communications  between  Mr.  Towse  and  the  parties 
or  their  solicitors,  to,  the  disclosure  of  which  Mr.  Towse  demurs, 
took  place  between  the  years  1817  and  1825,  when  the  plaintifSa 
and  defendants  were  not  opposed  to  each  other,  and  when  a  suit 
was  so  far  from  being  in  contemplation,  that  they  were  all  con- 
curring in  their  endeavors  im  satisfy  the  executors  without  a  suit. 
In  the  y|ar  1825,  one  executor  filed  a  bill  against  the  other,  for 
the  purpSe  of  having  the  residue  distributed  among  the  persons 
who  should  be  found  next  of  kin,  and  in  that  suit  the  distribu- 
tion, of  which  the  present  plaintiffe  complain,  was  made.  The 
interrogatory  does  not  require  the  production  of  any  letters  exr 
cept  those  which  passed  between  Mr.  Towse- and  persons  who 
were  not  his  clients,  and  these  are  clearly  not' privileged.  The 
other  part  of  the  interrogatory  seeks  a  disclosure  of  what  passed 
at  a  meeting  between  Mr.  Towse,  then  solicitor  for  three  of  the  de- 
fendants, the  solicitor  of  other  defendants,  and  some  of  the  de- 
fendants themselves,  at  a  time  when  there  was  no  subject  in  dis- 
pute, when  all  parties  admitted  themselves  to  be  the  next  of  kin, 
and  when  Mr.  Towse's  clients  had  no  distinct  and  separate  inter- 
est from  the  other  persons.  The  information  sought  relates  to  a 
collateral  matter  of  feet;  and  it  has  been  held  that  an  attorney,  is 
bound  to  answer  questions  as  to  collateral  facts  within  his  knowl- 
edge, however  unfavorable  such  facts  may  be  to  his  client,  and 
though  the  knowledge  of  them  may  have  been  acquired 
in  consequence  of  his  character  as  attorney ;  Spencetey  *v.  [*576] 
Scliule?iburg.{a)  In  Bramwell  v.  Lucas,{b)  a  conversation 
between  a  client  and  his  attorney,  at  the  office  of  the  latter,  the 
eflfect  of  which  was  to  prove  an  act  of  bankruptcy  against  the 
client,  -{tas  held  not  to  oe  privileged ;  and  Lord  Tenterden,  in 
giving  the  judgment  of  the  court,  put  the  ground  of  the  decision 
upon  this  distinction,  that  the  conversation  related  to  a  matter  of 
met,  and  not  to  the  matter  of  confidential  communication. 

Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls(c)  said  the  language  of  Lord  Ten- 

(a)  7  East,  357.  (c)  Sir  C.  Pepya. 

{b)  2  B.  ft  0.  745. 

Vol.  IIL  25 


676  CASES  m  CHANCERY. 

1836. — Sawyer  y.  Birchmore. 

terden,  in  the  case  referred  to,  required  consideration.  On  the 
following  day  his  Honor  said  he  had  looked  into  the  case  of 
Bramwell  v.  Lucas,  and  certainly  the  communication  between  the 
^  attorney  and  client  came  very  near  to  a  confidential  communica- . 
tion,  and  yet  the  court  held  it  not  to  be  privileged.  Lord  Ten- 
terden  in  his  judgment  said : — "  The  action  was  brought  by  the 
assignees  of  Noakes,  a  bankrupt ;  and  Scott,  his  attorney,  was 
called  by  the  plaintiff  to  prove  the  act  of  bankruptcy.  He  gave 
in  evidence  that  upon  his  (Scott's)  suggestion,  a  meeting  of 
Noakes'  creditors  was  called ;  that  the  meeting  was  to  be  held  on 
the  7th  of  November  at  twelve  at  noon ;  that  Noakes  called  on 
him  that  morning  and  asked  if  he  could  safely  attend  such  meet- 
ing without  being  arrested ;  that  Scott  advised  him  to  remain  at 
his  oflBce  till  it  was  ascertained  whether  the  creditors  would  en- 
gage to  give  him  safe  conduct,  and  that  he  accordingly  remained 
there  two  hours  to  avoid  being  arrested,  till  Scott  returned  from 
the  meeting :  and  the  question  is  whether  the  whole,  or 
[*677]  any  *part  of  this  evidence  ought  to  have  been  Ikcluded : 
that  Scott  was  competent  to  prove  that  the  meeting  was 
called ;  that  it  was  called  upon  his  suggestion,  and  that  Noakes 
came  to  and  remained  at  his  office,  is  beyond  all  doubt ;  but  the 
point  disputed  was,  whether  Noakes'  question  to  Scott,  and  Scott's 
answer  to  him  was  not  within  the  privilege,  and  we  think  it  was 
not."  And  the  ground  upon  whicn  the  court  decided  that  it  was 
not,  was  this,  that  the  question  put  by  the  bankrupt  to  Mr.  Scott 
was  not  a  question  for  legal  advice,  put  to  him  in  his  character 
of  attorney,  but  a  question  for  information  as  to  a  matter  of  fact 
"  It  can  hardly  be  supposed,"  said  Lord  Tenterden,  "  that  a  man 
could  ask  as  matter  of  law,  whether  he  would  be  jfree  from  arrest 
whilst  attending  a  voluntary  meeting  of  creditors ;  but  he  might 
well  ask  as  matter  of  fact,  from  the  person  at  whose  suggestion 
the  creditors  had  been  convened,  whether  any  arrangement  had 
been  made  with  the  creditors  to  prevent  an  arrest,  ana  Mr.  Scott's 
answer  implies  that  the  question  was  put  with  the  latter  view. 

In  Spenceley  v.  Schulenburg{a)  it  was  held  that  an  attorney  was 
bound  to  disclose,  when  called  as  a  witness,  the  contents  of  a  no- 
tice, which  he  received  from  the  adverse  attorney,  to  produce  a 
paper  in  the  hands  of  his  client.  Lord  EUenborough  observing 
that  the  privilege  of  an  attorney  extended  only  to  confidently 
communications  from  his  client,  and  not  to  communications  from 
collateral  quarters,  although  made  to  him  in  consequence  of  his 
character  of  attorney. 

These  authorities  showed  that  letters  communicated  to  Mr. 

Towse  from  collateral  quarters,  to  which  the  interroga- 

[*578]'   tory  clearly  pointed,  were  not  protected,  and  that  *3ie 

(a)  T  East,  357. 
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\ntness  was  bound  to  answer  questions  seeking  information 
as  to  matters  of  ft^ct,  as  distinguished  from  matters  of  confi- 
dential communication.  The  demurrer  must  be  overruled,  and 
with  costs,  but  with  liberty  to  the  parties  defendants  to  imsB 
such  objections  at  the  hearing  as  they  might  be  advised. 

Julj/  22d. — A  question  was  afterwards  raised,  whether,  on  the 
overruling  of  a  demurrer  by  a  witness,  the  witness  was  liable  to  pay 
the  taxed  costs  occasioned  thereby,  by  analogy  to  the  thirty-second 
of  Lord  Lyndhurst's  Orders,  which  provides  that  upon  overru- 
ling a  demurrer,  the  defendant  shall  pay  the  tax  costs  occasioned 
thereby,  unless  the  court  shall  make  order  to  the  contrary ;  or 
whether  the  old  rule  which  limited  the  costs  of  the  demurring 
party  to  5Z.,  was  still  applicable  to  the  case  of  a  witness. 

The  point  stood  over  for  the  purpose  of  inquiring  into  the 
practice,  and  on  a  subsequent  day, 
• 

The  Master  of  the  RoLLs(a)  said  that  the  very  same  ques- 
tion came  under  the  consideration  of  the  court  in  the  case  of  Vai- 
liant  V.  Dodomede.{b)  In  that  case  a  witness,  one  of  the  sixty 
clerks,  demurred ;  and,  the  demurrer  having  been  overruled,  a 
motion  was  made  that  the  witness  might  pay  5t  costs,  as  directed 
by  Lord  Clarendon's  order  in  case  of  the  overruling  of  a  demur- 
rer by  a  delendant.  Three  questions  arose,  first,  whether  the 
court  should  make  the  witness  pay  costs  at  all ;  secondly, 
to  what  amount;  and  thirdly,  how  *payment  of  them  [*579] 
was  to  be  enforced.  Lord  Hardwicke  was  of  opinion 
that  a  witness,  on  the  overruling  of  a  demurrer,  ought  to  pay  the 
same  costs  as  a  party  demurruig,  and  ordered  the  witness  to  pay 
dl.  costs,  by  analogy  to  Lord  Clarendon's  order.  This  was  ex- 
actly the  same  point,  substituting  only  the  new  orders,  for  Lord 
Clarendon's;  and  the  witness  must,  therefore,  pay  the  taxed 
costs  occasioned  by  the  demurrer,  as  required  by  tne  thirty-se- 
cond new  order. 

(a)  Sir.  C.  Pepjs.  (f)  2  Atk.  192, 
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A  testator  gave  all  hia  personal  and  leasehold  estate  to  trustees  upon  trust  to  sell 
and  dispose  of  the  same,  and  convert  the  whole  into  money,  and  out  of  the  moneys 
to  arise  by  such  sale,  disposition  and  conversion,  to  pay  his  debts  and  the  legacies 
given  by  his  will,  or  which  he  might  give  by  any  codicil  thereto.  He  afterwards 
made  a  codicil  by  which  he  gave  to  the  same  trustees  2,000/.  out  of  his 'personal 
estate,  upon  trust,  to  distribute  and  pay  the  same  for  charitable  purposes: 

Held,  that  the  charitable  legacy  was  not  charged  upon  the  leasehold  estate,  but  was 
payable  out  of  the  testator's  purely  person  J  esta^. 
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John  Thomas,  by  liis  will,  dated  the  15tli  of  June,  1824, 
gave  and  bequeathed  all  and  singular  his  goods,  chattels,  securi- 
ties for  money  and  personal  and  leasehold  ^estates  and  eflfects 
whatsoever  and  wheresoever,  not  therein  before  specifically  or 
otherwise  disposed  of,  to  Benjamin  Thomas,  John  Conway  and 
John  Whitby,  their  executors,  administrators  and  assigns,  upon 
trust,  as  soon  as  conveniently  might  be  after  his  decease,  to  sell 
and  dispose  of  the  same,  and  convert  the  whole  into  ready  money; 
and  out  of  the  moneys  to  arise  from  such  sole,  disposition  and 
conversion,  to  pay  his  just  debts,  and  funeral  and  testamentary 
expenses,  and  the  legacies  and  annuities  riven  by  his  will,  or 
which  he  might  give  by  any  codicil  or  codicils  to  bis  will ;  and 
subject  thereto,  upon  the  several  trusts  therein  mentioned.   And 

he  ^pointed  the  said  trustees  executors  of  his  wOl. 
[*680]  *The  testator  afterwards  made  a  codicil  to  his  will,  by 
which  he  gave  and  bequeathed  to  the  same  trustees  and 
executors^  the  sum  of  2,000?.,  out  of  his  personal  estal^e,  upon 
trust,  to  divide,  distribute  and  pay  the  same  unto  and  amongst 
the  treasurers  and  trustees  of  so  many  of  the  public  charities  in 
Liverpool,  as  they,  in  their  discretion,  should  think  proper. 

The  testator's  leasehold  property,  mentioned  in  the  will,  con- 
sisted of  leaseholds  for  lives;  and  the  question  was,  whether  the. 
charitable  legacy  given  by  the  codicil  was  charged  upon  that 
property,  and  consequently  void  in  proportion  to  the  extent  to 
which  tne  property  given  to  the  trustees  and  executors  was  com- 
posed of  such  leasehold  property, 

Mr.  Bickersteihj  for  the  plaintiffs,  said  the  testator  had,  bv  his 
wiU,  created  a  mixed  ftind  composed  of  money  and  personal  and 
leasehold  estates,  and  had  charged  upon  that  fund,  the  legacies 
which  he  might  give  bjr  any  codicil  to  his  will.  The  legacies  to 
be  given  by  any  codicil  were  to  be  paid  out  of  the  moneys  to 
arise  by  the  sale  and  conversion  of  his  personal  and  leasehold 
estates.  The  question  was,  therefore,  whether  this  was  not  such 
a  codicil  as  the  testator  contemplated  in  his  will ;  and  if  so,  whe- 
ther the  words  "personal  estate"  in  the  codicil  could  be  under- 
stood in  any  other  sense,  than  as  the  moneys  arising  from  the 
sale  and  conversion  of  the  testator^s  whole  property.  If  that 
were  the  right  construction  of  the  codicil,  the  legacy  was  void  in 
proportion  to  the  extent  to  which  it  was  composed  of  real  estate. 

Mr.  PemherUm  contra, 

[*581]  .     *The  Master  of  the  Rolls: — ^As  the  testator  has 

distinguished  between  his  personal  and  his  leasehold 

estate  by  his  will,  and  has  expressly  directed  the  charitable 

legacy  given  by  the  codicil  to  be  paid  out  of  his  personal  estate, 
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I  cannot  consider  that  legacy  as  charged  upon  the  leasehold  es- 
tate ;  and  it  is  payable,  therefore,  wholly  out  oi  the  testator's  per- 
sonal estate. 


Jones  v.  Powles. 

Rolls. — 1834:  Tth,  27tli  and  28th  Jnne  and  7th  July. 

The  rule  that  a  porchasor  for  valuable  consideration  without  notice  is  prelected  by 
the  legal  estate,  extends  not  only  to  cases  where  nis  title  is  impeached  by  reason 
of  some  secret  act,  done  by  the  vendor,  or  those  under  whom  lie  claims,  but  to 
cases  also  where  his  title  is  impeached  by  reason  of  the  falsehood  of  a  fact  of  title 
asserted  by  the  vendor,  or  those  under  whom  he  claims,  provided  such  a^rted 
title  is  clothed  with  possession,  and  tlie  fklsehood  of  the  alle^  fact  could  not  have 
been  discovered  by  reasonable  diligence. 

^  By  indentures  ©f  lease  and  release,  dated  respectively  the  21st 
and  22d  of  December,  1800,  John  Jones,  a  hatter  in  Hereford, 
mortgaged  a  freehold  house  and  premises,  situate  in  High  street, 
in  that  city,  of  which  he  was  seised  in  fee,  to  William  fiolbrook 
and  his  heirs,  to  secure  the  sum  of  20()t,  advanced  to  him  by  Hol- 
brook,  with  interest 

John  Jones  paid  off  the  mortgage  and  all  arrears  oWnterest  in 
the  month  of  August,  1808,  and  at  the  same  time  took  from  Hol- 
brook  a  memorandum,  which  was  indorsed  upon  the  mortgage 
deed,  acknowledging  such  payment;  but  he  never  obtained  a  re- 
conveyance of  the  property,  and  at  the  time  of  his  death,  which 
took  place  in  the  month  of  May,  1814,  the  legal  estate  in  the 
mortgaged  premises  remained  outstanding  in  Holbrook.  Imme- 
diately upon  the  death  of  John  Jones,  one  Benjamin 
Meredith,  who  had  been  his  shopman  and  'assisted  him  [*582] 
in  his  business,  produced  and  proved  in  the  pr<^er  Ec- 
clesiastical Court,  an  instrument  purporting  to  be  the  will  of 
John  Jones,  by  virtue  of  wliich  he  obtained  undisturbed  posses- 
sion of  the  messuage  and  premises  comprised  in  the  mortgage. 
This  instrument  was  in  the  following  words : — "The  will  and 
testament  of  John  Jones,  hatter,  dated  September  12th,  1802. 
I  do  hereby  will  and  bequeath,  after  all  my  just  debts  and  fune- 
ral expenses  are  paid,  the  whole  of  my  real  and  personal  prop 
erty  to  my  assistant,  Mr.  Benjamin  Meredith-  In  testimonv  of 
wKich  witness,  my  hand:  John  Jones.  Witnesses:  JohnCfow- 
meadow,  Henry  fiill,  Thomas  Jones." 

Meredith,  shortly  after  the  death  of  John  Jones,  had  occasion 
to  borrow  a  sum  of  300?.  from  one  Hall,  upon  the  security  of  the 
property  in  question ;  and,  accordingly,  in  consideration  of  3001 
lent  to  Meredith  by  Hall,  Holbrook,  as  the  trustee  of  the  legal 
estate  for  Meredith,  and  at  his  request,  joined  with  Meredith  in 
a  deed,  dated  the  2d  of  February,  1815,  by  which  the  messuage 
and  premises  in  High  street^  were  conveyed  to  HaU,  his  heirs 
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and  assigns,  subject  to  redemption  upon  payment  of  the  SOOJL 
and  interest. 

Meredith  died  in  the  month  of  April,  1815,  having  devised 
the  equity  of  redemption  of  the  mort^iged  premises  to  his  wife, 
Susannah,  in  fee ;  and  by  divers  mesne  conveyances,  the  title  to 
that  equity  of  redemption  became,  in  the  month  of  March,  1821, 
vested  in  a  person  of  the  name  of  James  Jones  in  fee. 

In  the  month  of  October,  in  that  year,  one  Watkins,  at  the  re- 
quest of  James  Jones,  paid  off  the  300L  then  due  upon  the  mort^ 
gage  to  Hall,  afid,  in  consideration  of  the  mone^  so  paid, 
[*583]  the  mortgaged  premises  were,  at  *the  same  time,  con- 
veyed by  Hall  and  Jones  to  Watkins,  subject  to  redemp- 
tion by  Jones,  on  payment  of  the  800Z.  and  interest;  and  that 
sum  was,  by  a  subsequent  transaction  in  September,  1822,  in- 
creased to  600?.  • 

Soon  after  the  period  of  the  last  mentioned  transactlbn,  Jamdl 
Jones  and  Watkins  having  entered  into  co-partnership,  they  ap- 
plied to  John  Powles  for  a  loan  of  450Z.,  and,  Powles  having  ad- 
vanced the  money,  Watkins,  with  the  consent  of  his  partner 
Jones,  deposited  with  Powles  the  mortgage  deed,  and  all  the  title 
deeds  relating  to  the  property,  by  way  of  security  for  his  advan- 
ces. Powles  having  afterwards  lent  them  further  sums,  he  was 
eventually  let  into  possession  as  mortgagee ;  and  he  continued  in 
possession  until  the  month  of  April,  1828,  when  he  died,  leaving 
the  defendant,  Sarah  Powles,  his  widow,  whom  he  appointed  his 
executrix,  and  to  whom  he  devised  all  his  mortgages  and  trust 
estates. 

Upon  the  death  of  her  husband,  Sarah  Powles  entered  into 
possession,  and  made  further  advances  to  Jones  and  Watkins,  on 
the  security  of  the  same  property,  to  the  amount,  in  the  whole  of 
2,000Z. ;  and  in  the  month  of  September,  1880,  James  Jones  and 
Watkins,  by  a  deed  which  recited  that  Sarah  Powles  had  con- 
tracted for  the  purchase  of  this  estate  for  1,200?.,  and  that  she 
was  to  retain  that  sum  in  part  discharge  of  the  moneys  due  to 
her  from  Jones  and  Watkins,  it  was  witnessed  that,  in  considera- 
tion of  1,200Z.  and  of  the  discharge  given  by  Watkins  to  Jones 
from  the  600Z.  due  to  him,  Watkins  and  Jones  conveyed  and  re- 
leasefi  the  house  and  premises  to  Sarah  Powles,  her  heirs  and  as- 
signs, forever. 

In  the  month  of  July,  1831,  the  present  bill  was  filed  by  David 
Jones  and  Sarah  his  wife,  against  Sarah  Powles.  The 
[*584]  bill  alleged  that  John  Jones  died  intestate,  *leaving  the 
plaintiff,  Sarah  Jones,  his  heiress  at  law;  that  John 
Jones  never  made  any  will  duly  executed  and  attested  to  pass 
real  estate  by  devise,  and  that  the  signature  and  the  attestations 
of  the  witnesses  to  the  pretended  will  were  forged  or  fictitious  { 
and  it  prayed  that  the  plaintiffs  might  be  permitted  to  redeem 
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the  estate,  on  payment  of  what  should  be  found  due  in  respect  of 
the  mortgage ;  and  also,  if  necessary,  that  an  issue  might  be 
directed  for  the  purpose  of  trying  whether  John  Jones  made  any 
valid  devise  of  tne  property  in  question. 

The  defendant  having  put  in  her  answer,  setting  forth  her  title, 
as  it  has  been  alreadv  stated,  the  plaintiflfe  filed  a  supplemental 
bill,  in  which  they  detailed  the  history  of  the  several  mortgage 
transactions,  as  before  mentioned,  and  alleged  that  the  defendant 
was  in  possession  and  enjoyment  o^  and  claimed  to  bg  entitled 
to  the  premises,  not  as  mortgagee,  but  as  absolute  owner  under 
the  forged  will.  The  supplemental  bill  further  stated  that,  at 
the  instance  of  the  plaintife,  the  administration  with  the  pretended 
will  annexed,  obtained  by  Meredith,  had  been  declared  void  by 
the  Ecclesiastical  Court,  and  fresh  letters  of  administration  granted 
to  the  plaintiff,  Sarah  Jones.  It  then  charged  that  the  defend- 
ant had  notice  of  the  forgery,  ^nd  prayed  the  same  relief  as  if 
these  matters  had  been  stated  in  the  original  bill. 

The  defendant,  by  her  answer  to  the  supplemental  bill,  admit- 
ted that  the  mortgage  to  Holbrook  was  paid  off  in  the  lifetime  of 
John  Jones,  but  that  the  legal  estate  was  not  reconveyed  at  his 
death  ;  and  she  claimed  to  be  entitled  to  the  absolute  ownership 
of  the  house  and  premises,  as  a  purchaser  for  valuable  considera- 
tion, without  notice  of  the  forgery ;  and  she  denied  the 
title  *of  the  plaintiff,  Sarah  Jones,  as  the  heiress  at  law  [*585] 
of  John  Jones. 

At  the  hearing  of  the  cause  the  Master  of  the  Rolls  directed 
that  the  bill  should  be  retained  for  twelve  months,  with  liberty 
to  the  plaintiffs,  in  the  meantime,  to  bring  an  action  of  ejectment 
to  recover  possession  of  the  premises ;  and  the  defendant  was  not 
to  set  up  the  Statute  of  Limitations,  or  the  legal  estate  in  the 

S remises,  which  was  outstanding  in  William  Holbrook  at  the 
eath  of  John  Jones,  and  which  had  subsequently  been  acquired 
by  the  defendant. 

An  action  of  ejectment  was  accordingly  brought,  and  was  tried 
at  the  last  spring  assizes  for  the  county  of  Hereford,  when  the 
plaintiffs  recovered  a  verdict,  having  fully  established  by  their 
evidence,  that  the  pretended  will  of  John  Jones  was  a  forgery, 
and  that  the  plaintiff,  Sarah  Jones,  was  his  heiress  at  law. 

The  evidence  in  the  cause  established  that,  in  the  month  of 
July,  1825,  notice  was  given  to  John  Powles,  the  mortgagee,  and 
the  defendant  Sarah,  his  wife,  by  a  solicitor  acting  on  behalf  of 
a  party  who  claimed  to  be  the  heir  of  John  Jones,  that  he  had 
received  instructions  to  institute  legal  proceedings  for  the  pur- 
pose of  setting  aside  the  will,  on  the  ground  that  it  was  a  forgery. 

The  cause  now  came  on  for  further  directions  upon  the  equity 
reserved. 
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Mr.  Tinney,  for  the  defendant,  contended  that  the  defendant 
must  be  considered  as  standing  in  the  situation  of  a  banajide 
purchaser  for  value,  in  respect  of  all  advances  made  by  her  tes- 
tator, on  the  security  of  the  mortgaged  premises,  prior 
[*586]  to  the  time  when  the  *notice  of  proceedings  to  imDeach 
the  will,  on  the  ground  of  forgery,  was  given ;  ana  that 
to  the  extent  of  those  advances,  therefore,  she'had  a  right  to  pro- 
tect herself  by  the  legal  title  which  she  obtained  under  the  con- 
veyance of  1830. 

The  Master  of  the  Rolls,  however,  intimated  an  opinion 
that  the  protection,  afforded  by  the  legal  estate,  might  possibly 
be  confined  in  equity  to  such  bona  fide  purchasers  only  as  deriv^ 
their  estate  fix)m  a  party  who  was  capable  or  who,  but  for  some 
secret  act  of  his  own,  would  have  been  capable  of  passing  some 
estate. 

Ultimately  the  cause  stood  over  for  a  short  time,  to  give  coun- 
sel an  opportunity  of  looking  into  and  considering  the  authori- 
ties with  reference  to  that  distinction. 


June  27tJi  and  28ih. — The  argument  was  now  restmied. 

Mr.  Tinney  and  Mr.  Phillimore  for  the  defendant : — The  root 
of  the  defendant's  title  is  the  mortgage  executed  to  Watkins  in 
1821,  at  the  request  of  James  Jones,  who  claimed  to  be  devisee 
of  the  property  in  fee ;  and  the  question  is  whether,  the  legal  es- 
tate having  been  conveyed  in  that  year  by  HaU  to  Watkins,  and 
by  him  to  the  defendant  in  1830,  the  latter  is  not  now  entitled 
to  protect  herself  against  the  claim  set  up  by  the  plaintiffs,  on 
the  ground  that  she  has  in  her  the  legal  title,  and  is,  to  the  ex- 
tent of  the  advances  made  by  her  testator  prior  to  the  notice,  a 
bona  fide  purchaser  for  valualile  consideration.  Meredith  claimed 
to  be,  and  apparently  was  seised  as  devisee  in  fee ;  and  the  party 
taking  under  him,  and  from  whom  the  defendant  derives  title, 
produced  the  docimient  on  which  Meredith's  title  was 
[*587]  founded,  namely,  the  will  of  John  Jones.  *That  produc- 
tion could  not  be  notice,  either  direct  or  implied,  that 
the  will  was  a  void  instrument.  There  is  nothing  on  the  face  of 
the  document,  or  in  the  mode  of  its  attestation,  to  lead  a  person 
to  believe  that  it  was  informal  and  invalid,  far  less  that  it  was  a 
forgery ;  and  it  was  regularly  proved  as  a  will  of  personal  estate 
in  the  proper  Ecclesiastical  Court.  That  the  mere  suspicion  of 
fraud  will  not  affect  a  purchaser,  is  clear  from  the  doctrines  to  be 
deduced  from  McQueen  v.  FarquJiar.{a)  But  here  there  was  not,  . 
and  could  not  be,  the  least  breath  .of  suspicion     The  will  was 

(a)  11  Ves.  467  ;  and  see  Sugd.  V.  k,  P.  322,  *lQk  edit. 


CASES  m  CHANCEBY.  687 

1834. — Jones  t.  Powles. 

duly  attested,  and  the  parties  had  remained  in  undisturbed  pos- 
session under  it  from  the  year  1814  until  the  time  when  the  till 
was  filed. 

No  trace  of  the  distinction,  suggested  by  the  court,  between 
purchases  from  vendors  who  never  had  any  title,  and  vendors 
who  appear  to  have,  and  who,  but  for  some  secret  act  of  theirs, 
would  have  a  title,  is  to  be  found  in  any  of  the  cases ;  neither  is 
the  distinction  adverted  to,  far  less  recognized,  by  any  of  the 
text  writers.  On  the  contrary,  the  broad  and  general  temas  in 
which  the  principle  is  uniformly  laid  down,  that  a  court  of  equity 
will  not  deprive  a  purchaser  for  value,  without  notice  of  the  pro- 
tection afforded  bv  the  legal  estate,  apply  equally  to  purchases 
from  a  person  sucn  as  Mei^dith,  who  never  had  in  him  anything 
beyond  an  apparent  title,  and  to  purchases  from  a  person  who 
may  have  possessed,  either  then  or  at  a  former  period,  some  title 
to,  or  interest  in  the  property  conveyed,  although  an  imperfect 
and  defeasible  one.  Lord  Redesdale(a)  in  speaking  of  a  court  in 
equity  being  ancillary  to  the  administration  of  justice  in 
other  courts,  by  removing  *impediments  to  the  fair  de-  [*588] 
cision  of  the  question  at  law,  observes,  "  This  will  not 
be  done  in  every  case ;  for,  as  the  court  proceeds  upon  the  prin- 
ciple that  the  party  in  possession  ought  not,  in,  conscience,  to  use 
an  accidental  advantage  to  protect  his  possession  against  a  real 
right  in  his  adversary,  if  there  is  any  circumstance  which  meets 
the  reasoning  upon  this  principle,  the  court  will  not  interfere. 
Therefore,  if  the  possessor  is  a  purchaser  for  a  valuable  consider- 
ation, without  notice  of  the  title  of  the  claimant,  this  is  a  title  in 
conscience  equal  to  that  of  the  claimant,  and  the  court,  will  not 
restrain  the  possessor  from  using  any  advantage  he  ma;^  be  able 
to  gain  to  defend  his  possession."  So,  also,  in  the  marginal  note 
to  the  title  Purchase  and  Purchaser  in  the  General  Abridgment 
of  Cases  in  ]^quity,(6)  it  is  said,  that  "  in  equity  a  purchaser  is 
considered  as  a  person,  who  innocently,  without  fi*aud  or  sur- 
prise, for  valuable  consideration,  acquires  a  right  or  interest,  and 
IS,  therefore,  so  far  fiivored  and  protected,  that  his  title  shall  not 
be  impeached  in  equity ;  no  planks  that  he  can  lay  hold  on,  and 
by  whixjh  he  can  secure  himself  at  law,  shall  be  taken  from  him ; 
neither  shall  he  be  compelled  to  discover  anything  that  will 
weaken  his  title."  There  is  an  early  decision  that  a  party  would 
not  be  allowed  to  avail  himself  of  this  protection,  unless  he  could 
show  he  had  a  title  himself;  Seymer  v.  Nosworthy.{c)  But  that 
doctrine  was  afterwards  reconsidered  and  overruled  by  Lord 
Nottingham,  in  what  appears  to  have  been  another  stage  of  the 
same  cause;  and  it  was  determined  that  if  a  person  purchased 
without  fraud,  upon  an  aoparent  title,  a  court  of  equity  would 

(a)  Red.  PI.  134,  4th  ecL  (c)  2  Preem.  128. 

(p)  1  Eq.  Ab.  353. 
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hold  him  entitled  to  the  benefit  of  that  protection ;  Bos- 
[*589]    sett  V.  No8worihy,{a)    The  language  of  the  *court  in 

SasseU  V.  Nosworthy^  is  extremely  strong  in  &vor  of 
bonafde  purchasers.  Turner  v.  Buck^{b)  is  another  remarkable 
decision  proceeding  upon  the  same  principle.  In  that  case,  it 
appears  toat  a  settlement  had,  been  mtde,  giving  an  estate  to  a 
particular  line  of  heirs ;  but  the  settlement  not  being  forthcom- 
ing, a  person  who  was  in  possession  under  an  apparent  title  sold 
the  estate  to  a  purchaser  for  value,  who  had  no  notice  of  the  set- 
tlement The  heir  under  the  settlement,  afterwards  brought  a 
bill  to  discover  the  title  of  the  purchaser,  and  to  compel  the  sur- 
viving trustee  of  a  former  settlenlent,  in  whom  the  legal  estate 
was  then  outstanding,  to  convey  that*  estate  to  him.  But  Lord 
Chancellor  Cowper  declared  he  would  not  decree  the  trustee  to 
convey  the  legal  estate  to  the  cestui  que  trusty  or  compel  him  to 
suffer  the  cestui  que  trust  to  bring  an  ejectment  in  nis  name, 
against  one  who  was  a  purchaser  without  notice  of  the  former 
settlement ;  and  his  Lordship  said  it  was  "  a  constant  rule  in 
equity  never  to  aid  any  person  who  claims,  by  a  voluntary  set- 
tlement, against  a  fair  purchaser  without  notice ;  as  in  case  of  a 
disseisor  who  conveys  away  the  lands  upon  a  valuable  considerar 
tion,  this  court  will  not  compel  the  trustee  to  convey  the  legal 
estate  to  cestui  que  trusty  to  enable  him  to  recover  the  possession 
at  law  against  the  purchaser."  The  case  of  Finch  y.lhe  Earl  of 
WinchelseaXc)  shows  the  length  to  which  courts  of  equity  will  go 
in  protecting  bona  fide  incumbrances  against  the  secret  acts  of 
parties.  The  principle  of  those  cases  was  a  good  deal  discussed 
m  Ex  parte  KaoUM)  where  the  question  was  how  tax  a  party, 
who  had  advancea  money  to  a  bankrupt  after  the  act  of  oank- 

ruptcy,  could  be  entitled  tct  the  benefit  of  the  legal  es- 
[*590]     tate ;  and  a  case  was  there  put  *arguendo^  which  goes 

the  whole  length  of  the  present  case.  ,  "  If  (says  &r 
Samuel  Romilly,  in  his  reply,  in  Ex  parte  Krwit)  a  mortgagor 
dies,  leaving  a  will  not  discovered,  and  the  heir,  taking  posses- 
sion and  supposing  he  has  the  title,  makes  a  second  mortgage, 
could  the  devisee,  when  the  will  came  to  light,  redeem  witnout 
paying  both  ?  Though  I  do  not  know  that  such  a  case  has  oc- 
curred, there  can  be  no  doubt  upon  the  principle."  That  doctrine 
is  borne  out  by  the  language  of  Lord  Eldon  in  his  judgment  in 
the  case.  Jerrard  v.  Saunders^{e)  WaUwyn  v.  Lee,{g)  The  Earl  of 
Buckinghamshire  v.  HobarL{li)  The  principle  had  been  previous- 
ly recognized  and  acted  upon  in  the  remarkable  case  of  JStanhope 


I 


a)  Ca.  Temp.  Finch,  102.  («)  2  Veai  jun.  464, 

h)  22  Vin.  Ab.  21,  pL  5.  (g)  9  Ves,  24. 

[c)  1  P.  Wma.  277.  (h)  3  Swan.  186. 

(d)  11  Ves.  609. 
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V.  JSarl  VeTney^{a)  fix)m  which  Mr.  Butler,  in  a  note  to  his 
edition  of  the  First  Institute,  deduces  the  general  proposition, 
that  "  if  any  person,  [who  is  a  purchaser,]  unaflfected  by  notice 
or  fraud,  takes  a  defective  conveyance  or  assignment  of  the  fee, 
or  of  any  estate  carved  out  of  it,  defective  either  by  reason  of 
some  prior  conveyance,  or  of  some  prior  charge  or  incumbrance; 
and  if  he  also  takes  an  assignment  of  a  term  to  a  trustee  for  him- 
seli^  or  to  himself,  where  he  takes  the  conveyance  of  the  inheri- 
tance to  his  trustee ;  in  each  of  these  cases  he  is  entitled  to  the 
ftdl  benefit  of  the  term ;  that  is,  he  may  use  the  legal  estate  of 
the  term  to  defend  his  possession  during  the  continuance  of  the 
term,  or,  if  he  has  lost  the  possession,  to  recover  it  at  common 
law,  in  preference  to  all  claimants  prior  to  his  purchase,  but  sub- 
sequent to  his  term," 

The  principle  is  strongly  illustrated  by  the  doctrine  of  courts 
of  equity,  with  re^)ect  to  conveyances  made  by  traders 
to  bona  fide  purchasers  for  value  after  *a  secret  act  of  [*591] 
bankruptcy,  or  after  a  commission  issued.  It  is  now 
settled,  and  is  so  laid  down  by  Sir  E.  Sugden,(6)  on  the  authori- 
ty of  CoUei  V.  De  6fol${c)  and  Hitchcock  v.  Seagvnck^{d^  in  the 
House  of  Lords,  where  the  decree  of  the  Lords  Commissioners 
was  reversed,  that  neither  an  act  of  bankruptcy  nor  a  commis- 
sion of  bankrupt,  is  notice  which  will  affect  such  a  purchaser. 
Lord  Erskine^s  decision  in  Ex  parte  Herhertjie)  which  is  to  the 
contrary  as  to  the  latter  point,  was  founded  on  a  misapprehen- 
sion of  the  opinions  of  Lords  Eldon  and  Bedesdale,  ana -has  not 
been  approved  or  followed.  The  effect  of  a  commission  is  to 
vest  the  whole  estate  of  .the  bankrupt  in  his  assignees,  so  that 
after  his  bankruptcy  he  would  be  a  mere  intruder,  having  not  a 
particle  of  interest,  and  hdding,  like  the  parties  here  who  claim 
under  Meredith,  by  a  merely  apparent  title ;  and  yet  in  such  a 
case  a  court  of  equity  will  not  assist  the  assignees  to  recover  the 
estate  against  a  bona  fide  purchaser  for  value. 

The  proposition  as  laid  down  by  Lord  Northington  in  Stanhope 
V.  Mirl  Vemey  is  clear  and  universal,  that  "  a  purchaser  without 
notice  for  a  valuable  consideration,  is  a  bar  to  the  jurisdiction  of 
this  court,  and  it  is  of  no  consequence  when  the  legal  advantage 
was  acquired,  if  the  purchase  was  made,  and  the  money  paid 
without  notice."(^) 

Mr.  Pemberton  and  Mr.  BetheU  for  the  plaintiffe: — The  mort- 
gage by  Jones  to  Holbrook  was  made  in  December,  1800,  and 

(a)  stated  in  Co.  Litt.  290  b,  note  5,  16,  and  2  Eden,  81. 

(b)  Vend,  and  Pnrch.  739,  Tth  ed.  (e)  13  Ves.  183 

(c)  Ca.  T.  Talb.  65.  {g)  2  Eden,  86. 
{4)  2  Vera.  156. 
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was  paid  off  in  the  year  1808.  On  that  occasion  a  me- 
[*o92]    morandum  of  the  transaction  *was  indorsed  npon  the 

mortage  deed,  and  the  fiwt  is  expressly  referred  to  in 
the  subsequent  mortgage  to  Hall,  to' which  Holbrook  was  a  party. 
As  soon  as  the  mortgage  was  paid  off,  and  the  memorandum  of 
satisfaction  indorsed  by  Holbrook  on  the  deed,  Holbrook  ceased 
to  be  a  mortgagee  having  a  right  to  transfer  his  estate  to  any 
other  party,  and  became  a  trustee  of  the  legal  estate  for  John 
Jones,  nis  heirs  and  assigns — ^a  trustee  constituted,  not  by  impli- 
cation of  law,  but  by  expr^ps  declaration.  John  Jones,  tne  mort- 
gagor, died  in  the  year  1814 ;  and  upon  his  death  a  paper  was 
produced  which  is  called  his  will,  and  which  appeared  to  bear 
date  twelve  years  before  his  death.  Annexed  to  this  instrument, 
there  was  no  regular  form  of  attestation,  no  statement  that  it  had 
been  signed,  sealed  and  published  in  the  manner  required  by  the 
statute ;  but  there  appeared  upon  it  what  purported  to  be  the 
names  of  three  subscribing  witnesses.  It  was,  therefore,  a  docu- 
ment, which,  though  capable  of  being  shown  by  extrinsic  evi- 
dence to  be  a  valid  instrument,  did  not,  on  the  face  of  it,  profess 
to  be  a  good  will,  and  which,  unless  something  could  be  supplied 
by  parol  evidence,  was  clearly  not  a  good  wiU.  This  paper  was 
proved  as  a  testamentary  instrument  in  the  year  1814 ;  and  in 
the  month  of  February  in  the  following  year,  before  there  could 
be  any  substantial  or  continued  possession  under  it,  Meredith,  the 
alleged  devisee,  executed  a  mortgage,  and  called  for  a  transfer  of 
the  legal  estate  from  Holbrook  to  Hall,  the  mortgagee ;  and  the 

Juestion  is,  whether  parties  claiming  as  purchasers  under  Mere- 
ith,  can  protect  themselves  by  the  legal  estate  so  acquired  from 
Holbrook.  Now,  Holbrook  was  a  trustee  for  the  real  represen- 
tative of  John  Jones,  that  is  to  say,  for  the  plaintiff,  Sarah  Jones ; 
and  the  defendant  having  acquired,  as  a  purchaser,  such  interest 
as  Meredith  had  in  the  estate,  (which  interest  was,  in  ef- 
[*593]  feet,  *nothing,  Meredith  being  a  mere  intruder,)  has  sub- 
sequently procured  an  assignment  to  herself  of  the  legal 
estate  conveyed 'in  1814  by  Holbrook  to  Hall. 

The  points  to  be  considered  are,  first,  whether  a  purchaser  for 
value  can,  under  any  circumstances,  avail  himself  of  a  legal  es- 
tate acquired  from  a  trustee,  as  a  protection  against  the  cestui  que 
trust;  and,  secondly,  whether  sucn  purchaser  can  do  so  when  he 
claims  under  a  -wrongdoer,  who  had  no  connection  with,  or  in- 
terest in  the  estate  which  he  pretended  to  convey. 

No  authority  has  been  or  can  be  cited  in  support  of  the  propo- 
sition that  a  purchaser,  claiming  from  .a  stranger,  may  protect 
himself  notwithstanding  he  has  notice  of  the  trust,  by  procuring 
an  assignment  of  the  legal  estate  from  a  person  who  holds  that 
estate  as  a  trustee  for  the  real  owner ;  and  the  doctrine  of  the 
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court  in  Saunders  v.  Deheio{a)  is  directly  to  ilie  contrary.  It  is 
there  distinctly  laid  down,  that "  though  a  purchaser  may  buy  in 
an  incumbrance,  or  lay  hold  on  any  plank  to  protect  himself,  yet 
he  shall  not  protect  himself  by  the  taking  a  convejanoe  from  a 
trustee  after  ne  had  notice  of  the  trust ;  for,  by  takmg  a  convey- 
ance with  notice  of  the  trust,  he  himself  becomes  the  trustee,  and 
must  not,  to  get  a  plank  to  save  himself  be  guilty  of  a  breach  of 
trust."*  In  the  present  case  Holbrook  was  not  a  mere  satisfied 
mortgagee :  by  the  efifect  of  the  indorsement  on  the  mortgage 
deed,  he  was  made  an  express  trustee  for  John  Jones,  the  mort- 
gagor, and  his  real  representatives ;  and  the  conveyance  under 
which  the  defendant  shelters  herself  was  itself  a  breach  of  trust, 
having  been  made  by  Holbrook  to  Hall  at  the  request  of  Mere- 
dith, upon  the  supposed  title  given  to  the  latter  by  a  forged  in- 
strument, which  could  constitute  no  title  at  all. 

*With  respect  to  the  second  point,  can  a  single  case  [*594] 
be  pointed  out  which  does  not  fitU  widiin  the  restriction 
suggested  by  the  court ;  namely,  thatv  a  purchaser,  in  order  to 
protect  himself  effectually  by  the  acquisition  of  the  legal  estate, 
must  be  a  purchaser  deriving  his  title  from  a  person  who,  but  for 
some  secret  act  of  his,  or  of  those  under  whom  he  claims,  would 
have  had  good  right  to  convey  ?  The  only  case  in  which  it  is 
suggested  that  a  decision  has  gone  beyond  the  proposition  thus 
qua£fied  is  Basset  v.  Nosivorifiy  ;{b)  and  that,  when  examined, 
will  be  found  to  fall  within  the  restriction.  It  is  said  on  the 
other  side,  that  there  is  no  authority  in  decided  cases  for  imposing 
such  a  limit:  but  when  it  appears  that,  from  the  Bestoration 
down  to  the  present  day,  all  the  cases  have  contained  that  cir- 
cumstance as  an  ingredient  in  them,  and  the  only  case  which  was 
supposed  to  be  otherwise,  turns  out,  upon  examination,  instead 
of  Deing  an  exception,  to  be  consistent  with  the  whole  current  of 
the  cases,  the  fact  furnishes  the  strongest  authority  in  favor  of 
the  proposition.  Tbe  cases  in  bankruptcy  have  no  application 
to  the  particular  qualification  with  which  the  general  rule  in 
fever  of  bona  fide  puitehasers  is  to  be  undeB#ood ;  for  in  all  of 
them  the  bankrupt  had,  at  one  time,  a  good  title  in  himself,  and, 
but  for  some  secret  act  of  his  own,  namely,  the  act  of  bankruptcy, 
would  still  have  had  that  title  in  him,  and  have  been  in  a  condi- 
tion effectually  to  convey  it.  Suppose  a  person,  having  notice 
that  there  had  been  an  elder  son,  to  have  purchased  from  a 
second  son,  on  receiving  information  that  such  elder  son  was 
dead :  that  would  more  nearly  resemble  the  present  case  than 
any  of  the  cases  which  have  been  put  on  the  other  side;  and  yet 
it  will  hardly  be  contended  that  in  the  event  of  the  elder 
son  afterwards  appearing,  the  purchaser  *would  be    [*595] 

(a)  2  Vera.  271.  (6)  Ca.  Tempb  Finch,  102. 
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pennitted  to  defend  himself  against  the  claim  of  such  elder 
son,  by  procuring  an  assignment  to  himself  of  the  outstanding 
legal  estate.  Prima  fime^  Meredith  had  no  title.  The  only  mode 
in  which  he  could  acquire  one,  was  by  affirming  the  existence 
of  a  feet  which  had  no  foundation,  namely,  the  execution  of  a 
will  in  his  favor ;  and  the  document  which  he  produced  to  es- 
tablish that  fact,  afforded  no  evidence  of  it  whatever.  It  was 
not,  on  the  face  of  it,  a  goodyiU  \  ^^^  *te  question  is,  wlether 
the  defendant,  having  relied  upon  that  representation  without 
inquiry,  can  rest  her  d^ence  upon  that  circumstance,  as  if  Mere- 
dith had  actually  been  the  heir  at  law,  and  had,  therefore,  pos- 
sessed a  good  title.  Here  Meredith  was  a  mere  intruder,  not 
having  even  a  colorable  title;  for  the  tifle,  by  virtue  of  which  he 
entered  upon  the  premises,  had  not  been  confirmed  by  long  pos- 
session ;  and  a  person  claiming  under  an  intruder  can  have  no 
right  to  set  up  flie  legal  titie  to  defend  himself  against  the  right- 
ful owner.  A  man  may  have  an  equitable  interest,  and,  having 
that  interest^  he  may,  with  a  view  to  his  protection,  clothe  it 
with  the  legal  estate :  but  if  he  claims  a  title  derived  from  one 
who  had  hunself  no  titie  whatever,  one  who,  in  fact,  was  a  mere 
wrongdoer,  or  disseisor,  he  cannot  afterwards  protect  himself 
against  the  rightful  owner  by  getting  in  the  legal  estate ;  or,  if 
he  could  so  protect  himself  in  any  case,  it  must  be  by  getting  in 
a  dry  legal  estate ;  not,  as  in  this  case,  an  estate  vested  in  a  trus- 
tee and  coupled  with  an  express  trust  for  the  rightftd  owner. 

Mr.  Tifinet/y  in  reply,  observed  that  Holbrook,  after  his  mort- 
gage money  was  paid  off,  stood  precisely  in  the  situation  of  an 
ordinary  trustee  oi  a  legal  term  which  has  been  satisfied,  and  is 
held  in  trust  for  the  equitable  owner  of  the  jjroperty.     Saunders 

V.  Behew^  therefore,  had  no  application.  It  was  settled 
[*596]    by  a  multitude  of  *cases,  among  others  by  WiUaughhy 

V.  Willoughby^{a)  that  the  circumstance  of  the  legal  title 
having  been  acquired  subsequently  to  th^  notice  of  the  fraud 
was  immaterial,  pr^pided  there  was  no  such  notice  at  the  time 
when  the  consideration  was  paid. 

The  Master  of  the  Rolls  said,  tiiat  although  the  case  of  a 
purchase  from  a  mere  intruder  was  included  within  the  principle 
as  laid  down  by  the  text  writers,  yet  the  principle  had  never  been 
expressly  extended  to  such  cases  by  decision,  and  consequently 
had  not  been  affirmed  by  authority.  His  own  impression  of  the 
rule  of  equity  originally  was,  that  wherever  there  was  a  purchaser 
for  valuable  consideration,  who  had  been  imposed  upon  'by  the 
suppression  or  concealment  of  a  secret  act  done  by  the  vendor 

(a)  1  T.  R.  763. 
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or  by  persons  claiming  tinder  him,  such  purchaser  would  be  pro- 
tected oy  the  court ;  but  that  this  was  the  limit  of  the  protection. 
The  text  writers,  however,  carried  the  rule  a  step  further,  and 
laid  it  down  genendly  that  any  person  who  was  a  purchaser  for 
value  without  notice  had  a  good  title  in  conscience,  and  was  at 
liberty  to  protect  himself  by  the  legal  estate.  He  was  disposed 
to  adopt  the  principle  thus  laid  down  by  the  text  writers,  as 
being  the  soundest  and  safest  pj^inciple  to  follow;  and  to  hold 
that  a  purchaser  for  valuable  consideration  generally  might  take 
advantage  of  the  rule,  by  getting  in  the  l^i^al  estate  subsequently, 
though  he  did  not  come  under  the  description  of  a  person  who 
had  been  deceived  by  the  misrepresentations  of  the  vendor  or  of 
those  claiming  under  him,  but  Had  been  deceived  by  the  falsifica- 
tion of  facts,  and  so  induced  to  advance  his  money.  The  objec- 
tions grounded  on  the  informality  of  the  will  in  point  of  attesta- 
tion were  untenable.  Although  not  framed  with  due 
*attention  to  technical  rules,  the  will  was  an  instrument  [*597] 
which,  if  genuine,  would  be  suflScient  to  pass  freehold 
estate  by  devise  under  the  statute.  The  facts  that  the  testator 
executed  the  will,  and  that  the  witnesses  subscribed  their  names 
to  it  in  his  presence,  were  fsicts  not  dependent  on  the  attestation 
for  proof,  but  of  which  the  court  was  to  be  satisfied  bv  extrinsic 
evidence ;  and  there  was  nothing  on  the  fiice,  or  in  the  form  of 
the  instrument,  which  could  amount  to  notice  to  a  purchaser 
from  the  devisee  imder  it,  that  the  will  had  not  the  operation 
which  it  purported  to  have.  This  was  his  present  opinion ;  but 
as  the  general  question  was  extremely  important  in  its  possible 
consequences,  and  in  the  amount  of  property  which  it  might  af- 
fect, he  should  take  a  short  time  to  consider  nis  judgment. 

July  7ih. — The  Master  op  the  Bolls: — ^The  defendant  is  a 
purchaser  for  valuable  consideration  from  persons  claiming  title 
under  Meredith,  who  entered  into  possession  of  the  property  in 
question  as  the  devisee  of  Jones,  the  rightfiil  owner. 

The  legal  estate  was  outstanding  in  a  satisfied  mortgagee  under 
Jones ;  and  the  mortgagee,  by  the  direction  of  Meredith,  whom 
he  believed  to  be  sucn  devisee,  conveyed  the  legal  estate  to  Hall, 
by  way  of  better  security  to  Hall  for  money  advanced  by  him,  by 
way  of  mortgage,  to  Meredith.  Meredith  died  in  possession, 
having  devised  the  propertv  to  his  wife,  who  devised  by  the  par- 
ties under  whom  the  defendant  claims  as  a  purchaser  for  valuable 
consideration.  The  conveyance  to  Hall  by  the  satisfied  mortga- 
gee of  Jones  recites  the  fact  of  the  mortgage,  and  that  it  was  satis- 
fied, and  that  Meredith  was  the  devisee  of  Jones,  and 
that  the  conveyance  of  *the  legal  estate  to  Hall  was  [*598] 
made  by  the  direction  of  Meredith.    Meredith,  there- 
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fore,  and  those  who  claim  as  volunteers  under  him,  could  havo 
no  title  against  the  plaintiff  as  heir  at  law  of  Jones. 

The  question  is,  whether  the  defendant,  claiming  as  a  purchaser 
for  valuable  consideration,  without  notice  of  the  plaintin's  title  as 
heir,  can  protect  herself  by  the  legal  estate  which  she  has  acquired 
by  the  conveyance  from  Hall. ' 

My  impression  at  the  opening  of  this  case  was,  that  the  protec- 
tion of  the  legal  estate  extended  only  to  cases  where  the  title  of 
the  purchaser  for  valuable  consideration  without  notice,  was  im- 
peached by  reason  of  some  secret  act  or  matter  done  by  the  ven- 
dor, or  those  under  whom  he  claimed ;  but,  upon  full  considera- 
tion of  all  the  authorities  which  have  been  referred  to,  and  the 
dicta  of  judges  and  text  writers,  and  the  principles  upon  which 
the  rule  is  grounded,  I  am  of  opinion  that  the  protection  of  the 
legal  estate  is  to  be  extended,  not  merely  to  cases  in  which  the 
tiSe  of  the  purchaser  for  valuable  consideration  without  notice  is 
impeachable  by  reason  of  a  secret  act  done,  but  also  to  cases  in 
which  it  is  impeached  by  reason  of  the  falsehood  of  a  fact  of  title, 
asserted  by  tne  vendor  or  those  under  whom  he  claims,  where 
such  asserted  title  is  clothed  with  possession,  and  the  falsehood 
of  the  fact  asserted  could  not  have  been  detected  by  reasonable 
diligence. 

That  is  the  situation  in  which  the  defendant  stands.  There 
was  no  reasonable  ground  for  suspicion  that  the  will  was  forged: 
a  long  possession  had  followed  the  alleged  devise,  and  no  rea- 
sonable diligence  could  have  led  to  a  discovery  of  the  forgery. 

[*599]  *I  must,  therefore,  declare,  that,  as  to  all  sums  of 
money  advanced  by  the  defendant  on  the  security  of 
this  property  previously  to  notice  of  the  forgery,  she  is  to  be 
considered  as  a  purchaser  for  valuable  consideration  without  no* 
tice ;  and  the  accounts  between  the  parties  must  be  taken  upon 
that  principle. 

Reg.  Lib.  A.  1883,  fol.  1402. 


Webb  v.  The  Eabl  op  Shaftesbury 

Rolls.— 1834:  lOth  and  11th  July. 

A  testator  devised  the  lands  to  be  purchased  with  the  proceeds  of  certain  estates 
sold  in  his  lifetime,  to  the  use  of  trustees  and  their  heirs,  upon  trust,  to  pay  the 
rents  and  profits  to  his  daughter,  whether  married  or  unmarried,  for  her  separate 
use,  and  not  subject  to  the  debts  or  control  of  any  husband;  and  after  her  decease, 
upon  further  trust,  to  convey  the  lands  to  such  persons  and  for  such  uses,  estates, 
and  interests  aCs  his  daughter  should  by  will,  attested  by  three  credible  "v^itnesses, 
and  whether  married  or  single,  appoint;  and  for  want  of  suoh,  upon  trust,  to  con- 
vey the  freehold  and  inheritance  of  the  lands  to  the  right  heirs  of  his  daughter : 
and  the  testitor  further  directed,  that  as  to  so  much  of  such  proceeds  as  should  not 
have  been  laid  out  in  lands,  the  trustees  should  invest  the  same  in  the  public 
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ftmdfl,  and  pay  the  dividenda  into  the  proper  hands  of  hia  dangfaterf  daring  her 
life,  for  her  sole  use  and  benefit,  whether  married  or  nnmamed,  and  not  subject 
to  the  debts  or  control  of  any  husband ;  and  after  her  decease,  upon  further  trust, 
to  pay  and  transfer  the  same  to  such  persons,  and  for  snch  intents  and  purposes, 
and  in  snch  manner  as  she  should,  by  her  last  will  and  testament,  and  whether 
sole  or  covert,  appoint;  and  in  defkolt  thereof  in  trust,  to  pay,  transfer  and  assign 
the  same  to  the  executors  or  administrators  of  his  daughter.  After  the  testator^s 
death  lands  were  purchased,  and  were  conveyed  to  the  trustees  of  his  will,  upon 
the  traats  and  for  the  purposes  expressed  and  declared  in  the  win.  A  contract 
having  been  subsequently  entered  into  by,  ^e  trustees  for  the  sale  of  those  lands^ 
it  was  held,  that  the  trustees,  with  the  concurrenoe  of  the  testator's  daughter,  oould 
make  a  good  title  to  the  purchaser. 

Anthony,  Earl  of  ShafteBbuiy,  by  his  will,  dated  the  21st  of 
October,  1809,  reciting  the  sale,  made  by  the  trostees  of  his  mar- 
riage settlement,  of  certain  of  his  estates  in  the  county  of  Durham, 
comprised  in  the  settlement,  and  that  the  purchase  money,  amount- 
ing to  the  sum  of  105,000L,  had  been  invested  in  tne  sum  of 
106,858Z.  6*.  2d.  navy  5  per  cents.,  devised,  directed 
*and  appointed  that  all  such  manors,  lands  and  heredita-  [*600] 
ments  as  should,  pursuant  to  the  trusts  of  his  marriage 
settlement,  be  purchased  with  the  said  105,0001,  or  with  the  pro- 
ceeds of  the  sale  of  the  navy  5  per  cents.,  should  stand  limited  to 
Francis,  Earl  of  Moira,  and  George,  Earl  of  Dunmore,  their  heirs 
and  assigns,  to  the  use  of  trustees,  their  executors,  &c.,  for  1,000 
years,  upon  trust,  to  raise  the  sum  of  20,000Z.  for  the  portions  of 
Lady  Barbara  Ashley  and  any  younger  children,  to  be  paid  in 
such  manner,  and  at  such  time,  aa  therein  mentioned ;  and  in  de- 
fiiult  of  issue  male  by  his  wife,  the  Countess  Barbara,  and  subject 
to  the  said  charge,  and  to  the  life  interest  thereby  given  to  the 
said  countess,  the  testator  directed  and  appointed  all  the  manors, 
lands  and  hereditaments  so  to  be  purchased,  unto  and  to  the  use 
of  his  said  trustees,  their  heirs  and  assigns,  upon  trust,  after  dis- 
charging certain  out-goings  and  expenses^  to  pay  the  surplus  rents 
and  profits  to  his  daughter.  Lady  Barbara  Asmey,  whether  mar- 
ried or  unmarried,  for  her  sole  and  separate  use  and  benefit,  and 
not  to  be  subject  to  the  debtg^  control  or  engagements  of  any 
husband  she  might  thereafter  marry,  and  her  receipt  alone  to  he 
a  sufficient  discharge  to  the  trustees ;  and  after  the  decease  of  his 
daughter,  upon  further  trust,  to  convey  an^  assure  the  lands  and 
hereditaments  so  to  be  purchased,  to  such  person  and  persons, 
and  for  such  uses,  estates  and  interests,  as  his  daughter  should^ 
by  will,  executed  in  the  presence  of  and  attested  by  three  credi- 
ble witnesses,  and  whether  married  or  single,  devise,  direct  or 
appoint ;  and  for  want  of  such,  then  in  trust  to  convey  and  assure 
the  freehold  and  inheritance  of  all  and  singular  the  hereditaments 
and  premises  that  should  be  so  purchased  unto  and  to  the  use  of 
the  right  heirs  of  his  daughter.  And  as  to  so  much  of  the  navy 
5  per  cents,  as  should  not  have  been  paid  in  discharge 
of  the  said  portion  of  *20,000t,  or  laia  out  in  the  pur-     [^601] 
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chafle  of  lands  as  aforesaid,  the  testator  directed  that  his  said 
trustees  should  place  the  same  out  in  the  public  ftinds,  and 
(subject  to  the  said  charge  of  20,000i  and  to  the  life  interest 
thereby  given  to  the  Countess  Barbara  therein)  should  pay  the 
interest  and  dividends  thereof  into  the  proper  hands  of  nis  said 
daughter  during  her  life,  for  her  sole  use  and  benefit,  whether 
married  or  unmarried,  and  not  subject  to  the  debts,  control  or 
engagements  of  any  husband  she  might  thereafter  many,  and  her 
receipt  alone  to  be  the  only  proper  discharge  to  the  trustees ; 
and  upon  ftirther  trust,  to  pay  and  transfer  or  assign  the  same, 
immediately  after  the  decease  of  his  said  daughter,  to  such  person 
or  persons,  and  for  such  intents  and  purposes,  and  in  such  man* 
ner  as  she  should,  by  her  last  will  and  testament  in  writing,  or 
any  instrument  in  the  nature  of  her  last  will,  and  whether  sole 
or  covert,  bequeath,  direct  or  appoint,  as  personal  estate;  and  in 
default  of  such  last  will  or  instrument  in  tJie  nature  of  a  wiU,  in 
trust  to  pay,  transfer  and  assign  such  residue,  or  the  funds  and 
securities  in  which  the  same  should  be  invested,  to  the  executors 
or  administrators  of  his  daughter.  The  will  then  contained  a 
proviso,  that  it  should  be  lawful  for  his  trustees,  with  the  con- 
sent  in  writing  of  his  wife,  the  Countess  Barbara,  and  Lady  Bar* 
bara  Ashley,  and,  after  the  decease  of  the  countess,  of  Lady  Bar- 
bara Ashley  alone,  to  lay  out  all  or  any  portion  of  the  navy  6 
per  cents.,  or  the  money  to  be  produced  therebv,  in  the  purcliase 
of  freehold  lands  in  England,  and  to  settle  ana  assure  tne  same, 
in  the  names  of  the  trustees  and  their  heirs,  to  the  use  of  the 
countess  for.  life ;  and,  afl«r  her  decease,  to  the  use  of  his  trus- 
tees, their  heirs  and  assigns,  upon  trust,  to  pay  the  surplus  rents 
and  profits  thereof  (after  deducting  certain  out-goings  and  expen- 
ses) unto  Lady  Barbara  Ashley,  during  her  life,  and 
[*602]  whether  married  or  unmarried,  for  her  sole  and  ^separate 
use  and  benefit,  independent  of  any  husband  she  might 
marry,  and  not  subject  to  his  debts,  control  or  engagements ;  and 
her  receipt  alone  to  be  a  sufficient  discharge  to  his  trustees ;  and 
on  further  trust  that,  after  the  decease  of  the  survivor  of  his  said 
wife  and  daughter,  they,  his  trustees,  their  heirs  or  assigns, 
should  convey  and  assure  the  hereditaments  and  premises  that 
should  be  so  purchased,  to  such  person  and  persons,  and  for  such 
uses,  &c.,  as  his  said  daughter,  by  her  last  will  and  testament,  or 
any  instrument  in  the  nature  thereoi^  executed  in  the  presence 
of  and  to  be  attested  by  three  credible  witnesses,  and  whether 
married  or  unmarried,  should  devise,  direct  or  appoint ;  and  for 
want  of  such,  then,  in  trust,  to  convey  and  assure  all  such  free- 
hold lands  and  hereditaments  as  should  be  so  purchased,  unto 
and  to  the  use  of  the  right  heirs  of  Lady  Barbara  Ashley. 
The  testator  died  on  the  14th  of  May,  1811,  and  left  no  issue 
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oiheT  tlMm  his  said  daughter,  Lady  Barbara  Ashley,  ivho  afber* 
wards  became  the  wife  of  the  Honorable  William  F.  S.  Ponsonby. 
In  pursuance  of  the  directions  contained  in  Lord  Shaftesbury's 
will,  Hie  trustees  of  that  will,  after  the  death  of  the  Countess 
Barbara,  with  the  requisite  consent,  laid  out  part  of  the  purchase 
moneys  of  the  Durjiam  estates  in  the  purchase  of  the  manor  of 
Holton ;  and  other  part  of  the  same  purchase  moneys  was  sub- 
sequently, with  the  like  consent,  laid  out  in  the  purcnase  of  the 
perpetual  advowson  of  the  vicarage  of  Great  Canford ;  and  the 
conveyance  of  the  said  manor  and  advowson  respectively,  was 
made  to  the  trustees  and  their  heirs,  upon  such  trusts,  and  for 
such  intents  and  purposes,  and  under  and  subject  to  such  powers, 

Erovisps,  limitations  and  restrictions  as  in  and  by  the 
efore  *stated  will  of  Anthony,  Earl  of  Shaftesbury,  were  [*608] 
expressed  and  declared  or  directed  to  be  limited  con- 
cerning the  manors,  lands  and  hereditaments  thereby  directed  to 
be  purchased  with  the  said  106,858^  Qs.  2d.  navy  6  per  cent  an* 
unities,  or  with  the  money  to  be  produced  thereby,  or  such  and 
80  many  of  the  same  trusts  as  were  then  subsisting,  undetermined 
and  capable  of  taking  effect 

The  trustees,  under  the  will  of  Sir  John  Webb,(a)  having  en^ 
tered  into  a  contract  for  the  purchase  of  the  manor  of  Holton 
and  the  advowson  of  the  vicarage  of  Great  Canford  from  the  trus- 
tees of  the  Earl  of  Shaftesbury's  will,  subject  to  the  approbation 
of  the  court,  a  reference  was  directed  to  the  Master  to  inqtdre 
and  state  whether  a  good  title  could  be  made  to  those  estates. 

The  Master,  hy  his  report,  found  that  the  trustees  of  the  will 
had  no  power,  either  with  or  without  the  consent  of  Lady  Bar- 
bara Ponsonby,  to  convey  the  fee  simple  and  inheritance  in  the 
said  manor  and  advowson,  inasmuch  as  the  power  hj  such  will 
given  to  them  to  lay  out  and  invest  the  trust  moneys  in  the  pur- 
chase of  real  estates  did  not  authorize  the  change  of  securities; 
and  Lady  Barbara  Ponsonby  was  merely  tenant  for  life  of  the 
manor  and  advowson,  with  a  power  of  disposing  thereof  by  will 
oidy,  and  not  by  deed  to  take  eflfect  in  her  lifetime. 

Lady  Barbara  Ponsonby  and  her  husband  took  an  exception 
to  the  Master's  report 

*Mr.  Bickersieth,  Mr.  Preston  and  Mr.  Pok  for  the»  [*604] 
exception : — The  direction,  that  in  default  of  any  appoint- 
ment by  lAdy  Barbara  Ponsonby 's  will,  the  trustees  shall  convey  to 
her  right  heirs,  does  not  create  an  executory  trust  under  which  the 
person  who  may  happen  at  her  death  to  fill  the  character  of  her 
neir  would  take  as  a  purchaser,  and  be  entitled  to  call  for  a  con- 
veyance ;  •but  is  merely  an  equitable  limitation  of  the  old  estate. 

,(a)  See  WM  y.  Lord  Shafteabury,  6  Mad.  100. 
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This  is  placed  beyond  the  possibility  of  doubt  bj  reference  to  the 
corresponding  clause  in  the  will,  which  deals  with  the  trust  fund 
so  long  as  it  remains  personal  estate.  That  ftind  is  vested  in 
trustees  for  the  separate  use  of  Lady  Barbara  for  life,  with  a 
power  of  appointment  to  her  by  will,  and  for  want  of  such  ap- 
pointment, to  her  executors  or  administrators,  and  not  to  her 
next  of  kin.  Under  that  clause.  Lady  Barbara  became,  in  eflfect, 
absolute  owner  of  the  fiind,  and  able  to  dispose  of  it  in  her  life- 
time, so  long  as  it  continued  in  the  shape  of  personalty  ;(a)  and 
the  testator's  intention  must  have  been  the  same  with  respect  to 
the  extent  of  the  interest  which  she  was  to  take  in  the  property, 
in  the  event  of  its  being  converted  into  real  estate.  In  either 
case,  equally.  Lady  Barbara  was  the  sole  object  of  her  fiither's 
bounty ;  and  his  only  motive  for  limiting  the  lands  to  be  pur- 
chased to  trustees  for  her  separate  use,  must  have  been  to  protect 
her  against  the  marital  influence.  Her  estate,  then,  in  the  lands,  is 
an  equitable  interest :  and  the  limitation  in  favor  of  her  heirs  be- 
ing also  of  an  equitable  interest,  the  two  estates,  by  the  operation 
of  the  rule  in  JSheUey^s  case^  imite,  so  that  Lady  Barbara  has  in 
her  the  equitable  fee,  subject  to  a  power  to  be  exercised 
[*605]  by  will,  and  that  power  is  capable  of  *being  extin- 
guished by  a  release.  Her  fine,  therefore,  according  to 
the  old  law,  or  a  deed  executed  under  the  provisions  of  the  late 
act  of  Parliament,(6)  will  effectually  destroy  her  power,  and  en- 
able her  to  make  a  good  title  to  a  purchaser.  The  circumstance 
that  Lady  Barbara's  life  estate  is  an  estate  to  her  separate  use,  is 
no  impediment  to  the  application  of  the  rule  in  JShelley^s  case; 
Feame  on  Contingent  Eemainders  ;(c)  Morgan  v.  Morgan.{d) 

Mr.  Lynch,  for  the  purchasers,  the  trustees  under  the  will  of 
Sir  John  Webb : — The  question  is,  whether  Lord  Shaftesbury 
intended  the  direction  that  the  lands  to  be  purchased  with  the 
navy  5  per  cents,  should,  in  default  of  appointment  by  Lady 
Barbara's  will,  be  conveyed  to  her  heirs,  to  operate  as  words  of 
purchase ;  and,  upon  the  language  of  the  limitation  itsel:^  there 
is  considerable  room  for  contending  that  he  did.  If  freehold  es- 
tates were  purchased,  and  a  settlement  were  to  be  executed  in 
pursuance  of  this  trust,  the  conveyance  would  be  made  to  trus- 
tees for  Lady  Barbara,  upon  trust  to  pay  the  rents  and  profits  for 
her  separate  use  for  life,  and,  after  her  decease,  to  convey  the  es- 
tates to  such  persons  as  she  should  appoint  by  will,  and  in  de- 
fault of  such  appointment,  to  her  heirs  at  law ;  Roberts  v.  Dix- 
welL{e)  Under  such  a  settlement,  when  executed,  though  Lady 
Barbara  would  only  have  an  equitable  life  estate,  the  estate  taken 

[a)  KirkpeUrick  v.  Capdj  Sugd.  on  Powers,  Vol.  I,  p.  79,  6th  ed. 

[b)  3  &  4  W.  IV,  c.  74.       (d)  6  Mad.  408.  And  see  PiU  v.  Jackson,  2  Bra  0. 0. 61. 

[c)  Page  56,  8th  od.  (e)  1  Atk.  607, 
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by  lier  heirs  would  be  a  legal  estate,  and  tbe  rule  in  Shelley* a  case 

would  not  apply;  Peiine  v.  Peacoch^{a)  Parkes  v.  Wldte^il)) 

It  woul(l  seem  that  *tlie  testator,  by  giving  to  his  daugh-     [*606] 

tcr  a  power  of  disposition  by  will,  meant  to  restrict  her 

to  that  mode  of  disposition  only.     If  that  be  so,  and  if  the  words 

of  the  limitation  over  support  and  justify  such  a  construction,  no 

inference  of  a  contrary  kind  can  be  drawn  from  the  fact,  that  by 

intendment  of  law  the  interest  which  she  took  in  the  case  of  the 

personal  estate  would  amount  to  an  absolute  interest. 

July  llih. — The  Master  of  the  Rolls  :— If  the  purchase 
money  had  remained  uninvested  in  land,  tli^  effect  of 'the  limita- 
tions in  the  testator's  will  is  expressly  to  give  it,  not  to  the  next 
of  kin,  but  absolutely  to  Lady  Barbara.  It  is  reasonable  to  infer 
that  tlie  testator's  intention  was  the  s^me  whether  it  continued  in 
the  shape  of  money,  or  was  invested  in  land ;  and  the  limitation 
to  the  nght  heirs  of  Lady  Barbara,  must  therefore  be  considered, 
not  as  words  of  purchase,  but  as  words  of  limitation ;  and  Lady 
Barbara  may,  by  a  fine,  extinguish  the  power,  an  xxxdkQ  a  good 
title 

Exception  allowed. 

(a)  Oa.  Temp.  Ta]b.  4L  (ff)  11  Yea  209. 


♦Barham  v.  The  Earl  of  Thanet.  [*607] 

Rolls. — lOtb,  llth  and  26th  July. 

A  mortgage  is  made  of  the  manor  and  lands  of  S.  and  other  valuable  estates,  to  se- 
cure a  debt  of  80, 000(.,  and  interesi  The  mortgagor  dies  intestate,  leaving  the  debt 
wholly  unpaid ;  and  his  heir  being  pressed  to  pay  off  30,000^,  part  of  the  80,0002., 
procures  a  person  to  edvance  the  sum  required  for  the  purpose,  and  the  original 
mortgagee  thereupon  joins  with  the  heir  of  the  mortgagor,  in  a  deed  conveying 
the  manor  and  lands  of  S.  to  the  person  making  the  advance,  subject  to  a  proviso 
for  redemption  at  the  end  of  five  years,  being  an  equity  of  redemption  altogether 
different  from  the  prior  equity  of  redemption,  and  the  interest  reserved  being  5 
per  cent,  instead  of  4  1-2  per  cent.,  which  was  the  rate  reserved  in  the  original 
mortgage.  This  is,  in  effect,  a  new  mortgage  by  the  heir,  and  the  30,000i.  is 
thereby  constituted  his  personal  debt 

The  same  mortgagor  made  another  mortgage  of  gavelkind  lands,  which,  upon  his 
death  intestate  descended  to  his  two  brothers  as  co-parceners.  The  elder  brother, 
who  was  a  common  law  heir  of  the  mortgagor,  purchased  of  the  other  brother  his 
moiety  of  the  gavelkind  lands,  and  covenanted  with  him  to  pay  the  whole  mort- 
gage money.    He  did  hot  thereby  make  the  mortgage  money  LJs  personal  debt 

By  indenturCvS  of  lease  and  release,  bearing  date  respectively 
the  29th  and  30th  of  January,  1823,  the  manor  and  lands  of 
Silsden,  together  with  divers  other  messuages,  farms  and  heredi- 
taments in  the  county  of  York,  which  were  then  the  property  of 
Sackville,  Earl  of  Thanet,  were,  in  consideration  of  80,000Z.  ad- 
vanced and  paid  to  him  by  Lord  Petre,  conveyed  to  I*ord  Petre 
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in  fee;  subject  to  a  proviso  for  redemption  on  payment,  after  the 
expiration  of  twelve  months,  by  Sackville,  Earl  of  Thanet,  his 
heirs,  executors,  administrators  or  assigns,  to  Lord  Petre,  his 
executors,  administrators  or  assigns,  of  the  said  mortgage  debtor 
sum  of  80,000i,  with  interest  after  the  rate  of  4  1-2  per  cent  per 
annum,  payable  at  the  several  times  therein  mentioned. 

Shortly  afterwards,  upon  the  marriage  of  Lord  Petre,  one  un- 
divided nfth  part  of  the  property  comprised  in  the  mortgage,  was 
conveyed  to  the  trustees  of  his  Lordship's  marriage  settlement^ 
for  the  better  securing  the  sum  of  15,000Z.,  being  part  of  the 
mortgage  debt,  thereby  assigned  to  them. 
[*608]  •*SackvillS;  Earl  of  Thanet,  died  in  the  month  of  Jan- 
uary, 1825,  intestate  and  without  issue,  leaving  Charles, 
the  late  Earl  of  Thanet,  and  Henry,  the  present  Earl  of  Thanet, 
his  only  brothers ;  and  the  equity  of  redemption  of  his  m^nor  and 
lands  of  Silsden,  and  of  his  other  Yorkshire  estates,  descended 

rn  Charles,  Earl  of  Thanet,  who  was  his  heir  at  law,  and  who 
took  out  letters  of  administration  of  hispersongfl  estate.  The 
personal  estate  left  by  Sackville,  Earl  of  Thanet,  proved  insuffi- 
cient for  the  payment  of  his  debts. 

Some  time  afterwards,  Lord  Petre  became  desirous  that  80,000Z., 
part  of  this  mortgage  debt,  should  be  paid  oflf ;  and  as  it  was  not 
then  convenient  for  Charles,  Earl  of  Thanet,  to  pay  the  money 
himself  an  arrangement  was  entered  into  for  that  purpose,  be- 
tween the  Earl  of  Thanet,  and  William  Joseph  Denison,  Esq., 
who  undertook  to  advanced  the  required  amount.  The  terms 
of  the  arrangement  were,  that  interest  at  the  rate  of  5  per  cent 

eiT  annum,  should  be  allowed  upon  the  sum  advanced  by  Mr. 
enison;  that  a  proportionate  part  of  the  debt  of  80,000/.  should 
be  assigned  to  him  ;  that  a  conveyance,  by  way  of  mortgage,  of 
the  manor  and  lands  of  Silsden  (being  part  of  the  hereditaments 
comprised  in  the  mortgage  of  January,  1823,)  should  be  made  to 
Mr.  Denison  in  fee,  discharged  of  the  residue  of  the  original 
mortgage  debt ;  and  that  the  Earl  of  Thanet,  should  also  give 
his  bond  to  secure  the  repayment  of  the  money. 

A  bond  was  accordingly  executed  by  Charles,  Earl  of  Thanet, 
to  Mr.  Denison,  in  the  penal  sum  of  60,000/.,  to  secure  the  pay- 
ment of  the  sum  advanced  by  the  latter,  with  interest.  And  by 
indentures  of  lease  and  release,  dated  the  22d  and  23d  of  June, 
1827,  respectively,  and  in  which  the  trustees  of  Lord  Petre's  set- 
tlement joined  as  parties,  in  consideration  of  30,000/.  paid 
[*609]  *by  Mr.  Denison  to  Lord  Petre,  at  the  request  ana  by 
the  direction  of  Charles,  Earl  of  Thanet,  all  that  sum  of 
30,000/.  and  interest,  being  part  of  the  mortgage  debt  of  80,000/., 
was  assigned  by  Lord  Petre  to  Mr.  Denison,  and  the  entirety 
of  the  manor  and  lands  of  Silsden,  was  conveyed  by  Lord  Petre 
and  the  trusteea  and  Charles,  Earl  of  Thanet,  to  Mr.  Denison  in 
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fee :  sabject  to  a  proviso,  that  if  Charles,  Eaii  of  Thanet,  his 
heirs,  executors,  Ac.,  should  pay  to  Mr.  Denison,  his  executors 
&c,,  the  principal  sum  of  80,000Z.  on  the  23d  of  June,  in  the  year 
1832,  with  interest  at  the  rate  of  5  per  cent.,  by  equal  half  yearly 
payments,  on  the  23d  of  December,  and  the  23d  of  June,  in  each 
year,  (being  the  same  days  as  were  appointed  for  that  purpose, 
m  the  condition  of  the  bond,)  until  payment  of  the  priiicipal  sum, 
then,  or  at  any  other  time  thereafter,  Mr.  Denison,  his  neirs  or 
assigns,  should,  upon  the  request  of  Charles,  Earl  of  Thanet,  his 
heirs,  executors  or  administrators,  reconVey  to  Charles,  Earl  of 
Thanet^  his  heirs  or  assigns,  the  manor  and  lands  of  SUsden,  free 
and  discharged  from  the  said  sum  of  80,0O0Z.  And  ifc  was  there* 
by  further  provided  that  i^  at  any  time  whilst  the  principal  sum, 
or  any  part  thereof  continued  outstanding  upon  that  security,  the 
interest  or  any  part  thereof,  should  be  in  arrear  for  forty  days 
next  after  any  of  the  half-yearly  days  of  payment^  then,  and  im- 
mediately thereupon,  such  principal  sum  and  interest,  should  no 
longer  be  payable  at  the  severi  times  therein  before  for  that 
purpose  appointed,  but  the  same  should  forthwith  become  paya- 
ble to  and  recoverable  by  Mr.  Denison,  his  executors,  &c.,  as  a 
present  debt,  if  he  or  they  should  so  think  fit.  And  it  was  fur- 
ther provided  that  if  Charles,  Earl  of  Thanet,  liis  heirs,  executory 
&c.,  aid  and  should  for  the  whole  period  of  five  years,  during 
which  the  said  sum  of  30,000Z.  was  agreed  to  remain  out- 
standing uponthat  security,  duly  pay  to  Mr.  *Denison,  [*610] 
his  executors,  &c.,  the  interest  £rom  time  to  time  accru- 
ing due  upon  the  principal  sum,  on  the  several  days  appointed 
for  that  purpose,  or  within  forty  days  afterwards,  then  it  should 
be  lawful  for  Charles,  Earl  of  Thanet,  his  heirs,  executors,  &c.,  (if  he 
or  they  should  so  think  fit,)  to  continue  the  principal  sum  at  in- 
terest upon  the  same  security,  for  the  further  period  of  two  years, 
from  the  said  23d  day  of  June,  1832.  And  Charles,  Earl  of 
Thanet,  thereby  also  covenanted  for  himself,  his  heirs,  executors, 
&c.,  to  pay  the  principal  sum. of  30,000i.  and  interest,  at  the  times 
and  in  the  manner  before  mentioned. 

The  days  on  which  the  5  per  cent  interest  was  made  payable 
half-yearly  upon  Mr.  Denison's  mortgage,  were  different  days 
from  those  on  which  the  4  1-2  per  cent,  interest  was  stipulated 
to  be  paid,  under  the  original  mortgage  to  Lord  Petre. 

Subsequently  to  the  execution  of  these  indentures,  and  before 
the  end  of  the  year  1831,  Charles,  Earl  of  Thanet,  paid  off  the 
whole  of  the  sum  originally  due  on  the  mortgage  to  IJord  Petre, 
with  the  exception  of  the  30,000?.  advanced  by  Mr.  Denison, 
and  took  a  conveyance  to  himself  in  fee  of  all  the  property  com- 
prised in  the  mortgage  of  January,  1828,  except  that  portion  of 
it  which  consisted  of  the  manor  and  lands  of  Silsden  mortgaged 
to  Mr.  Denison. 
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Besides  his  Yorkshire  property,  Saokville,  Earl  of  Thanet,  vas 
.  possessed  of  large  estates  in  the  county  of  Kent,  some  of  which 
being  of  gavelkind  tenure,  upon  his  death  intestate  and  without 
issue,  descended  on  his  two  brothers,  Charles,  the  la^  earl^  and 
Henry,  the  present  Earl  of  Thanet,  as  co-heirs  in  gavelkind.  At 
the  time  of  the  death  of  Sackville,  Earl  of  Thanet,  the  whole 

of  his  Kentish  estates,  including  as  well  those  which 
[*611]    *were  not  of  gavelkind  tenure,  were  subject  to  several 

mortgages,  and,  among  others,  to  a  mortgage  for  a  long 
term  of  years,  which  had  been  created  by  SackvSle,  'Eaxl  of 
Thanet,  for  the  purpose  of  securing  the  repayment  of  32,900t 
and  interest  to  his  sister,  Lady  Eli25abeth  Tufkon. 

By  indenture,  bearing  date  the  28th  July,  1828,  made  aflser 
the  death  of  Sackville,  Earl  of  Thanet,  between  the  Honorable 
Henry  Tufton,  now  Earl  of  Thanet,  of  the  one  part,  and  Charles, 
then  Earl  of  Thanet,  of  the  other  part,  after  reciting  th^  several 
mortgages  to  which  the  Kentish  estates  of  Sackville,  Earl  of 
Thanet,  were  subject  at  the  time  of  his  death,  and  reciting  that 
Charles,  Earl  of  Thanet,  had  contracted  with  the  Honorable 
Henry  Tufton,  for  the  absolute  purchase  of  his  moiety  of  all  such 
parts  of  those  estates  as  had  descended  to  Charles,  Earl  of  Thanet, 
and  the  Honorable  Henry  Tufton,  as  co-parceners,  by  the  custom 
of  gavelkind,  subject  to  such  proportion  of  the  several  mortgage 
debts,  and  of  all  other  debts  owing  by  Sackville,  late  Earl  of 
Thanet,  as  the  Honorable  Henry  Tufton,  was,  or  would  other- 
wise have  been  liable  to  pay,  (which  proportion,  with  reference 
to  Lady  E.  Tufton's  mortgage,  was  estimated  at  the  sum  of 
4,112t  105.,  being  one-eighth  of  the  whole  amount  due  upon  that 
mortgage,)  the  Honorable  Henry  Tufton,  in  consideration  of  the 
sum  of  11,790Z.  35.,  and  of  an  annuity  of  1,600Z.  during  his  life, 
the  due  payment  whereof  had  been  secured  by  the  bond  of 
Charles,  Earl  of  Thanet,  and  also  in  consideration  of  the  pay- 
ment to  be  made  by  Charles,  Earl  of  Thanet,  of  such  proportion 
of  the  mortgage  debts  charged  on  the  said  estates,  as  tne  Honor- 
able Henry  Tufton  was  liable  to  pay,  conveyed  and  assured  all 
the  manors,  messuages,  lands  and  hereditaments,  situate  in  the 

county  of  Kent,  of,  or  to  which  Sackville,  late  Earl  of 
[*612]     Thanet,  was  seised  or  entitled  at  his  decease,  *sub5ect  to 

the  mortgage  debts  and  the  securities  for  the  same,  to 
Charles,  Earl  of  Thanet,  his  heirs  and  assigns  forever. 

Charles,  Earl  of  Thanet,  afterwards  paid  oflf  the  whole  of  the 
principal  and  interest  due  in  respect  of  the  several  incumbrances 
on  the  Kentish  estates,  with  the  exception  of  Lady  Elizabeth 
Tuftou's  mortgage.  He  died  in  the  month  of  April,  1832,  intes- 
tate, and  without  issue,  and  left  his  brother  Henry,  now  Earl  of 
Thanet,  (who  was  his  heir  at  law,)  and  his  sisters.  Lady  Caroline 
Barham  (since  deceased)  and  Lady  Elizabeth  Tufton,  his  next  of 
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kin.  Letters  of  administration  of  his  personal  estate  were  taken 
out  by  the  present  earL  The  only  mortgage  debts  of  Sackville, 
Earl  of  Thanet,  which  were  outstanding  at  the  death  of  Charles, 
Barl  of  Thanet,  were  the  30,000^.,  charged  on  the  manor  and  lands 
of  Siladen,  in  &vor  of  Mr.  Denison,  and  the  82,900/.  due  to  Lady 
Elizabeth  Tufton  on  the  security  of  the  Kentish  estates. 

The  bill,  whioh  was  filed  by  John  Barham  afl  a^gnee  and 
personal  representative  of  his  mother,  Lady  Caroline  Barham, 
against  Henry,  Earl  of  Thanel^  and  Lady  Elizabeth  Tufton, 
prayed  a  declaration  that  the  personal  estate  of  Charles,  Earl  of 
Thanet,  was  not  liable  for,  and  ought  not  to  be  applied  In  pay- 
ment of  the  mortgage  debt  of  80,000Z.,  due  to  Mr.  Denison,  or 
the  sum  of  4,112i.  1&.,  being  the  apportioned  part  of  the  mort- 
gage debt  due  to  Lady  Elizabeth  Tufton ;  but  that  those  two 
sums,  and  the  interest  thereon,  ought  to  remain  charged  and  be 
paid  out  of  the  estates  respectively  subject  thereto,  in  exonera- 
tion of  the  personal  estate. 

The  defendant,  Henry,  Earl  of  Thanet,  bv  his  answer,  stated 
that  the  personal  estate  of  Charles,  Earl  of  Thanet,  was 
much  more  than  suJBBcient  to  pay  his  funeral  *expenses  [*613] 
and  all  his  just  debts,  including  the  sum  of  80,000/.,  due 
to  Mr.  Denison,  and  the  sum  of  4,112Z.  10^.,  (being  the  one-eighth 
of  the  sum  due  to  Lady  E.  Tuflbon,)  which  the  d^ndant  submit- 
ted should  be  considered  and  paid  as  just  debts  of  Charles,  Earl 
of  Thanet  The  defendant  further  submitted,  that  Charles,  Earl 
of  Thanet,  by  the  several  acts  and  deeds  before  mentioned,  and 
especially  by  applying  to  and  borrowing  from  Mr.  Denison,  the 
sum  of  30,000/.,  by  making  and  executing  the  indenture  of  mort- 
gage of  the  28d  of  June,  1827,  and  by  the  bond  and  covenant 
for  payment  of  the  moneys  therein  mentioned-,  rendered  himself 
personally  liable  for  the  payment  of  that  stun ;  and  he"  fiirther 
submitted,  that  Charles,  Earl  of  Thanet,  by  the  indenture  of  the 
28th  of  July,  1828,  took  upon  himself  the  payment  of  the  Sum 
of  4,112/.  10^.,  and  made  his  personal  estate  the  primary  fund  to 
satisfy  that  debt. 

There  was  some  evidence  in  the  cause  to  show  that  Charles, 
Earl  of  Thanet,  had  had  it  in  contemplation,  shortly  before  his 
death,  to  pay  off  Mr.  Denison's  mortgage  as  soon  as  the  day  of 
redemption  stated  in  the  mortgage  deed  should  arrive ;  and  that, 
with  that  view,  he  had  been  accumulating  a  large  sum  of  monej 
at  his  bankers,  which  was  lying  in  their  hands  at  the  time  of  his 


Mr.  Rolfe  and  Mr.  John  Romilly  for  the  plaintiff: — ^The  first 
question  relates  to  the  30,000/.  due  to  Mr.  Denison,  and  which, 
as  the  plaintiff  contends,  is  primarily  a  charge  upon  the  mort- 
gaged property,  and  ought  not  to  be  satisfied  out  of  the  personal 
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estate  of  Charles,  Earl  of  Tfaanel  "She  rule  is  well  establisbed, 
that  if  a  zoaa  seised  of  land  in  fee  mortgagsB  the  land,  and  then 

dies  intestate,  so.  that  the  equity  of  redemption  descends 
[*614]     upon  *his  heir,  aiwi  the  heir  afterwards  dies  without 

having  paid  off  the  mortgage,  the  land  in  the  hands  of 
the  heir  or  devisee  of  that  heir  is  held  cum  (mere  ;  in  other  words, 
the  land  itself  and  not  the  personal  estate  of  the  heir  of  the 
mortgagor  is  the  primary  fund  for  payment  of  the  debt^  It  is 
also  well  settled,  that  even  if  thii'heir  of  the  mortgagor  joins  in  a 
transfer  of  the  security  to  a  new  mortgagee,  and  gives  to  such 
mortgi|(ee  his  own  bond  or  covenant  for  payment  of  iJie  money, 
the  security,  which  he  thereby  creates,  is  auxiliary  and  collateral 
only;  the  property  in  mortgage  still  remaimng  the  primary 
ftind ;  Bagot  v.  OughUm,{fl)  Bassei  v.  Percival.{b)  In  MaMheson 
V.  Ha^wicke^{c)  before  Lord  Kenyon  at  the  Boils,  a  promissory 
note,  given  b  ^  the  devisee  of  an  estate  for  the  amount  of  a  legacy 
charged  on  the  devised  estate,  was  held,  as  between  the  heir  and 
personal  representative  of  the  devisee,  not  to  have  altered  the 
liability,  and  the  devised  estate  was  treated  as  the  primary  fund. 
The  doctrine  of  the  court  upon  this  subject,  is  clearly  laid  down 
by  Lord  Alvanley,  in  W6oa8  v.  HvMirugfiyrd,{d\  where,  speaking 
of  a  real  estate  subject  to  a  mortgage,  his  Loroship  says,  ^^  K  a 
person  succeeding  to  an  estate  of  that  kind,  has  done  no  act  to 
adopt  the  debt  and  make  it  his  personal  debt,  his  personal  estate 
is  not  liable ;  but  if  by  his  acts  he  has  put  himsdf  so  &r  in  the 
place  of  his  ancestor  as  to  make  the  debt  his  own,  that  is  under^ 
stood  to  be  the  same  as  if  he  was  the  original  mortgagor :  but 
the  court  has  been  extremely  anxious  not  to  make  that  infers 
ence,  unless  where  it  is  perfectly  clear  and  obvious ;  therefore, 
though,  the  mortgagee  pressing  for  his  money,  the  heir  is  obliged 
to  have  a  transfer  of  the  mortgage,  and  as  every  one  knows,  no 

assignee  wiU  take  it  without  some  personal  covenant^ 
[*616]     *upon  that  transaction  he  executes  a  bond  to  the  new 

mortgagee ;  if  he  does  it  only  for  that  purpose,  not  mean- 
ing to  make  himself  more  liable,  it  nas  been  determined  not  to 
make  it  the  personal  debt  of  the  party,  whose  original  debt  it  was 
not."  This  doctrine  is  founded  on  the  reasonable  principle,  that 
as  the  personal  estate  of  the  heir  has  not  been  increased  of  bene- 
fited by  means  of  the  mortgage,  so  it  shall  incur  no  liability  in 
respect  of  it,  unless  the  heir  has,  by  some  clear  and  unequivocal 
act  of  his,  adopted  the  debt  and  made  it  his  own.  That  princi- 
ple is  strictly  applicable  here.  The  personal  estate  of  Earl 
Charles,  derived  no  advantage  from  the  arrangement  under  which 
80,000^.  of  the  original  mortgage  debt  was  transferred  to  Mr. 
Denison,  to  whom  the  bond  and  covenant  of  Earl  Charles,  given 

(a)  1  P.  Wms.  347.  (c)  2  P.  Wma  666,  not©, 

(ft)  1  Cox,  285.  \d)  3  Ves.  128. 


CASES  IN  CHANCERY.  616 

1834.--BarfaaQ  ▼.  The  Earl  of  Thanet 

at  the  time  of  the  transfer,  were  merely  an  auxiliary  security. 
The  result  might  haye  been  different,  i^  as  in  LushingUm  v.  Sew- 
€il,{a)  the  heir  had  increased  the  amount  of  the  debt  by  borrow* 
ing  a  further  sum,  and  giving  a  new  mortgage  for  the  whole ; 
for  then  his  personal  estate  would  hare  derived  a  direct  benefit 
from  the  contract,  which  would  indeed  be  an  entirely  distinct 
and  independent^transaction.  Beliance  may,  perhaps,  oe  placed 
on  the  feet,  that  the  deed  by  which  a  portion  of  the  mortgage 
debt  was  transferred  to  Mr.  Denison,  creates  a  new  equity  of  re- 
demption, and  stipulates  for  a  different  and  higher  rate  of  inter- 
•St ;  but  in  every  case  of  the  transfer  of  a  mortgage,  it  isM>vious 
that  a  new  equity  of  redemption  must  be  reservea ;  and  Shqfio  v. 
ShaJio,{b)  is  a  direct  authority  for  holding,  that,  on  the  transfer 
of  a  mortgage,  any  alteration  in  the  rate  of  the  interest,  whether 
an  increase  or  a  diminution,  is  immaterial.  The  language  of 
Lord  Thurlow's  judgment  in  that  case  is  conclusive  of  the  pres- 
ent question. 

*With  respect  to  the  sum  of  4,112Z.  10«.,  charged  [*616] 
upon  the  gavelkind  estates  sold  by  Henry,  now  Earl 
of  Thanet,  to  the  last  earl,  it  is  impossible  to  distinguish  the 
case  from  Tweddell  v.  Tv)eddeU^{c)  and  Woods  v.  Ehintingford,(d) 
The  transaction  was  a  mere  sale  of  his  interest  in  those  estates, 
subject  to  the  charge;  and  the  purchaser  did  no  more  than  in- 
demnify the  vendor  against  being  called  upon  to  pay  the  debt 
Lady  Elizabeth  Tufton,  the  mortgagee,  was  no  ])arty  to  the  con- 
tract ;  and  her  position  could  not  oe  aflfected  by  it,  either  for  the 
better  or  the  worse.  There  is  no.  covenant  on  the  part  of  Earl 
Charles  to  pay  the  proportion  of  the  debt  charged  on  Henry's 
share  of  the  aescended  estates ;  and,  in  point  of  feet,  as  Henry 
was  not  liable  personally  to  pay  any  part  of  it,  the  recital  of  the 
payment,  to  be  made  by  Earl  Charles,  of  such  propojtion  of  the 
mortgage  debts  as  Henry  was  liable  to  pay,  as  part  of  the  con- 
sideration, was  founded  on  a  total  misapprehension ;  and  seems 
to  have  been  made  merely  for  the  purpose  of  enabling  the  parties 
to  make  a  proper  apportionment  of  the  stamp  duty. 

Mr.  Bickersteth  and  Mr.  Richards^  for  the  defendant,  Lady  E, 
Tuftorf,  wly)  had  the  same  interest  with  the  plaintiff. 

Mr.  Pemberion  and  Mr.  Stuart^  for  the  defendant,  the  Earl  of 
Thanet : — This  is  purely  a  question  of  intention.  Every  case 
must  depend  upon  its  own  specialties ;  and  the  authorities  are 
only  applicable  to  the  extent  of  determining  what  particular  cir- 
cumstances shall  be  held  sufficient  to  warrant  the  infer- 
ence of  intention.    Li  order,  therefore,  *to  arrive  at  a    [*617] 

Sim.  436.  (c)  2  Bro.  0.  0.  101. 


(o)  1  Sim.  436.  (c)  2  Bro.  0.  0. 

(6)  1  Cox,  20T  \d)  3  Vea.  128. 
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just  conclusion,  it  is  necessary  to  attend  minutely  to  all  tlie 
facts  of  each  ease,  to  the  peculiar*frame  and  language  of  the 
subsequent  contract,  and  to  the  situation  in  which  the  new  con- 
tracting party  places  himself,  so  as  to  be  able  to  collect  from  the 
whole  or  his  dealings,  whether  his  intention  was,  that  his  personal 
or  his  real  estate  should  be  primarily  charged ;  Dontsthorpe  y, 
Porter^ip)  The  Earl  of  Oxford  v;  Jjody  Rodney,i^ 

With  respect  to  the  first  point ;  the  question  is  not,  whether 
there  has  been  any  addition  to  the  mortgage  money,  but  whether 
the  transfer  in  substance  amounts  to  a  new  contract — ^new  in  ita 
terms,  9d  differing  essentially  in  its  character  from  the  formers 
In  The  Earl  of  Roxford  v.  Lady  Bodney  there  was  no  increase  to 
the  debt,  and  no  new  mortgage  taken  for  a  larger  sum  ;  and  yet 
Sir  W.  Grant — ^from  the  facts  that  the  mortgagee  was  a  party  to 
the  sale  of  the  house,  that  the  purchaser  entered  into  a  personal 
engagement  with  him,  and  that  a  new  and  special  equity  of  re- 
demption was  reserved — considered  himself  entitled  to  infer  that* 
the  purchaser  meant  to  make  the  mortgage  his  own  personal 
debt,  and  therefore  to  hold  that  the  personal  estate  was  primarily 
liable  to  pay  it.  Here  the  circumstances  are  much  stronger  than 
they  were  in  The  Earl  of  Roxford  v.  Lady  Rodney  ;  for  here  Earl 
Charles,  in  order  to  raise  the  sum  without  which  Lord  Petre 
would  have  foreclosed  his  mortgage  or  compelled  a  sale  of  the 
estate,  entered  into  a  treaty  with  a  new  mortgagee,  gave  his  own 
personal  security  for  the  debt,  and  consented  to  pay  a  higher  rate 
of  interest ;  the  propei-fry  subject  to  the  new  mortgage  was  con- 
fined to  a  part  only  of  that  which  was  comprised  in  the  original 
mortgage ;  the  days  on  which  the  interest  "^as  made 
[*618]  payable  were  different  *from  those  specified  in  the  origi- 
nal mortgage;  and  what  is  still  more  important,  the 
mortgagor  deprived  himself  of  the  power  of  redeeming  the  prop- 
erty for  a  period  of  five  years.  With  what  justice  or  propriety 
can  it  then  be  said  that  .this  was  not  a  new  and  independent  con- 
tract ?  By  the  effect  of  the  transaction,  the  possession  and  lia- 
bility of  Earl  Charles,  were  entirely  altered ;  and  the  debt,  which 
had  previously  been  a  mere  charge  upon  the  lands  which  he  in- 
herited from  his  brother,  was  made  his  own  personal  obligation, 
to  the  exoneration  of  the  descended  estate.  That  syph  was  the 
desire  and  understanding  of  Earl  Charles,  is  manifest  from  every 

Sart  of  his  proceedings.  In  the  course  of  a  few  years  after  the 
eath  of  Earl  Sackville,  he  cleared  off  the  whofe  of  the  incum- 
brances affecting  the  Yorkshire  estates,  with  the  exception  of 
Mr.  Denison's  mortgage ;  and  the  evidence  shows  that  ne  fully 
intended  to  discharge  that  incumbrance  likewise,  at  the  earliest 
possible  moment  which  the  terms  of  the  contract  permitted ;  and 

(a)  Amb.  600:  2  Eden,  162.  (b)  14  Vea.  41*1. 
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that  lie  was  only  prevented  from  fiilfilling  that  i^ntion  by  his 
sadden  and  premature  death*  a  very  few  months  before  the  stipu- 
lated period  for  redemption  had  arrived.  It  may  be  conceaed 
that  his  personal  estate  derived  no  benefit  from  the  transaction 
with  Mr.  I)enison ;  but  that  circumstance  is  quite  immaterial,  be- 
cause the  nature  of  the  transaction  itself  in(£cates  a  clear  inten- 
tion, on  the  part  of  Earl  Charles^  to  adopt  the  debt  as  his  own 
personal  obligation.  There  can  be  no  equitjr  in  favor  of  one  fund 
against  another,  where  the  same  individual  is  the  owner  of  botl^ 
In  Lushington  v.  Seiuell,  it  is  true,  an  addition  was  made  to  the 
amount  of  the  sum  for  which  the  fresh  mortgage  was  givft :  but 
that  was  an  accidental  and  unimportant  circumstance,  and  formed 
no  part  of  the  grounds  on  which  the  case  was  argued  or  deter- 
mined; the  principle  of  the  decision  being,  that  the 
transaction  was  essentially  a  new  *and  independent  con-  [*619] 
tract.  The  cases  of  MaUlieson  v.  Hardwicke  and  Bassett 
V.  Percivcd  have  no  application.  Bassett  v.  Perdval  was  a  merf 
case  of  suretyship ;  there  was  no  borrowinff  or  lending  of  money  7 
but  the  estate  being  subject  to  a  charge,  the  heir  gave  his  bond 
as  a  collateral  security  to  the  creditor.  Tweddell  v.  Twedddl  and 
Shajko  V.  Shaflo  are  not  to  be  reconciled  with  the  decision  of 
Lord  Hardwicke  in  Parsons  v.  Freeman^{a)  or  with  the  language 
of  Lord  Northington  in  Donistkorpe  v.  Porter.  Tweddell  v.  Tw&Jlr 
dell  was  doubted,  if  not  disapproved,  by  Lord  Alvanley,  in  Btitier 
V.  Butler,{b)  and  by  Lord  Roslyn  in  Waring  v.  Wara,{c)  as  well 
as  by  Sir  W.  Grant  in  The  Earl  of  Oxford  v.  Lady  Eodney;  and 
Shajio  V.  Shaflo,  which  is  an  extremely  doubtftQ  case,  does  not 
seem  to  have  been  ever  made  the  subject  of  judicial  comment  or 
consideration.  Even  there,  however,  the  circumstances  were  in- 
finitely less  strong  for  exonerating  the  real  estate  than  they  are 
in  the  present  case. 

With  respect  to  the  second  point,  it  appears  from  the  terms  of 
the  deed  of  July,  1828,  that  it  was  part  of  the  contract  between 
Earl  Charles  and  his  brother,  the  present  earl,  that  the  whole  of 
the  debts  of  Earl  Sackville  should  be  paid  by  Earl  Charles ;  and 
the  undertaking  the  burden  of  those  debts,  so  far  as  they  consti- 
tuted a  charge  on  the  estates  descended  upon  Henry,  formed  part 
of  the  price  paid  to  the  latter  as  the  consideration  upon  which 
the  contract  was  made.  This,  therefore,  was  not  a  mere  purchase 
of  the  equity  of  redemption,  (which  would  not  make  tne  mort- 
gage primarily  d^  charge  on  the  personal  estate,)  but  an  agree- 
ment, on  the  part  of  Earl  Charles,  that  the  amount  of 
*the  mortgage  money  should  be  considered  as  his  own  [*620] 
personal  debt. 

(a)  Amb.  1X5 ;  3  Atk.  741.  («)  1  Ym.  332. 

(W  6  "Ves.  634, 
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Mr.  J.  BoTfifilly  in  reply : — ^It  cannot  be  contended  that  this  is 
purely  a  question  of  intention.  The  real  principle  ia  this  that,  as 
the  personal  estate  of  the  intestate  has  never  had  the  benefit  oi 
the  money  raised  on  the  real  estate,  so  it  shall  not  bear  the'  ex- 
pense of  repaying  it,  unless  facts  occur  from  which  an  irresistible 
mference  arises,  that  the  intention  of  the  intestate  was,  that  his 
personal  estate  should  be  primarily  charged,  and  the  real  estate 
exonerated.  The  fiicts  from  which  the  court  will  infer  this  in- 
tention are  different  in  the  two  classes  of  cases  wherein  this  ques* 
tion  may  arise ;  and  it  is  important  to  attend  to  this  distinction, 
as  witBbut  it  the  cases  on  the  subject  cannot  be  reconciled,  ana 
with  it,  they  are  all  consistent.  An  instance  of  both  kinds  occurs 
in  the  ease  before  the  court.  The  first  ^ass  is  where  a  person 
dies  intestate,  leaving  real  estate  subject  to  a  mortgage,  and  ihe 
heir  of  that  intestate  himself  dies  intestate ;  and  the  question  then 
arises,  as  between  the  heir  and  the  next  of  kin  of  the  second  in- 
testate, whether  the  personal  estate  of  the  second  intestate  or  th« 
Tnortgaged'^tate  is  to  bear  the  expense  of  paying  off  the  mort- 
gage d^t  The  second  class  is,  where  a  person  buys  an  estate 
subject  to  a  mortgage  not  created  by  himself,  and  then  dies  in- 
testate ;  and  the  same  question  then  arises  between  his  hei^  and 
his  next  of  kin.  To  raise  the  first  class  of  questions,  two  tnte» 
tacies  must  occur ;  to  raise  the  second,  but  one.  In  the  formen 
where  the  heir  of  the  first  intestate  has  raised  money  to  pay  on 
the  mortgage,  the  court  considers  that  neither  personal  covenants 
nor  an  alteration  of  interest,  nor  any  similar  circumstance,  justi- 
fies the  inference  that  he  intended  his  personal  estate  to 
[*621]  *bear  the  debt ;  but  draws  such  an  inference  under  these 
circumstances  only,  namely,  that,  if  the  heir  of  the  first 
intestate  has  increased  the  amount  of  the  mortgage  debt,  and  en- 
tered into  a  personal  covenant  to  pay  the  whole,  men,  as  his  per- 
sonal estate  nas  clearly  had  the  benefit  of  part,  equity  will  not 
distinguish  which  part,  but  will  infer  that  ne  intends!  his  per- 
sonal estate  to  be  primarily  Kable  for  the  whole  debt ;  and,  ao- 
oordingly,  upcm  his  death,  hold  that  tis  heir  is  entitled  to  have 
the  personal  estate  of  the  second  intestate  applied  in  liquidation 
of  the  mortgage.  This  principle  is  contradicted  by  no  case,  and 
is  specially  laid  down  in  Woods  v.  Huntingjbrd  and  TweddeU  v. 
TwedML  The  case  of  the  JSarl  of  Oxford  v.  Lady  Rodney  is  no 
authority  to  the  contrary,  but  is  an  instance  of  the  second  class 
of  cases ;  and  there,  also,  an  arrear  of  interest  was  added  to  the 
amount  of  the  mortgage  debt.  Donisthorpe  v.  Porter  is  too 
loosely  reported  to  be  any  authority  either  way.  Apply  this 
principle  to  the  first  point  in  this  cause,  with  respect  to  Mr.  Den- 
ison's  debt,  and  it  is  clear  that  the  personal  estate  of  Charles,  the 
second  intestate,  is  not  liable ;  for  he  had  no  benefit  firom  the 
sum  raised,  but  borrowed  it  merely  to  pay  off  part  of  the  former 
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debt,  and  was  compelled  to  take  it,  if  at  all,  on  such  terms  aa  the 
mortgagee  would  grant  Irf  the  second  class  of  cases,  the  court 
will  draw  the  inference,  that  the  personal  estate  was  intended 
primarily  to  bear  the  burden,  from  much  slighter  circumstances ; 
and  for  an  obvious  reason.  The  intestate  has  purchased  an  es- 
tate subject  to  a  mortgage ;  if  he  had  purchased  it  freed  from  the 
mortgage,  he  would  have  paid  the  amount  of  the  mortgage  money 
in  addition  to  the  purchase  money.  To  that  extent,  therefore, 
his  personal  estate  may  be  said  to  have  had  the  benefit  of  the 
mortgage  money,  and,  conseouently,  in  this  class  of 
cases,  the  court  will,  from  slignt  circumstances,  as  *an  [*622] 
alteration  in  the  rate  of  interest,  or  in  the  terms  of  the 
mortgage,  draw  the  inference,  that  the  intestate  intended  his  pe> 
sonal  estate  to  bear  ttiie  burden  of  the  debt.  But  in  the  second 
case,  as  it  occurs  in  this  cause,  with  respect  to  the  4,112/.  10^. 
chained  on  the  gavelkind  lands  by  Charles,  Earl  of  Thanet,  it  is 
elear  that  his  personal  estate  is  not  primarily  liable ;  for  it  is  no# 
pretended  that  he  did  anything  which  amounted  to  any  of  such 
drcumstances ;  he  entered  into  no  covenant  of  any  description, 
and  never  jJtered  tlie  nature  or  amount  of  the  deot  in  any  re- 
spect. 

His  Honor  said  he  should  take  time  to  read  and  consider  the 
cases  which  had  been  referred  to. 

t/uZy  26<fc. — The  Master  op  the  JEIolls  : — ^If  an  estate  descend 
to  the  heir,  subject  to  a  mortgage,  and  he  becomes  a  party  to  an 
assignment  of  the  mortgage,  and,  by  bond  or  covenant,  contract 
with  the  assignee  to  pay  the  amount  due,  he  does  not  thereby 
make  it  his  personal  debt,  as  between  his  heir  and  executor.  Ab 
between  those  parties,  the  mortgaged  estate  remains  the  primary 
fimd  for  the  payment  of  the  mortgage  debt ;  and  the  tx)nd  or 
covenant  of  the  heir  of  the  mortgagor  is  considered  merely  as  an 
auxiliary  security  to  the  assignee. 

The  question  in  this  case  is,  whether  the  indentures  of  the  22d 
and  28d  days  of  June,  1827,  with  a  bond  and  covenant  from 
Charles,  Earl  of  Thanet,  as  an  auxiliary  security,  are  to  be  re- 
garded, to  the  extent  of  the  80,000t  advanced  by  Mr.  Denison, 
as  an  assignment  to  that  gentleman,  of  the  mortgage  ori- 
ginally given  to  Lord  *Petre.  Lord  Petre's  mortgage  [*628] 
comprised  the  manor  and  lands  of  Silsden  and  other* 
property  in  Yorkshire  of  considerable  value.  Mr.  Denison  pru- 
dently refused  to  advance  the  30,000^.  upon  the  security  of  lands 
charged  with  a  prior  incumbrance ;  and  by  the  indentures.  Lord 
Petre  and  llie  trustees  of  his  marriage  settlement,  at  the  request 
and  by  the  direction  of  Charles,  Earl  of  Thanet,  joined  with  him 
in  the  conveyance  of  the  noanor  and  lands  of  Silsden  to  Mr.  Den« 
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ison,  in  consideratioii  of  the  sum  of  80,0002.  then,  bj  the  direo- 
tion  of  Chaxles,  Earl  of  Thanet,  paid  by  Mr.  Denison  to  Lord 
Petre ;  and  there  is  a  proviso  for  redemption  from  Mr.  Denison 
by  Charles,  Earl  of  Thanet,  of  the  manor  and  lands  of  SiLscien, 
on  payment  of  the  smn  of  30,000Z.,  on  the  23d  day  of  June,  1832, 
witn  interest  at  5  per  cent.  The  equity  of  leaemption  in  the 
original  mortgage  to  Lord  Petre  was  on  payment  at  the  end  of  a 
year ;  and  the  interest  reserved  on  that  mortgage  was  4  1-2  per 
cent. 

It  appears  to  me,  therefore,  that,  in  substance,  this  transaction 
was  not  an  assignment,  to  the  extent  of  80,000l,  of  an  original 
mortgage,  with  an  auxiliary  security ;  but  a  release,  by  Ix)rd 
Petre  and  his  trustees,  of  the  manoi:  and  lands  of  Silsden  from 
the  original  mortgage,  and  a  new  mortgage  of  the  manor  and 
lands,  by  Charles,  Earl  of  Thanet,  to  Mr.  Denison,  as  a  security 
for  80,000?.,  at  a  new  rate  of  interest,  and  with  a  new  equity  of 
redemption ;  and  that  the  80,000i.  was  thereby  constituted  the 
personal  debt  of  Charles,  Earl  of  Thanet,  as  between  his  heir 
and  executor ;  and  that  his  personal  assets  must  be  first  applied 
in  payment  of  the  mortgage  debt. 

With  respect  to  the  purchase  made  by  Charles,  Earl  of 
[*624]  Thanet,  from  the  present  earl,  of  his  interest  in  the  *gav- 
eUdnd  lands,  I  concur  entirely  in  the  opinions  expressed 
by  Lord  Alvanley  and  Sir  William  Grant,,  that  the  purchaser  of 
an  estate,  subject  to  a  mortgage,  who  has  no  contract  or  commu- 
nication with  the  mortgagee,  and  who  merely  covenants  with  the 
vendor  to  pay  the  mortgage  debt,  does  not  thereby  make  the 
mortgage  money  his  personal  debt;  and  that  his  covenant  is  to 
be  considered  smiply  as  an  indemnity  to  the  vendor,  who  has 
permitted  the  amount  of  the  mortgage  money  to  be  deducted 
&om  the  price. 

The  proportion  of  Lady  Elizabeth  Tufton's  mortgage  debt, 
which  is  to  be  attributed  to  the  gavelkind  lands,  was,  therefore, 
not  the  personal  debt  of  Charles,  Earl  of  Thanet ;  and,  as  between 
his  heir  and  executor,  the  gavelkind  lands  remain  primarily  lia- 
ble to  the  payment  of  that  proportion. 


Johnson  v.  Kjennett. 

1835 :  23d  and  24th  Januaiy  aod  22d  April. 

Where  an  estate  is  charged  generally  with  the  payment  of  debts  and  legades^  and 
the  debts  have  been  paid,  but  not  the  legacies,  the  purchaser  will  not  be  bound 
to  see  to  the  application  of  the  purchase  money,  unless  it  be  proved  that  he  knew 
of  the  payment  of  the  debts;  and  the  taking  of  a  general  bond  of  indemnity,  or  of 
a  bond  of  indemnity  against  the  legacies  only,  will  not  raise  the  inference  that  be 
knew  ofsucb  payment 
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William  Kennett,  by  hia  will,  dated  the  10th  of  December, 
1808,  gave  an  annuity  of  50^.  to  Ids  wife,  and  a  legacy  of  1,000/. 
to  be  paid  to  each  of  his  three  daughters,  at  the  age  of  twenty- 
one  years,  or  marriage:  and  subject  thereto,  and  to  the  payment 
of  his  deb^  he  gave  all  his  real  and  personal  estate  to  his  sou, 
Thomas  Kennett,  his  heirs,  executors,  administrators  and  assigns; 
and  he  appcHsAed  his  said  son  executor  of  his  will. 

*The  testator  died  in  May,  1809,  leaving  Thomas    [*625] 
Keimett,  his  only  son  and  heir  at  law,  his  widow,  and 
three  daughters  surviving  him.    Thomas  Kennett  proved  the 
will,  |)aid  the  testator's  debts  out  of  the  personal  estate,  and  en- 
tered into  possession  of  the  real  estate  of  the  testator. 

In  the  year  1810,  Thomas  Kennett  and  his  wife,  by  deeds  of 
lease  and  release,  and  by  fine,  conveyed  the  real  estates  to  uses 
to  bar  dower ;  and  he  afterwards  sold  those  estates  in  lots  to  dif- 
f^ent  purchasers,  without  having  made  any  provision  for  the 

Sayment  of  the  annuity  to  the  widow,  or  of  the  legacies  to  the 
aughters  of  the  testator.  To  some  of  the  purcha^  deeds  the 
widow  waa  a  party,  and  released  her  annuity.  Bonds  of  indem- 
nit7  were  given  by  Thomas  Kennett  to  all  the  j)urchasers :  some 
of  the  bonds  were  conditioned  for  indemnifying  the  obligees 
against  the  legacies  specially,  and  others  were  general  bonds  of 
indemnity. 

In  the  year  1823,  Thomas  Kennett  assigned  all  lus  real  and 
personal  estate  to  a  trustee  for  his  creditors. 

The  bill  wa^  filed  by  the  testator's  daughters  against  Thomas 
Kennett,  the  trustee  for  the  creditors,  the  purchasers  of  the  es- 
tates, and  the  widow ;  and  it  prayed  that  the  will  might  be  estab- 
lished, and  that  the  purchasers  might  be  decreed  to  contribute,  in 
proportion  to  the  amount  of  their  respective  purchases,  towards 
the  payment  of  the  legacies,  and  the  providing  of  a  fund  for  the 
payment  of  the  annuity ;  or  that  the  real  estates  might  be  sold 
for  those  purposes. 

The  bUl  alleged,  that  Thomas  Kennett  paid  the  testator's  debts 
out  of  the  personal  estate ;  but  it  contained  no  charge 
that  the  purchasers  knew  that  the  debts  had  *been  paid.  [*626] 
The  purchasers,  by  their  answer,  said  they  could  not  set  * 
forth  whether  Thomas  Kennett  had  or  had  not  paid  the  testator's 
debts  out  of  the  personal  estate ;  and  they  admitted  that,  at  the 
time  of  their  respective  purchases,  they  had  by  the  will,  but  not 
otherwise,  notice,  and  that  they  believed  that  the  annuity  and 
legacies  were  well  charged  on  the  real  estate,  and  that  the  same 
had  not  been,  in  any  way,  secured  to  be  paid  by  Thomas  Ken- 
nett ;  and  they  submitted  that  they  were  not  bound  to  see  to  the 
application  of  their  respective  purchase  moneys. 

The  case  was  heard  before  the  Vice-Chancellor,  who  wan  of 
opinion  that  the  form  of  the  conveyances,  and  the  bonds  of  in- 

VoL.  m.  27 


e26  CASES  IN  CHAJTCERY. 

1836.— ^ohmoa  ▼.  Konnefet 

demoit^  taken  by  the  purdiaaers  showed  that  thej  were  dealing 
with  Kennett,  the  devisee,  as  owner  of  the  estates  subject  to  tiie 
legacies ;  and  that  the  purchaser  were  therefore  bomid  to  see  the 
application  of  their  respective  purchase  moneys.  The  case  is 
fully  reported  by  Mr.  Simons,  in  the  6th  volume  of  his  Beparts, 
p.  384. 

The  defendants,  the  purchasers,  presented  a  petition  of  xe- 
hearing.  i 

Mr.  Preston  and  Mr.  Wray  for  the  appellants: — ^The  general 
rule  is  well  settled,  that  where  there  is  a  devise  or  trust  for  pay- 
ment of  debts  generally,  or  for  payment  of  debts  and  legacies 
generally,  the  purchaser  is  not  bound  to  see  to  the  application  of 
tne  purchase  money :  WiUiamsan  v.  Ouriis,{a)  Borers  v.  SkiUi* 
cqme^{b)  DoUon  v.  Hewen^{c)  EUioi  v.  Merrirnainij{d)  Jenr 
[*627]  kins  v.  *Hiles.{e)  General  rules  cease  to  be  applicaUe  in 
cases  of  fraud,  and  therefore  an  exception  anses  where 
there  is  collusion  between  the  purchaser  and  the  executor  or  tms* 
tee,  or  where  the  purchaser  lends  himself  directly  or  indirectly  to 
the  commission  of  a  fraud ;  HiU  v.  Simpson^ig)  Wilson  v.  Moarej(k) 
There  are  no  circumstances  in  the  present  case  to  deprive  uie 
purchasers  of  the  benefit  of  the  general  rule.  It  is  not  pretended 
that  there  was  any  fraud  or  collusion  between  the  executor  and 
the  purchasers ;  but  it  is  said  that  Kennett  and  his  wife  levied  a 
fine  and  conveyed  the  estate  to  uses  to  bar  dower;  that  Keimett, 
therefore,  assumed  the  character  of  owner ;  that  the  purchasers 
dealt  with  Kennett,  not  in  his  character  of  executor,  but  as  owner 
of  the  estates,  subject  to  the  paymeut  of  the  legacies;  and  that, 
having  full  notice  that  the  estates  were  chaiged  with  legacies 
which  remained  unpaid,  they  took  bonds  of  indemnity  agarost 
the  legacies.  The  decree  directs  an  inquiry  as  1k)  the  debts,  and 
therefore  admits  that  debts  may  be  still  subsisting.  The  fine  wad 
levied,  and  the  estate  dischai'ged  of  the  wife's  dower  for  the  pur- 

?)se  of  carrying  the  estates  with  greater  facility  into  the  market 
he  purchasers  had  a  right  to  take  an  indemnity  either  general 
or  special ;  and  no  fraud  can  be  fairly  imputed  to  them,  or  is  in- 
deed attempted  to  be  charged  against  them,  by  the  firame  of  the 
bill  for  having  taken  that  precaution.  The  inference  attempted 
to  be  drawn  from  the  purchasers  having  taken  bonds  of  inaem- 
nity  against  the  legacies  is,  that  they  knew  that  the  debts  were 
paid ;  but  there  is  no  charge  to  that  efEect  in  the  bill.  It  is 
alleged  in  the  bill  that  Kennett  possessed  himself  of  the  per- 
son^ estate  of  the  testator,  and  thereout  paid  the  testator's  fb* 

(a)  3  Bra  G.  0.  96.  (a)  6  Vea.  664^  xl 

(b)  AmbL  188.  (g)  7  Vea.  162. 

(c)  6  Mad.  9.  (A)  1  Mjlne  A  Keen,  126,  837. 

(d)  Bam.  78. 
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neral  and  testamentazy  expenses  and  debts ;  *and  the  [*628] 
purchasers,  in  their  answer,  say  that  they  cannot  set 
forth  whether  Kennett  had  or  had  not  paid  the  testator's  debts. 
It  is  stated,  in  the  notice  of  this  case  given  in  the  last  edition  of 
Sir  Edward  Sugden's  Treatise  on  Vendors  and  Purohaser8,(a) 
that  the  answer  did  not  deny  that  the  debts  had  been  paid.  That 
statement  is  tme  as  &r  as  it  goes,  bnt  it  does  not  entirely  repre- 
sent the  effect  of  the  answer.  The  answer  neither  denies  nor  ad- 
mits that  the  debts  had  been  paid,  but  it  amounts  to  a  clear  denial 
of  all  knowledge  as  to  the  payment  of  the  debts.  [The  Lord 
Chancellqb.  Whether  the  debts  were  paid  or  not  is  imma- 
terial lor  the  purpose  of  affecting  the  purchasers,  ifihej  did  not 
know  it;  audit  is  not  charged  in  the  bill  diat  they  knew  it] 
The  case  chiefly  relied  upon  in  the  court  below  was  Watkins  r, 
Cheek^{b)  but  that  was  a  case  <^  fraud,  and  has,  therefore,  no  ap- 
plication to  the  present  case.  If  the  rules  affecting  the  liability 
of  purchasers  are  carried  further  than  they  have  been,  the  most 
mischievous  consequences  are  likely  to  ensue.  In  BaHfour  y. 
WeOard^if^  Sir  William  Grant  observes  that  the  doctrine  upon 
this  subject  has  been  car^ed  &rther  than  any  sound  equitable 
principle  will  warrant. 

Mr.  WiUoock  for  a  defendant  in  the  same  interest  as  the  ap- 
pellants. 

Mr.  Wigmm  and  Mr.  Boupell  contra : — ^It  is  only  where  the 
charges  upon  real  estate  are  of  an  indefinite  nature,  that  the  purcha- 
ser is  not  oound  to  see  to  the  application  of  the  purchase  money ;  if 
the  cnarges  are  specified,  if  they  are  ascertained  or  ascertainable,  the 
purchaser  buys  at  his  peril.  Where  a  testator,  as  in  the 
present  case,  charges  nis  debts  and  legacies  upon  *his  [^629] 
real  estate,  and  his  aebts  are  paid  aliunde^  and  the  circum- 
stances of  the  transaction  show  that  the  purchaser  knew  of  such 
payment,  the  case  is  reduced  to  one  in  which  the  l^^ies  alone 
are  charged  upon  the  real  estate,  and  the  purchaser  is  bound  to 
see  to  the  payment  of  the  legacies.  The  mdefinite  character  of 
the  charge  is  taken  away  by  the  nature  of  the  transaction,  and 
the  defimte  chi^ ge  remains.  The  purchasers  dealt  with  Kennett, 
not  as  executor  or  trustee,  but  as  owner ;  it  is  charged  in  the 
bill,  and  admitted  by  the  answer,  that  the  treaty  for  the  purchase 
took  place  upon  the  representation  that  Kennett  was  the  absolute 
owner,  subject  to  the  payment  of  the  legacies ;  and  the  form  of 
the  conveyances  is  consistent  with  that  representation.  The  an- 
swer admits  that  the  personal  estate  was  more  than  sufficient  for 
the  pajrment  of  the  debts ;  and  some  of  the  bonds  of  indemnity 

(a)  Vol  H,  p.  39,  9th  edit.  (c)  16  Yw.  166. 

(p)  2  Sim.  ft  Stu.  199. 
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weie  taken  by  the  purchasers  for  the  expressed  pnrpofie  of  pro* 
tecting  themselves  against  the  remaining  charge.  With  respect 
to  the  direction  in  the  decree  for  an  inqtiiry  sub  to  tbe  debts,  thai 
is  a  mere  form ;  it  being  the  invariable  rule  of  the  court,  wfaeie 
an  account  is  directed,  to  include  such  an  inquiry. 

This  case  is  not  distinguishable  from  WaikiTia  r.  Ckeek^{a) 
where  it  was  held,  that  if  a  purchaser  deals  with  a  vendor,  who 
is  devisee  and  executor  under  a  will  charging  the  real  estate  with 
Ihe  payment  of  debts  and  legacies,  and  the  intrinsic  circiunstances 
of  the  transaction  show  that  the  vendor  does  not  intaid  to  apply 
the  purchase  money  in  satisfaction  of  the  chaiige,  the  purchaser 
is  liable.    The  very  &ct  of  taking  bonds  of  indemnity  against 

the  legacies  shows  that  the  purchasers  were  dealing 
[*680]    with  the  vendor,  not  in  his  character  of  *executor,  but 

as  a  person  who  treated  the  property  as  his  own,  and 
who  intended^  or  might  be  expected,  to  api^y  the  purchase 
money  to  his  own  benefit  The  purchasers  w<Mild  have  required 
no  protection,  if  there  had  been  subsisting  debts,  and  the  nature 
of  the  indemnity,  which  they  did  require  and  obtain,  fiimisheB 
of  itself  irresistible  evidence  to  show  tnat  they  knew  <rf  the  pay- 
ment of  the  debts,  and  that  they  might  themselves  become  hanb 
for  the  remaining  charge  of  the  legacies. 

Mr.  Preston  in  reply. 

April  22d, — TheIjORD  Chancellob  :(&) — In  this  case  Wil- 
liam Kennett,  by  his  will,  gave  an  annuity  of  501.  a  year  to  his 
wife,  and  a  legacy  of  1,0002.  to  each  of  his  three  daugnters ;  ^d, 
after  making  other  dispositions  in  his  wiQ^  he  charged  his  debts 
and  legacies  generally  upon  his  real  estate.  He  died  id  the  year 
1809.  It  appears  that  his  debts  were  paid  out  of  his  perscaial 
estate.  In  the  year  1810  the  real  estate  was  sold  in  dififerent 
lots ;  and  the  question  is,  whether  the  real  estate  in  the  hands  of 
the  purchasers  is  liable  to  payment  of  the  annuity  to  the  widow, 
and  of  the  legacies  given  to  the  daughters. 

The  general  rule,  as  to  which  there  is  no  dispute,  is  this : — 
Where  legacies  alone  are  charged,  the  purchasers  of  the  real  es- 
tate are  bound  to  see  to  the  application  of  the  purchase  money. 
Where  debts  are  charged  generally,  or  where  debts  and  lega- 
cies are  charged  generally,  the  purchasers  of  the  real  estate 
are  not  bound  to  see  to  the  application  of  the  pur- 
[*631]  chase  money.  The  real  estate  *beiQg,  in  this  case, 
charged  generally  with  the  payment  of  debts  and  lega- 
cies, would  not,  therefore,  prima  fade^  in  the  hands  of  a  pur- 
chaser, be  liable  to  the  payment  of  the  legacies ;  but  it  is  said 
that  the  debts  having  been  paid,  and  paid  out  of  the  personal  es- 

(a)  2  Sim.  &  Stu.  199.  (&)  Lord  Lyndhunt. 
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tate,  and  nothing  remaining  but  the  legacies,  the  case  falls  within 
the  general  rule  applicable  to  eases  where  legacies  alone  are 
charged  upon  the  real  estate. 

I  nnd  no  authority  for  such  a  proposition.  The  rule  applies 
to  the  state  of  things  at  the  death  of  the  testator;  and  if  the 
debts  are  afterwards  paid,  and  the  legacies  alone  are  left  as  a 
charge,  tha*  circumstance  does  not  vary  the  general  rule. 

In  this  case  it  does  not  appear  when  the  debts  were  paid-  I 
do  not  find  it  charged  in  tie  bill,  that  the  debts  were  paid  pre- 
viously to  the  sale  of  the  real  estate.  There  is  no  charge  in  the 
bDl  that  the  purchasers  knew  that  the  debts  had  been  paid ;  no 
Allegation  that  can  raise  the  question  whether  they  had  or  had 
not  notice  of'sueh  payment.  On  the  face  of  the  l»ll,  the  case  is 
the  mere  general  case  of  real  estate  charged  with  the  payment  of 
debts  and  legacies.  It  is  said,  that  from  the  nature  of  the  trans- 
action, the  purchasers  must  have  been  aware  that  the  debts  were 
paid,  because  bonds  of  indemnity  were  taken  by  them  against 
the  legacies  only,  no  mention  being  made  of  deBts.  But  this  is 
not  correct  as  a  general  statement ;  for  I  have  looked  at  the 
bonds,  which  were  handed  up  to  me,  and  it  appears  that  some  of 
them  mention  the  l^acies  omy,  but  some  are  mere  general  bonds 
of  indemmiy.  I  lay  no  stress,  however,  on  that  circumstance ; 
for  it  does  not  appear  to  me,  that  if  all  the  bonds  of  in* 
demnity  had  been  taken  against  the  legacies  *only,  that  f*632] 
would  at  all  vary  the  case.  It  would  have  been  quite 
idle  to  mention  the  debts  in  the  bonds,  because,  if  there  were  any 
debts,  it  was  clear  that  the  parties  were  indemnified- 

I  am  of  opinion,  therefiM-e,  that  the  judgment  of  the  Vice- 
chancellor  must  be  reversed. 


Pakhott  V,  Palmer. 

1834:  Bih,  7«h  and  U&  Novemben 

Where  the  lord  of  a  manor,  who  daims  against  the  tenants  the  right  of  property  m 
the  mines  within  the  manor,  has  stood  by  for  a  long  period  and  allowed  the  ten- 
ants, without  objection,  to  work  the  mines,  and  to  .expend  large  sums  of  monej 
upon  their  mining  operations,  the  oourt  will  not  assist  him  by  making  a  decree 
for  an  ii^junction  or  account  against  the  tenants,  bat  will  leave  him  to  his  legal 
remedy.  » 

Distinction  between  the  cases  in  whidi  the  right  to  an  account  is  incident  to  the  in* 
junction,  and  those  in  which  it  is  independent  of  that  relief 

PeooUarity  of  the  ease  of  mines  in  this  respect 

The  right  to  an  account^  even  in  the  case  of  minea,  may  be  lost  by  laches. 

The  bill  in  this  case  was  filed  by  the  lord  of  a  manor  against 
certain  of  the  tenants  of  lands  witmn  the  manor,  and  also  against 
the  lessees  under  those  tenants.  It  prayed  an  account  of  the 
quantitj  of  coal,  ironstone,  And  other  minerals  worked  and  raised 
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hj  the  defendants,  the  tenants,  or  by  other  pcTsons  by  their  per- 
mission, out  of  the  lands  or  mines  lying  within  the  manor,  and 
of  the  profits  derived  therefrom ;  that  the  defendants  might  be 
decreed  to  pay  the  full  value  thereof  to  the  plaintiff-y  am  that 
thev  might  oe  restrained  by  injunction  from  working  such  mines, 
•  and  digging  or  removing  such  minerals  in  future. 

The  decree  of  the  Master  of  the  Bolls,  made  at  the 
[*633]  hearing  of  the  cause,  directed  that  the  bill  should  *be 
retained  for  a  year ;  that  the  plaintiff  should  be  at  liberty 
to  bring  an  action  of  trover  against  the  tenants,  for  the  purpose 
of  trying  the  right ;  and  that  the  defendants  in  that  action  should 
adnut,  upon  the  trial,  that  they  had,  within  a  year,  raised  or 
procured  coal,  ironstone,  or  other  minerals  out  of  the  lands  in 
question. 

The  defendants,  the  tenants^  appealed  against  the  whole  of  his 
Honor's  decree ;  but  the  other  diefendante,  the  lessees,  did  not 
appeal. 

Sir  W.  Home^  Mr.  Knight  and  Mr.  Whitmarah  in  support  of 
the  decree. 

Sir  K  SudgeUj  Mr.  Jacob  and  Mr.  Richards  fox  the  appeal. 

The  Solicitor- Oeneral  (Mr.  Rolfe)  and  Mr.  Preston  appeared  for 
the  lessees. 

The  points  upon  which  the  appellants  relied,  were  principally 
four :  nrst,  that  the  lands  in  question  were  not  copyhold„  but 
.customary  freehold,  and  that  tne  law  which  gave  the  lord  the 
right  to  the  soil,  and  to  whatever  lay  below  the  surface  of  the 
ground,  in  copyholds,  did  not  extend  to  customary  freeholds ; 
secondly,  that  by  the  special  custom  of  this  particular  manor,  or 
by  long  and  uninterrupted  usage,  the  tenants  weie  entitled  to 
dig  for  and  take  the  minerals ;  thirdly,  that  the  plaintiffs  remedy 
was  exclusively  at  law ;  and  fourthly,  that  at  all  events  the 
plaintiff,  by  standing  by  for  a  long  period,  and  permitting  the 
defendants  to  expend  large  sums  or  money  in  the  erection  of 
buildings  and  machinery  for  working  the  mmes,  and  by  his  sub- 
sequent laehBs  m  applying  to  the  court,  had  precluded 
[*634]     himself  from  *obtaming  an  injunction,  and  that  his  title 

to  an  account  depended  on  his  title  to  the  injunction. 
,    Upon  the  point  of  law  raised  by  the  first  proposition,  the  fol- 
lowing authorities  were  cited ;  Bishop  of  Winehester  v.  Khighi,{a) 
Doe  V.  Danvers,{b)  Bourne  v.  Tcn/lor,{c)  Ourtis  v.  Danielf^d)  TFAite- 
church  V.  JH6Iwormy,{e) 

ia)  1  p.  Wma  406.  (d)  10  East,  273. 

fr)*?  East,  299.  («)  4  M.  &  SeL  84^ 

^  10  East,  188. 
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With  respect  to  the  second  propositiQn,  a  voluminous  body  of 
evidence  was  adduced  on  both  sides,  the  result  of  which  is  stated 
and  summed  up  in  the  judgment  As  to  the  evidence  required 
to  establish  a  custom  in  a  manor,  Doe  v.  Mason^(a)  Boe  v.  Jef- 
feryj{b)  and  Doe  v.  Dauncey^{c)  were  referred  to. 

Upon  the  questions  as  to  the  law  and  practice  of  the  court, 
involved  in  the  third  and  fourth  points,  reference  was  made  to 
the  following  cases ;  Sayer  v.  Pierce^{d\  Jesus  CoUege  v.  Bloomey{e) 
Jefferys  v.  omith,(g)  Orey  v.  Duke  of  Norihumberland^Qi)  Jones 
V.  Jones^if)  Crow  v.  Tyrrell^{k)  Bishop  of  St,  Asaph  v.  Williams^ih 
Dench  v.  BampionXm)  Bickards  v.  N(^k^{7i)  Norway  v.  R)we^{o) 
Cholmondehy  v.  Ulin(on,{p)  CuOtheri  v.  Oreasy^ig)  East  India 
Company  v.  Vmoent^if)  Hanning  v.  Ferrers.{s) 

^November  11th. — ^The  Lord  Chancellob: — ^The  [*686] 
questions  in  this  case  were  raised  bv  the  plaintiff,  who 
as  lord  of  the  manor  of  Oldbury  W alloxall,  otherwise  Langley 
Walloxall,  in  the  county  of  Warwick,  filed  hij  bill  in  the  vear 
1824,  against  the  defendants,  some  of  whom  are  tenants  of  the 
manor,  and  others,  lessees  under  those  tenants,  of  the  coal  and 
ironstone  mines  appertaining  to  the  customary  tenements.  The 
lord,  denying  that  there  was  any  custom  which  entitled  the  ten- 
ants to  the  minerals,  prayed  an  injunction  and  account 

In  the  court  below,  both  classes  of  defendants  appeared  and 
contested  the  point,  but  the  tenants  onlv  have  appealed ;  and  it 
is  admitted  that  they  have  themselves  aone  no  act  with  respect 
to  the  minerals  beyond  leasing  them  to,  and  receiving  rent  from 
those  other  defendants  who  have  not  appealed. 

The  defence  set  up  by  the  answers  was,  that  the  tenants  hold 
according  to  the  custom  of  the  manor,  and  not  at  the  wiU  of  the 
lord;  and  that  they  have  by  the  custom  a  right  to  di^  and  take 
the  minerals ;  that  this  right  has  always  been  exercised  by  them, 
and  those  whose  estates  in  the  customary  tenements  they  now 
have ;  and  that,  until  the  bill  was  filed,  they  were  never  forbid- 
den or  in  any  way  interrupted  in  their  operations,  although  these 
were  sufiiciently  public  and  notorious ;  and  they  claimed  not  only 
to  be  exempt  firom  the  injunction,  but  also  that  no  account  should 
be  decreed,  or,  if  any,  that  it  should  not  go  back  beyond  the  filing 
of  the  bill,  or  at  all  events  not  beyond  the  period  of  six  years,  to 

(a)  3  Seijt  Wilfl.  63.  (I)  Jac.  349. 

(h)  2  M.  &  SeL  92.  (m)  4  Vee.  700. 

(c)  7  Taunt.  674.  (n)  3  Mer.  673. 

id)  1  Ves.  aexL  232.  lo)  19  Ve&  144. 

le)  3  Atk.  262.  (p)  1  Turn.  &  Ruaa.  107 ;  4  Bligh,  I. 

(a)  1  Jac.  &  W.  298.  (?)  1  Bligh,  126,  note. 

(h)  17  Vea  281.  (r)  2  A^  83. 

(i)  3  Mer.  161.  («)  1  Eq.  Ca.  Ab.  357. 

(k)  3  Mad.  179. 
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which  the  Statute  of  limitations  wotdd  confine  all  sach  claims 

at  law. 
[*636]  *Issue  being  joined,  witnesses  were  examined,  and 
other  evidence  given ;  and,  the  cause  having  come  on 
for  hearing  at  the  Bolls,  in  the  month  of  November,  1832,  his 
Honor  was  pleased,  by  his  decree,  to  order  that  the  bill  be  re- 
tained for  twelve  months,  with  liberty  for  the  plaintiff  to  bring 
an  action  of  trover  against  the  defendants,  the  tenants  of  the  ma- 
nor, who  were  ordered  to  admit  the  taking,  within  a  year  past^ 
of  coal  and  ironstone  from  under  their  copyhold  tenements. 

From  this  decree,  the  other  parts  of  which  were  merely  formal 
and  consequential,  the  present  appeal  is  brought;  and  several 
important  questipns,  as  well  of  fact  as  of  law,  having  been  raised 
before  me,  I  shall  proceed  first  of  all  to  state  my  opinion  upon 
the  former,  because  the  conclusipn  at  which  I  have  arrived,  re- 
specting the  facts,  precludes  the  necessity  of  deciding  some  of 
the  points  of  law  made,  and  enables  me  to  dispose  of  me  others. 
*  I  entirely  agree  with  his  Honor  that,  generally  speaking,  a 
custom  should  not  be  tried  here,  but  should  go  before  a  jury. 
The  defence,  however,  resting  in  this  case  upon  long  use,  which 
was  uninterrupted,  assumes  another  shape,  and  goes  to  the  equity 
of  granting  either  of  the  things  prayed  by  the  bill,  namely,  ac- 
count and  injunction,  after  one  party  has  stood  by  for  so  long  a 
period,  and  suffered  the  other  to  expend  monej^  and  bestow 
labor  upon  the  disputed  operations.  In  this  view  it  becomes  aV 
solutely  necessary  to  examine  the  conduct  of  the  parties,  with  a 
wholly  different  object  from  that  of  proving  or  disproving  the 
custom  which  the  defendants  set  up,  and  which  the  plaintiff  by 
anticipation  traverses ;  although  much  of  the  evidence  may  be  of 
a  kind  which  makes  it  common  to  both  questions,  and  subservi- 
ent to  the  purposes  of  each.  It  thus  happens  that  I  shall 
[*637]  ^inquire  concerning  the  acts  of  the  customary  tenants, 
without  at  all  disposing  of,  or  indeed  touching,  the  issue 
with  respect  to  the  disputed  custom. 

A  considerable  portion  of  evidence  has  been  given  by  the  de- 
fendants, as  to  the  digging  of  clay  and  cutting  of  trees,  which  I 
do  not  think  at  all  decisive  of  any  question  touching  the  mines 
of  coal  and  iron ;  though  certainly  it  is  not  imimportant  even 
with  reference  to  that  question,  because  it  shows  a  constant  prac- 
tice of  dealing  with  timber  and  subsoil,  things  generally  in  the 
lord.  For  thirty  or  fortv  years  past,  and  accormng  to  one  wit- 
ness, for  fifty  or  sixty,  clay  is  shown  to  have  been  dug  by  vari- 
ous tenants  of  the  manor,  for  the  purpose  of  openly  making 
bricks  at  kilns  within  the  manor,  but  which  were  sold  out  of  the 
manor.  Timber  trees,  in  considerable  number  and  of  soma 
value,  were  cut; — ^in  one  place  120,  the  finest  in  the  county; 
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fOid  these  were  sawed  into  planks  for  the  use  of  the  collieries  that 
were  worked  by  the  tenants. 

The  coal  workings  however  form  a  fer  rfore  important  con- 
sideration. It  is  satisfactorily  proved  that  Messrs.  Parker  &  Co., 
worked  coal  and  iron  mines  for  thirty  years,  and  Messrs.  Wright 
and  Danks,  for  forty  years,  in  the  OldDury  field ;  and  that  their 
operations  were  carried  on  openly,  five  or  six  boats  in  a  day 
being  loaded  on  the  canal  with  the  coal  got  These  workings 
are  proved,  I  think,  by  six  witnesses  of  varioi^  descriptions  and 
ages,  including  one  who,  previously  to  the  y^ar  1820,  had  been 
steward  of  the  manor.  Their  testimony  shows  that  the  mining 
operations  were  carried  on  in  the  fece  of  day,  only  300  yards 
m>m  the  house  where  the  manor  courts  were  holden,  and  close 
bv  a  turnpike  road ;  that  two  persons  called  benchers,  and  em- 
ployed to  value  for  the  lord,  lived  on  the  spot,  the  one 
*for  ten,  the  other  for  twenty  years ;  and  that  the  lord's  [*838] 
bailiff  lived  there  for  ten  years.  The  steward  himself 
states  that  the  lord  and  lady  of  the  manor  knew  of  the  tenants 
taking  the  minerals,  and  yet  never  gave  any  directions  to  ob- 
struct, or  even  to  prohibit  or  warn  them  against  doing  so.  He 
also  says  that  he  knows  that  the  customary  tenements  were  sold 
so  nAich  the  dearer  on  account  of  the  mines  supposed  to  be  un- 
der them  and  accessible  to  the  tenants,  and  that  the  minerals 
were  worked  openly,  and  for  sale,  by  those  to  whom  the  tenants 
demised  them. 

ScMne  evidence  is  also  produced  from  the  records  of  the  manor 
court.  A  tenant,  in  the  year  1809,  devised  his  tenement  to 
trustees  in  trust,  to  sell  the  coal  and  ironstone  under  it,  which 
they  did  for  the  sum  of  600t,  so  late,  however,  as  the  year  1820, 
The  purchaser  was  not  admitted  as  tenant  in  respect  of  those 
minerals ;  but  it  is  certain  that  the  steward  was  cognisant  of  the 
will  and  the  sale,  by  the  enrolment  of  the  former.  This  transac- 
tion, which,  had  it  happened  earlier  would  have  been  very  im- 
portant, took  place  only  four  years  before  the  suit  commenced. 
Its  materialitv  is  lessened  by  this  circumstance ;  nevertheless  it 
throws  no  light  burden  of  explanation  upon  the  plaintiff,  who 
lay  by  for  four  years  after  so  important  an  assertion  of  adverse 
right 

But  another  fiwt  exists  in  the  cause,  and  of  a  much  earlier  date. 
One  tenement  is  conveyed  by  surrender,  atid  the  surrenderee  is 
admitted  on  the  Court  Kolls,  on  the  25th  of  October,  1803,  wijh 
an  express  reservation,  on  the  part  of  the  tenant,  of  "  the  mine 
or  mines  of  coal  or  ironstone  that  may  be  under  the  same." 
Several  other  surrenders  of  the  same  tenements,  in  like  manner 
and  with  the  like  reservation,  appear  entered  on  the 
Court  Rolls,  from  that  time  down  to  the  5th  of  *April,  [*689] 
1814.    The  steward,  then  by  the  most  authentic  evi- 
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dence,  that  of  the  Court  BoUs,  and,  therefore,  the  lord  also  whom 
he  represents,  is  thus  fixed  with  knowledge  of  the  fect^  that  one 
tenant  of  his  manof  had  been  asserting  his  right  to  the  minendsi 
and  dealing  with  them  as  his  property  for  above  twenty  years, 
and  another  for  above  four  years,  prior  to  any  steps  being  taken 
against  any  of  the  tenants,  and  without  any  assertion,  on  the 
lord's  partj  of  a  right,  or  any  preferring  of  a  claim  at  all  incon- 
sistent with  the  pretensions  of  the  copyholders.  It  is  lastly  in 
evidence,  that  \q|mrds  of  85,000Z.  have  been  expended  in  the 
working  and  maSnnery  of  these  mines,  in  the  long  period  of 
considerably  more  than  thirty  years,  during  which  the  defend- 
ants or  their  lessees  worked  these  mines ;  and  that  the  lord  and 
his  agents  saw  them  work  the  mines  without  oflfering  any  oppo- 
sition, giving  any  warning,  or  pretending  any  title  to  dispute 
rights  so  asserted  and  so  acted  upon  for  a  course  of  so  many 
years  and  in  the  &ce  of  day. 

The  first  conclusion  which  I  build  upon  these  facts,  admits 
of  no  doubt  at  all.  This  is  a  case  which  will  not  allow  the  men- 
tion of  injunction.  Not  that  by  the  nature  of  the  question  tliat 
relief  is  excluded :  for  the  case  of  Dench  v.  BampUrn^  before  Lord 
Loughborough,(a)  is  clearlv  not  law;  and  independently  of  jits 
having  been  overruled  a  few  years  afterwards,  in  the  case  of 
RUhurds  v.  NcMe^(p)  the  principle  on  which  Lord  Loughborough 
proceeded  has  never  been  considered  a  sound  one,  namely,  that 
the  only  remedy  of  the  lord  for  waste  done  by  the  tenant  in 
cutting  timber  without  license  or  custom,  is  at  law,  for  the  for- 
feiture, a  doctrine  laid  down  by  his  Lordship  in  a  case  of  timber, 
but  which  he  clearly  applied  to  mining  and  all  other 
[*640]  waste  *as  well.  I  am  clearly  of  opinion,  therefore,  that 
there  is  nothing  in  the  nature  of  the  case  to  exclude  the 
relief  by  way  of  injunction,  for  which  this  bill  prays. 

But  I  am  equally. clear  that  the  party  complaining  has,  in  this 
particular  instance,  by  his  own  conduct,  disentitled  himself  to 
that  relief.  If  there  be  anything  well  established  in  this  court, 
it  is  that  a  man  who  lies  by,  while  he  sees  another  person  exp^id 
his  capital  and  bestow  his  labor  upon  any  work,  without  giving 
to  that  person  notice,  or  attempting  to  interrupt  him — one  who 
thus  acquiesces  in  proceedings  inconsistent  with  his  own  claims 
— ^when  he  comes  to  enforce  those  claims  in  this  court,  shall  in 
vain  ask  for  its  interposition  by  an  injunction,  of  which  the  effect 
would  be  to  render  all  the  expenses  useless,  which  he  voluntarily 
suffered  to  be  incurred.  Here  more  years  have  been  allowed  to 
elapse  than  the  number  of  weeks  which  would  have  closed  the 
doors  against  the  plaintiff  coming  to  seek  an  injunction. 

In  the  next  place,  I  think  I  have  disposed  by  the  preceding 

(a)4ye&'700.  (»)  3  Mer.  673. 
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remaTks  of  an  argument,  mucli  relied  upon  by  the  defendants,  that 
there  can  be  no  accoun^ow,  because  there  can  be  no  injunction. 
Whether  the  former  oS?  these  species  of  relief  can  be  granted, 
•where  the  latter  is  nofC"  competent,  is  a  question  which  £a  been 
oftentimes  agitated,  and  has,  perhaps,  never  received  a  clear  and 
a  general  decision ;  that  is  to  say,  a  distinct  judgment  on  the 
general  proposition,  with  its  limitations.  But  it  may  be  laid 
down  geneimlly,  that  unless  in  the  case  of  mines,  the  role  is — 
no  injunction,  no  account.  In  Jesus  College  v.  Bloo7ne^{a)  where 
an  account  was  prayed  of  timber  cut  by  a  tenant  before 
the  ^assignment  of  his  lease,  and  the  term  being  gone,  [*641] 
no  injunction  could  be  had,  the  court  held  that  no  account 
lay,  and  so  it  was  decided,  though  the  court  said  obiter  that  mines 
formed  an  excepted  case,  being  in  the  nature  of  a  trade  or  busi- 
ness. In  Whitfield  v.  BewiL^{b)  where  an  account  of  timber  cut, 
and  an  injunction  against  opening  mines,  were  prayed,  the  court 
appears  to  bave  given  the  account  only  as  incident  to  a  discov- 
erv.  Indeed  in  Sayer  v.  Pierce{c)  which  was  a  case  of  mines,  but 
wnere  no  possession  had  been  shown  by  the  plaintiff.  Lord  Hard- 
wicke  would  only  entertain  the  suit  in  respect  of  the  confiision 
of  boundaries,  and  he  retained  the  cause  for  a  year  with  liberty 
to  bring  ejectment.  In  Garth  v.  ChtUm,(d)  Lord  Hardwicke  takes 
a  somewhat  different  view  of  his  own  judgment  in  Jesiis  CoUege 
V.  Bloome  from  that  which  the  report  of  Sie  case  gives :  but  he 
does  not  overthrow  its  doctrine ;  for  he  takes  the  broad  distinc- 
tion, that  in  the  one  case  there  was  a  legal  remedy,  and  in  the 
other,  no  remedy  at  all.  But  it  is  certain  that  if  Lee  v.  Alston  be 
law,  the  distinction  formerly  taken,  particularly  in  Jesus  College 
V.  Bloome,  is  shaken,  if  not  overthrown,  and  a  principle  estab- 
lished, that  wherever  timber  is  cut  on  the  estate  by  one  not  hav- 
ing right,  account  will  lie,  because,  to  use  Lord  Thurlow's  ex- 
pression, the  wrongdoer  may  be  treated  as  a  bailiff.  And  yet, 
ix>rd  Thurlow  assumes  throughout  that  there  is  all  the  while  a 
remedy  at  law.  It  must,  however,  greatly  detract  from  the 
weight  of  a  doctrine  so  decidedly  opposed  to  the  distinct  and 
sensible  opinion  of  Lord  Hardwicke  in  Jesus  CoUege  v.  BlooTne, 
that  neither  in  the  two  reports  of  Lord  Thurlow's  judgment,  when 
the  cause  was  last  before  the  court,(e)  nor  in  the  year  ^ 
*1779,(gr)  when  it  was  formerly  heard,  is  there  the  least  ^642] 
mention  made  of  that  celebrated  case,  nor  indeed  of 
Sayer  v.  Pierce, 
From  the  whole  it  may  be  collected  that  although,  as  to  tim- 

[a)  3  Aik.  262.  (c)  1  Ye&  sea  282. 

(b)  2  P.  Wma.  240. 

(d)  I  Ve&  sen.  624;  and  more  fully  in  1  Dick.  183. 
(tf)  3  Bro.  C.  C.  38;  andl  Ves.  jun.  78. 
(^)  1  Bro.  C.  0.  194. 
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ber,  there  exists  considerable  discrepancy,  yet  tbe  sound  rule  is 
to  make  account  the  incident  and  not  tfte^  principal,  where  there 
is  a  remedy  at  law  ;(a)  but  that  mines  itfe  to  be  otherwise  con- 
sidered, and  that,  as  to  them,  the  party  may  have  an  account 
even  in  cases  whtare  no  injunction  would  lie. 

I  must  now  proceed  to  observe,  however,  that,  even  if  it  had 
been  otherwise,  even  if  the  rule  had  been  that  there  could  be  no 
account  of  mines  in  a  case  where  no  injunction  lay,  the  rule 
would  have  bad  no  application  to  the  present  case.  That  rule 
is,  not  that  in  any  particular  instance  where,  from  accidental  cir- 
cumstances, the  party  fails  in  obtaining  an  injunction,  he  cannot 
have  account ;  it  only  .is  that  where, "from  the  nature  of  the  ques- 
tion, injunction  is  not  competent  and  could  not  be  prayed,  as 
where  the  waste  has  been  committed  by  a  former  tenant,  and  his 
lease  is  out,  or  his  term  assigned,  and  consequently  there  is  noth- 
ing to  restrain,  no  accoimt  will  lie. 

There  is  no  such  incompetence,  however,  in  the  case  at  bar. 
The  present  defendants  being  still  in  possession  of  their  copyholds, 
>3^y  go  on  working,  or  may  open  new  mines,  and,  consequently, 
in  the  nature  of  the  case,  injunction  is  possible.  It  is,  inde^, 
prayed  for.  This  distinction  is  plainly  taken  by  Lord  Hard- 
wicke  in  Smith  v.  ChoJce^ip)  where  he  savs,  "  and  though 
[*648]  *tha  plaintiffi  have  not  actually  moved  for  an  injunc- 
tion, they  might  reserve  their  relief  till  the  hearing  of 
the  cause,  if  they  thought  proper ;  and  I  am  of  opinion  it  is  in- 
cident to  their  estate,  and  they  are  entitled  to  an  account  for 
such  waste."  So  the  learned  counsel  in  Richards  v.  Nobk,{c) 
whose  admission  was  relied  upon  in  the  argument  here,  concede 
only  that,  without  the  prayer  for  an  injunction,  the  plaintiff  could 
have  no  account.  In  the  present  case  there  is  the  prayer;  and 
the  relief  of  injunction,  as  I  have  already  shown,  is  not  excluded 
by  anything  in  the  nature  of  the  case.  It  is  only  that  the  laches 
of  the  plaintiff  happens  to  have  made  it  hopeless  for  him  to  move, 
and  he  has  as  yet  not  moved,  for  that  relief,  and  in  aU  likelihood 
never  will. 

It  is  then  to  be  considered  whether  or  not  the  same  IcuJies  does 
not  disentitle  him  to  an  account ;  and  I  am^  of  opinion  that  it 
does.  ^  Shall  a  party  stand  by  and  see  others  laying  out  their 
money  for  thirty  or  forty  years  upon  works,  without  giving  them 
any  warning  at  all — see  ail  this  and  say  nothing — ^look  on  and 
^*  make  no  sign,"  while  perhaps  the  trade  is  a  doubtful  or  losing 
concern ;  and  then,  when  the  speculation  has  proved  successful, 
come  for  an  account,  that  is,  a  share  of  the  profits  ?  By  no 
means.  Had  no  ore  been  got,  had  the  coals  found  no  vent,  had 
the  smelting-house  which  the  plaintiff  suffered  to  be  erected, 

(a)  See  Baily  v.  Jbylor^  1  Buss.  A  Mjlne,  73. 

lb)  3  Alt  378.  (c)  3  Mer.  673. 
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blazed  in  vain^  and  the  macliineiy  which  he  let  his  tenants  erect 
with  the  finest  timber  trees  in  the  county,  crowing  on  the  copy- 
hold tenements,  failed  to  drain  the  field  of  coal,  and  to  raise  a 
saleable  commodity,  he  never  would  have  asked  for  an  account 
— he  never  would  have  asked  that  the  loss  upon  the 
concern  might  b^  shared  between  him  and  the  ♦undet-  [*644] 
takers.  And  shall  he  now  be  suffered  to  come  into  this 
court,  and  going  back  long  before  his  suit  gave  the  first  intima- 
tion of  his  claim,  the  first  warning  of  the  tenant's  danger,  invoke 
the  aid  of  the  court  in  order  to  have  the  profits  reftmded  ?  He 
shall  not.  The  remedy  in  courts  of  law  is  open  to  him,  and 
there,  as  the  mere  ri^ht  alone  'comes  in  question,  subject  to  the 
statutory  period  of  limitation,  he  may  obtain  satisfaction  from 
whatever  wrongdoer  has  assailed  his  rights. 

I  reserve  for  a  subsequent  head  of  argument  the  decisive  au- 
thorities, all  pointing  the  same  way,  of  the  cases,  both  at  law  and 
in  equity,  upon  lapse  of  time. 

The  next  inference  which  I  deduce  from  the  fects,  and  firom 
the  law  of  the  case,  is,  that  no  account  can  be  had  prior  to  the 
filing  of  the  bill  at  the  earliest.  To  determine,  however,  whether 
the  bill  shall  be  entertained  at  all,  and  an  account  given  even  to 
that  extent,  we  must  look  at  the  facts.  If  given  against  any  one, 
it  should  rather  be  against  the  defendants  who  do  not  appeal, 
and  against  whom  the  decree  makes  no  order,  than  against  the 
appellants,  who  are  shown  not  to  have  taken  any  of  Sie  ore  or 
coals.  The  law  is  clearly  open  to  the  plaintiff  against  them ; 
and  the  decree  only  enables  him  to  proceed  against  the  appellants 
at  law,  by  ordering  them  to  admit  a  taking  which  is  directly 
contrary  to  the  fact. 

I  do  not  see  what,  occasion  there  was  to  come  into  equity  in 
this  case, — ^none  certainly  as  against  the  defendants  who  do  not 
appeal,  and  who  are  the  parties  that  have  actually  worked  the 
mines ;  for  against  them  trover  lay,  without  the  aid  of  thLs  court. 
As  for  the  others,  it  is  to  be  observed,  that  if  no  action  will  lie 
at  law  for  money  had  and  received  by  them  to  the 
plaintiff  *s  use,  *in  respect  of  the  rent  wnich  they  have  [*645] 
receive^  from  their  lessees  of  the  minerals,  there  cannot 
•  be  a  stronger  reason  for  holding  that,  in  the  nature  of  the  c^,  a 
bill  here  does  not  lie  for  the  same  receipt ;  and  we  are  never  to 
forget  what  applies  to  the  case  of  both  classes  of  defendants,  that 
in  Sayer  v.  Pierce  Lord  Hardwicke  clearly  held  that  he  cpuld 
not  interfere,  even  in  the  case  of  mines,  where  no  possession  by 
the  lord  had  been  shown. 

The  cases  at  law,  especially  Oartis  v.  Daniel^{a)  mainly  favor 
this  doctrine.    It  was  there  held  that  trover  would  not  lie  for 

(a)  10  Eaat,  273. 
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ores  dug  by.  the  customary  tenants  under  their  tenements,  after 
twenty  years'  possession,  by  acts  of  ownership  on  their  part,  and 
none  such  within  that  time  on  the  part  of  the  lord.  But,  indeed, 
the  doctrines  laid  down  both  by  the  M^ter  of  the  EoUs,  and  by 
Lords  Eldon  and  Recjesdale  in  the  Court  of  Appeal,  in  Cholmon' 
dehy  v.  Clinton,{a)  and  on  which  the  decision  of  that  celebrated 
case  turned,  go  the  full  length  of  the  same  condusidn  in  respect 
of  title  to  equitable  relief;  and  the  case  of  Outhbert  v.  Creasy, {b) 
of  which  a  very  fiill  and  apparently  accurate  report,  though  with 
a  judicious  abridgment  of  the  argxmient,  is  to  be  found  in  the 
fourth  volume  of  Mr.  Bligh's  reports,  is  direcfly  in  point,  having 
also  been  decided  by  Lord  Eldon,  after  very  great  consideration, 
and  professedly  upon  the  authority  of  Cholmondeley  v.  Clinton. 
That  was  the  case  of  a  bill  of  discovery,  in  aid  of  an  action  of, 
intrusion  brought  by  a  remainder-man,  after  the  tenant  for  life 
had  been  dead  thirty-nine  years,  and  the  plaintiff  had  been  of 
age  twenty-seven  years :  the  oill  was  against  churchwardens  and 
overseers,  who  had  taken  possession  and  had  enjoyed  a 
[*646]  continuing,  though,  as  *was  alleged,  an  intrusive  pos- 
session ;  and  there  a  lapse  of  more  than  twenty  years 
was  held  fetal  to  the  demand  made  of  the  equitable  relief.  The 
same  circumstances,  therefore,  existed  there,  as  here,  of  continued 
acts — acts  within  twenty,  or  within  six  years,  and  no  serious 
doubt  prevented  the  application  of  the  principle. 

I  am  of  opinion,  therefore,  that  as  against  the  defendants,  the 
appellants,  the  biU  should  have  been  dismissed  with  costs.  But 
I  am  inclined  to  think  that  regard  being  had  to  the  time  which 
has  elapsed  since  the  filing  of  the  bill,  fought,  in  dismissing  it, 
to  place  myself  in  his  Honor's  shoes,  and  do  as  he  ought  per- 
haps, to  have  done,  as  to  the  other  defendants  who  have  not  ap- 
pealed. I  mean  that  on  this  I  shall  take  further  time  to  consider 
whether  the  suit  should  be  dismissed,  but  with  leave  to  bring 
trover;  and  that  the  defendants  should  be  restrained  from  set- 
ting up  the  Statute  of  Limitations,  as  to  anything  done  since  the 
filing  of  the  bill. 

Lx  thus  disposing  of  the  cause  I  feel  very  easy  as  to  the  ques- 
tion, whether  anything  is  excluded  which  could  have  advantaged 
the4ftlaintiffj  had  the  decree  stood,  and  the  action  of  trover  been 
tried.  Ev^n  with  the  somewhat  extraordinary  admissions  im- 
posed upon  the  appealing  defendants,  I  feel  that  no  jury  would 
ever  have  found  for  him,  in  the  face  of  such  evidence  of  ladies,  in- 
deed of  acquiescence,  as  this  case  abounds  with ;  and  I  am  per- 
suaded, that  the  end  now  made  of  the  case,  (for  I  hardljr  expect 
any  action  to  be  tried  against  the  other  defendants,)  will  only 

(a)  4  Bligh,  1.  (b)  4  Bligh,  126,  note. 
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jjrevent  a  delay  of  final  settlement  and  peace  between  the  par- 
ties, and  preclude  a  very  fruitless  renewal  of  litigation  in  both 
courts. 


*ThE  ATTORNEY-GEirERAL  V.  THE  MaTOR,  AlDERMEN      [*647] 

AND  Burgesses  of  the  Borough  of  Newbury. 

1834 :  6ih  and  27Ui  ICaroh. 

Principles  upon  which  the  aooonnt  is  to  be  taken  against  oorpoiations^  who  are  tras* 
tees  of  charitteSj  and  have  misapplied  the  fUnds. 

This  was  an  information  praying  that  an  account  might  be 
teken  of  the  rents  and  profits  ctf  the  estates  devised  to  the  de- 
fendants, the  corporation  of  Newbury,  by  the  will  of  one  John 
Kendrick,  upon  certain  charitable  trusts;  and  that  a  scheme 
might  be  settled  for  the  future  administration  of  the  charity. 

The  Vice-Chancellor's  decree  having,  among  other  things,  di- 
rected the  Maater  to  take  an  account  of  the  rents  and  profits 
which  had  come  to  the  hands  of  the  defendants  since  the  24th  of 
June,  1825,  the  informant  appealed  against  that  part  of  the  de- 
cree. 

In  assuming  the  24th  of  June,  1825,  as  the  point  fi-om  which 
the  account  should  commence,  his  Honor  had  followed  the  ana- 
logy furnished  by  a  decree  made  hj  the  Lord  Chancellor,  upon 
another  charity  information,  in  which  the  same  corporation  were 
the  defendants,  and  which  was  filed  for  the  purpose  of  having 
the  accounts  taken  of  certain  estates,  belonging  to  a  charity  known 
by  the  name  of  Cowslade's  charity.  The  decree  of  Sir  John 
lieach  in  that  suit,  which  had  not  given  the  account  beyond  the 
time  of  filing  the  information,  was  so  far  varied  by  the  Lord 
Chancellor  on  appeal,  that  the  Master  was  directed  to  carry  back 
the  accoimt  to  the  24th  of  June,  1825,  that  being  the  date  of  the 
last  appointment  of  trustees,  nominated  by  the  corporation  to  ad- 
minister the  charitv. 

*The  petition  of  appeal  submitted,  that  as  there  had  [*648] 
not  been  (as  in  the  case  of  Cowslade  s  charity)  any  dis- 
tinct appointment  of  trustees  for  the  mana^ment  of  Kendrick's 
charity,  which  had  continued,  from  its  earliest  institution,  to  be 
a  trust  vested  in  the  corporation  at  large,  who  had  mixed  the 
funds  belonging  to  that  charity  with  their  other  corporate  funds, 
the  decree  made  with  respect  to  Cowslade's  charity  iiad  no  bear- 
ing on  the  present  case ;  and  that  the  account  ougnt  to  have  been 
carried  back  to  the  date  of  the  foundation. 

The  leading  facts  of  the  case  as  well  as  the  different  topics  ot 
argument  urged,  and  the  authorities  cited  in  support  of  the  ap- 
p^  are  stated  and  considered  in  the  judgment. 
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Sir  W.  Home  and  Mr.  0,  Anderdon  for  the  appeal. 
Sir  E.  Sugden  contra, 

March  27ih. — ^The  Lord  Chancellor  :— John  Kendrick  by 
his  will,  dated  the  29th  of  December,  1624,  after  bequeathing 
certain  sums  to  the  corporation  of  Reading,  bequeathed  4,000/. 
to  the  corporation  of  Isewbury,  upon  trust  to  buy  therewith  a 
commodious  house  within  the  said  town,  to  set  the  poor  on  work, 
and  with  the  residue  to  make  a  common  stock  for  the  employ- 
ment of  the  poor  in  such  house,  according  to  the  discretion  of  the 
corporation,  and  the  trusts  he  had  before  declared  of  his  bequest 
to  flie  corporation  of  Readiag. 

The  corporation  of  Newbury  having  obtained  thg  usual  li- 
cense, in*  the  2d  of  Charles  I,  they  purchased,  on  the 
[*649]  *8th  of  June,  1626,  the  tenement  in  Newbuiy,  called 
The  Castle,  and  a  small  plot  of  land,  for  B50L  On  the 
26th  of  February,  1638,  a  small  estate  called  the  Wash  was  con- 
veyed to  them  in  consideration  of  the  sum  of  241Z.  To  this  pur- 
chase they  afterwards  added  another,  of  a  lease  from  the  chapter 
of  Windsor,  of  a  meadow  cJalled  Nepitts,  for  a  term  of  twenty- 
one  years ;  and  they  also  built  a  workhouse. 

In  the  month  of  June,  1677,  a  resolution  was  entered  into  by 
the  corporation,  that  the  money  bequeathed  by  John  KendricK 
should  be  emploved  according  to  the  trusts  of  his  will,  and  that, 
in  the  absence  of  any  particular  direction,  it  should  be  employed 
for  the  benefit  of  the  poor  inhabitants  of  Newbury,  in  such  man- 
ner as  the  deputy  steward  should  advise,  with  safety  to  the  cor- 
poration. 

At  another  meeting,  holden  on  the  1st  of  February,  1706,  it 
was  resolved  to  establish  a  charity  school,  with  the  said  funds, 
the  master  of  which  was  to  receive  30Z.  per  annum ;  and  certain 
trustees  were  to  be  appointed  for  the  due  management  thereof 

This  school  was  kept  up  for  many  years;  but  after  the  estab- 
lishment of  a  national  school  at  Newbury,  the  boys  were,  in  the 
year  1827,  removed  thither,  and  the  sum  of  20Z.  per  annum  was 
paid  to  the  master  for  their  instruction.  In  the  year  1829  the 
number  of  boys  was  nineteen. 

In  the  year  1793  the  corporation  demised  part  of  the  lands 
purchased  under  the  trust,  together  with  other  lands,  to  the  un- 
dertakers of  the  Kennett  navigation  for  twenty-nine  years,  and, 
upon  the  expiration  of  the  lease,  received  a  sum  of  1,789?.  for 
dilapidations.    The  trust  estates  now  yield  an  income  pf  BlOl  per 

annum. 
[*650]        *There  are  also  two  small  bequests  by  Nicholas  de- 
ment and  Thomas  Stockwell  towards  the  support  of  the 
same  school. 
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This  information  was  filed  in  Hilary  Term,  1880,  for  an  account 
and  a  scheme. 

An  information  had  been  filed  in  Trinity  Term,  1829,  against 
the  same  corporation,  with  the  view  of  obtaining  the  like  relief 
against  them,  with  respect  to  a  charitable  bequest  made  by 
Eichard  and  Thomas  Cowslade,  deceased.  Upon  the  answer  to 
that  information  coming  in,  the  relators  finding  that  some  of  the 
grievances  complained  of  formed  the  subject  matter  of  both  suits,, 
owing  to  tlie  mode  in  which  the  corporation  accounts  had  been 
kept,  amended  the  present  information,  and  made  Mr.  Hazell, 
the  chamberlain,  ana  Mr.  Baker,  the  town  clerk,  parties. 

The  Vice-Chancellor  dismissed  the  information  against  two  of 
the  defendants,  Hazell  and  Baker,  and  ordered  their  costs  to  be 
paid  out  of  the  charity  fiinds,  without  prejudice  to  the  question 
by  whom  they  should  be  eventually  paid ;  and  he  directed  an 
account  to  be  taken  from  the  24:th  of  June,  1825. 

It  is  unquestionable  that  where  trustees  of  a  charity  have, 
through  real  mistake,  and  without  any  corrupt  motive,  misap- 
plied the  funds  under  their  care,  their  conduct  will  be  considered 
with  a  lenient  disposition,  if  not  in  a  fevorable  light ;  and  that 
they  will  not  be  visited  as  if  they  had  knowingly  and  wilfully 
diverted  the  ftind  from  its  proper  uses.  This  has  been  often 
laid  down  in  the  cases  before  the  court ;  and  it  is  distinctly,  and 
more  than  once,  stated  in  The  Aitomey- General  v.  Cor- 
poration *of  Ik€ter.{a)  The  circumstance  of  the  trus-  [*651] 
tees  being  a  corporate  body,  should  certainly  rather  in- 
crease the  disposition  towards  a  lenient  construction  of  their  pro- 
ceedings ;  and,  although  in  contemplation  of  law,  the  identity  of 
the  body  is  preserved  thr6ugh  ages,  yet,  misdeeds  alleged  to  have 
been  committed  long  ago  are  only  to  be  visited  upon  those  of  the 
present  generation,  when  there  exists  no  doubt  of  the  misfeasance. 
In  point  of  law,  the  body  is  precisely  one  and  the  same;  but  no 
strictness  of  legal  principle  can  prevent  us  from,  at  least,  exacting 
very  clear  proof  of  a  case,  when,  in  point  of  fact  parties  between 
whom  there  subsists  but  a  slender  land  of  privity,  are  made  an- 
swerable for  each  other's  acts. 

On  the  other  hand,  we  must  be  careful  not  to  admit  any  relax- 
ation of  principle  which  would  open  the  door  to  boundless  abuse, 
and  especially  in  bodies,  from  tneir  very  nature  so  prone  to  all 
kinds  of  negligence  and  misconduct.  Such  a  door  would  assu- 
redly be  flung  open,  were  the  court  to  hold  that  nothing  short  of 
corruption  could  fix  a  corporation  with  the  consequences  of  acts 
done  m  old  time.  It  is  a  misfeasance,  and  a  serious  one,  for  any 
trustees,  be  they  individuals  or  corporate  bodies,  be  they  corpo- 
rations aggregate  or  sole,  who  are  entrusted  with  different  funds^ 

(a)  2  Bufls.  46. 
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to  xuisc  them  together,  and  thus  divert  into  one  channel  the 
bounty  which  was  destined  to  flow  in  another.  The  founder  of 
a. charity  has  an  unquestionable  right  not  only  to  direct  that  his 
&nds  shall  be  applied  to  the  particular  purpose  which  he  has  se^ 
lected  and  declared,  but  to  prohibit,  by  that  specification,  their 
application  to  any  other  purposes:  and  the  case  may  easily  be 
figured  of  a  founder  bein^  more  averse  to  the  one  application, 
than  he  is  favorable  to  the  other, — of  a  person  placii^g  a 
[*652]  fund  in  the  hands  of  ^trustees  who  have,  or  may  after- 
wards obtain,  the  management  also  of  other  funds  des- 
tined to  objects  most  hateful  in  tne  eyes  of  the  firat  donor ;  ob- 
jects, rather  than  further  which,  he  would  greatly  prefer  throwing 
nis  property  into  the  sea.  If  the  trustees,  in  sudi  a  case,  were 
to  mix  the  funds  together,  no  goodness  of  intention,  supposing 
them  to  be  cognizant  of  the  confusion  they  were  effecting,  coula 
excuse  them ;  and  the  expenditure  of  tne  whole  property  on 
public  purposes,  though  it  might  reheve  them  from  moral  impu- 
tation, could  not  exculpate  them  in  the  eye  of  the  law,  from  the 
charge  of  abusing  their  trust. 

In  the  present  case,  a  sum  of  4,000?., — a  sum  considerable  at 
any  time,  and  large  in  the  early  part  of  the  17th  century, — ^was 
left  to  the  corporation  of  Newbury,  to  be  employed  in  purchasing 
commodious  premises,  wherein  the  poor  might  be  set  to  worlc, 
according  to  the  discretion  of  the  corporation.  The  court  is  not 
here  called  upon  to  say  what  might  have  been  the  consequence, 
had  the  corporation  neither  purchased  premises,  nor  set  the  poor 
to  work,  with  the  fimd,  but  used  it  in  some  other  manner,  though 
for  public  purposes ;  because  a  purchase  was  made  soon  after  the 
decease  of  the  testator,  and  with  so  large  a  portion  of  the  fund 
that  the  yearly  value  now  amoimts  to  a  considerable  sum,  and 
accommodation  for  the  poor,  and  the  means  of  setting  them  to 
work  were  provided. 

That  the  whole  of  the  yearly  income  of  the  residue  over  the 
purchase  money  may  not  have  been  employed  strictly  according 
to  the  provisions  of  the  wiU,  is  very  likely.  But  this  seems  to  be 
no  case  for  so  extraordinary  and  so  severe  a  proceeding  as  carrying 
back  the  account  to  the  date  of  the  bequest,  or  even  for  any  great 
nximber  of  years,  as  we  might  be  entitled  to  do  were  it 
[*658]  clearly  *shown  at  what  time  plain  misappropriation  had 
conlmenced,  without  an  excuse  of  misapprehension,  or 
of  failure  of  objects.  Neither  do  I  consider  that  we  are  entitled 
merely  to  state  the  fact  of  the  fund  having  been  blended  with 
other  charitable  estates  in  the  keeping  of  the  same  trustees,  and 
then  to  call  on  the  corporation  to  show  when  they  began  to  mix 
the  different  funds,  and  go  back  either  to  the  foundation  of  the 
charity,  or  to  some  intermediate  and  arbitrarily  assumed  point  oi 
time,  m  de&ult  of  the  corporation  specifying  the  era  when  blend- 
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lug  or  other  misapplioatioxi  commepoed  The  cases  that  have 
been  referred  to,  of  The  AUomey- General  v.  The  Brewers^  Com- 
jpany,{a)  The  AUomaj/'GenercU  v.  Mayor  of  Exeier,{b)  The  Attor- 
ney'General  V.  The  Corporation  of  Stafford,{c)  The  Atbomey-Gen- 
ercUy.  Difiie^id)  and  The  Attorney- Getierai  v.  Corporation  (^New- 
bury,{e)  decided  by  me  in  1831,  with  respect  to  the  other  charity 
of  which  these  defendants  were  trustees,  do  not,  I  apprehend, 
warrant  aay  such  doctrine. 

Upon  the  whole  circumstances  of  the  case,  which  I  have  taken 
time  to  weigh,  and  with  some  jealouaj  excited  towards  the  con- 
duct of  the  corporation  in  confounding  together  funds  which 
ibe^  certaialj  ought,  on  every  account,  to  have  kept  apart,  and 
having  regard  especially  to  the  period  to  which  the  decree  in  the 
lattfer  ca^  carriea  back  the  account  to  Cowslade's  charity,  I  have 
arrived  at  the  same  conclusion  to  which  his  Honor  came,  and  I 
think  the  account  should  go  no  further  back  than  the  month  of 
June,  1825. 

Having  stated  that  there  are  circumstances  of  extenua- 
tion in  the  case  of  corporations  acting  bona  fide^  *and  [*654] 
under  honest  mistake,  or  in  the  difficulty  of  finding  ob- 
jects, it  may  be  a(14od  that  no  ^nch  alleviating  topic  can  ever  be 
allowed  to  enter  into  the  consideration  of  the  court,  in  cases  where 
plain  neglect,  much  more,  wilful  breach  of  trust,  has  been  oom- 
Wtted.  The  corporation  is  answerable  as  such,  and  the  identity 
of  the  body,  prese(rved  through  ages,  makes  it  answerable,  at  any 
given  time  wTien  the  malversations  are  incjuired  o^  for  the  pro- 
ceedings which  may  have  been  had  at  a  distant  period, 

Jt  is  of  no  consequence  that  the  individuals  now  sustaining  the 
corporate  character,  enjoying  the  immunities,  and  exercising  thp 
functions  of  the  corporation,  are  wholly  drflferent  firom  those  who 
did  the  wrong,  or  who  permitted  the  n^leot,  and  are  onljr  con- 
nected with  tnem  through  the  medium  of  a  common  municipal 
character.  This  is  the  condition  inseparably  annexed  to  their 
corporate  character ;  and  the  individuality  of  the  body  politic, 
witn  all  ite  incidents,  is  thus  maintained  as  perfectly  in  the  sys- 
tem of  jurisprudence,  as  the  identity  of  the  natural  body  is  .pre- 
served entire  in  the  system  of  the  world.  All  who  become 
corporators  are,  or  should  be,  aware  of  the  duties  which  they 
undertake,  and  the  liabilities  under  which  they  come,  or  rather 
of  the  liabilities  in  the  corporation  to  the  management  of  whose 
affairs  they  voluntarily  succeed.  As  individuals  they  never  can 
be  made  responsible  for  what  ot)|Brs  have  done  or  omitted  to  do; 
but  in  their  nands,  and  under  their  administration,  the  abuses  of 
former  corporators,  that  is  oi  the  same  corporation  in  farmer 

(a)  1  Mer.  ^5.  (c)  1  Buss.  54T. 

h)  Jac  443.  ((Q  13  Ves.  5ia. 

<0)  »th  JMay,  1831,  stated,  p.  64*7,  m^tol 
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times,  may  fall  upon  the  corporate  property.  As  fer,  too,  as  re- 
gards the  character  of  existing  individuals,  no  blame  is  imputable 
to  them  for  the  offences  or  the  negligence  of  their  predecessors. 

But  even  all  suspicion  will  be  wiped  away  from  them, 
[*655]     and  they  will  entitle  themselves  to  *public  praise  and  to 

public  gratitude,  in  proportion  as  the  v  show  their  read- 
iness to  investigate  and  correct  the  abuses  of  lormer  times,  to  re- 
store to  their  proper  uses  whatever  fdnds  may  have  been  diverted, 
to  eradicate  imperfections  which  may  have  grown  up,  and  to 
secure,  by  an  exact  and  feithful  administration  of  the  trust  re- 
posed in  them,  those  advantages  to  the  rights  and  the  comforts 
of  their  fellow  citizens,  which  were  the  objects  of  all  such  foun- 
dations. 

Decree  affirmed.(a) 

(a)  See  The  AMomey-Qeneral  v.  The  BaiUp  of  East  Retford^  2  Mjlne  &  Keen,  36w 


Parrott  v.  Sweetland. 

RoLLa— 1834:  7th  July.  Before  the  Lords  Commissionbb&— 1836 :  8th  imd  29th 
June. 

A  vendor,  in  lieu  of  the  price  of  3,0002.,  agreed  to  accept  an  annuity  of  100/L  a  year 
for  the  joint  liveff  of  her  intended  husband  and  herself  in  case  the  purchaser 
should  so  long  live,  the  purchaser  engaging  that  his  personal  representative  should, 
within  three  months  after  his  decease,  in  certain  events,  but  not  in  all  events,  pay 
a  further  sum  of  3,000^  This  is  not  a  security,  but  a  substitution  for  the  price; 
and  the  Uen  of  the  vendor  on  the  land  is  discharged. 

This  was  a  bill  filed  by  the  vendor  of  an  estate  and  premises 
in  the  county  of  Devon,  praying  the  specific  performance  of  his 
contract  by  the  purchaser. 

It  appeared  from  the  abstract  of  title  delivered  to  the  solicitor 
for  the  purchaser,  that,  in  the  month  of  May,  1831,  the  premises 
in  question  were  subject  to  a  mortgage  in  fee  to  a  person  of  the 
name  of  Kingwell ;  and  that  the  plainitiflP,  Jasper  Parrott,  was 
entitled  to  tl^e  equity  of  redemption  of  the  premises,  for  his  life, 
with  remainder  to  Sophia  Parrott,  his  eldest  daughter,  and  her 

heirs. 
[*656]  *By  indentures  of  lease  and  release,  dated  respectively 
the  4th  and  5th  of  May,  1831,  and  made  between  Sophia 
Parrott  of  the  one  part,  and  Jasper  Parrott  of  the  other  part,  after 
reciting  that  Sophia  Parrott,  for  the  considerations  thereinafter 
mentioned,  was  desirous  of  conveying  and  assuring  unto  Jasper 
Parrott,  his  heirs  and  assigns,  her  remainder  in  fee  simple  of  and 
in  the  hereditaments,  subject  to  the  mortgage,  and  also  of  assign- 
ing unto  Jasper  Parrott  the  surplus  of  any  purchase  money  to 
arise  from  the  sale  of  the  hereditaments  and  premises,  in  case 
Kingwell,  his  heirs  or  assigns,  should  thereafter  make  sale  of  the 
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same,  he,  Jasper  Parrott,  entering  into  tlie  covenant  thereinafter 
contained  for  indemnifying  Sophia  Parrott,  her  heirs,  executors, 
administrators  and  assigns,  from  all  liability  to  pay  the  mortgage 
money  and  interest,  and  all  other  her  and  their  Lability  whatso- 
ever under  the  covenants  in  the  indenture  of  mortgage ;  it  was 
witnessed,  that  in  consideration  of  the  premises,  and  particularlv 
of  the  covenant,  on  the  part  of  Jasper  Parrott,  therein  contained, 
for  indemnifying  Sophia  Parrott  in  the  manner  therein  expressed ; 
for  and  also  in  consideration  of  the  sum  of  3,000t,  advanced,  or 
agreed  to  be  advanced  or  secured  to  Sophia  Parrott,  in  contem- 
plation of  her  intended  marriage  with  Richard  Lanffuet  Orlebar, 
oy  Jasper  Parrott  to  Sophia  Parrott,  or  Richard  L.  Orlebar,  upon 
the  terms  expressed  in  a  bond  bearing  even  date  therewith,  she. 
Sophia  Parrott,  granted,  bargained,  sold,  released  and  confirmed 
unto  Jasper  Parrott  and  his  heirs,  all  that  her  remainder,  ex- 
pectant on  the  decease  of  Jasper  Parrott,  of  and  in  the  premises ; 
to  hold  subject  to  the  said  lire  estate,  and  the  said  mortgage,  unto 
Jasper  Parrott,  his  heirs  and  assigns  forever.  And  it  was  thereby 
further  witnessed,  that  for  the  considerations  thereinbefore  ex- 
pressed, she,  Sophia  Parrott,  assigned  unto  Jasper  Par- 
rott all  her  interest  in  the  moneys  which  *might  arise  [*657] 
from  the  sale  of  the  premises  comprised  in  the  mort- 
gage. And  it  was  further  witnessed  that,  in  consideration  of 
such  conveyance  and  assignment,  and  in  pursuance  and  perform- 
ance of  the  agreement  of  Jasper  Parrott  in  that  behalf,  he,  Jasper 
Parrott,  covenanted  with  Sophia  Parrott,  that  he  should  and 
would  take  upon  himself,  and  pay  and  satisfy  the  whole  of  the 
principal  money  and  interest  due  on  the  mortgaga 

On  the  indenture  of  release  was  indorsed  a  receipt,  signed  by 
Sophia  Parrott,  in  the  following  words :  "  Received  on  the  day 
ana  year  first  within  written,  of  and  from  the  within  named  Jasper 
Parrott,  a  bond  for  the  sum  of  3,000?.,  being  the  full  considera- 
tion within  expressed  to  be  given  by  him." 

The  bond  referred  to  in  the  receipt,  was  a  bond  under  the  hand 
and  seal  of  Jasper  Parrott,  of  even  date  with  the  release,  and  was 
for  payment  of  the  penal  sum  of  6,00OZ.  to  Richard  L.  Orlebar. 
This  instrument  recited  the  intended  marriage,  and  that,  by  the 
settlement  made  in  contemplation  of  such  marriage,  an  allowance 
for  pin  money,  and  a  jointure,  had,  in  the  events  therein  men- 
tioned, been  settled  for  the  benefit  of  Sophia  Parrott ;  and  that, 
on  the  treaty  for  such  marriage,  it  was  also  agreed  that,  if  the 
marriage  should  take  effect,  he,  Jasper  Parrott,  should,  during 
the  life  of  the  survivor  of  himself  and  his  wife,  pay  to  R.  L.  Orle- 
bar, or  to  Sophia,  his  intended  wife,  in  the  event  of  her  surviving 
him,  the  sum  of  lOOZ.  per  annum  by  half-yearly  payments,  if  re- 
quired ;  and  also,  that  his  executors  and  administrators  should, 
in  the  event  of  there  being  any  child  or  children  of  R.  L.  Orlebar, 
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by  his  intended  wife,  living  at  the  time  of  the  decease  of  the  sur- 
vivor of  them,  Jasper  Parrott  and  Sophia,  his  wife,  unto  R.  L. 
Orlebar,  and  in  case  of  his  decease  before  any  child  was 
[*658]  bom,  *and  such  child  should  be  bom  alive,  but  not 
otherwise,  in  due  time  after  his  decease,  to  Sophia,  his 
intended  wife,  and  in  case  of  the  deaths  of  R.  L.  Orlebar  and  So- 
phia, his  intended  wife,  to  the  child  or  children,  if  any,  of  the  in- 
tended marriage,  the  sum  of  8,000t  The  condition  of  the  bond 
was,  that,  if  the  marriage  should  take  eflfect,  and  J.  Parrott,  his 
executors  or  administrators,  should  pay  or  cause  to  be  paid  unto 
R.  L.  Orlebar,  or  his  assi^,  the  sum  of  lOOi  per  annum  during 
lus  life,  and,  in  c^e  of  his  death,  to  Sophia,  his  intended  wife, 
the  like  sum  of  lOOZ.  per  annum  during  ner  life  (which  said  an- 
nual sums  should  be  paid  by  half-yearly  payments  if  required  Q 
and  also,  if  the  executors  or  administrators  of  J.  Parrott  should 
pay,  or  cause  to  be  paid  within  three  months  from  the  time  of 
the  decease  of  the  survivor  of  them,  J.  Parrott,  and  his  wife,  the 
sum  of  3,000?.  unto  R.  L.  Orlebar,  if  living,  and  there  should  be 
issue  at  that  time  by  such  intended  marriage,  but  in  case  R.  L. 
Orlebar  should  die  in  the  lifetime  of  the  survivor  of  J.  Parrott 
and  his  wife,  leaving  issue  of  the  iutended  marriage,  or  bora 
alive  within  due  time  after  his  death,  then,  if  the  executors  or 
administrators  of  J.  Parrott  should  pay  the  said  sum  of  3,000t 
unto  Sophia,  the  intended  wife  of  R,  L.  Orlebar,  and  in  case  of 
the  death  of  R.  L.  Orlebar,  as  well  as  Sophia,  his  intended  wife, 
in  the  lifetime  of  the  survivor  of  J.  Parrott  and  his  wife,  then,  if 
the  said  sum  of  8,000?.  was  paid  unto  the  child  or  children,  if 
any,  of  the  intended  marriage,  within  three  months  from  the 
death  of  the  survivor  of  them,  J.  Parrot  and  his  wife,  the  obliga- 
tion was  to  be  void  And  it  was  also  to  be  void,  so  far  as  re- 
garded the  payment  of  the  said  sum  of  3,000?.,  in  case  J.  Parrott 
fliould,  by  any  deed,  or  by  his  last  will  and  testament,  or  by  any 
codicil  thereto,  give  or  bequeath  unto  R.  L.  Orlebar,  in  case  he 
should  be  living  at  the  time  of  the  death  of  such  survi- 
[*659]  vor,  but  if  he  should  be  *then  dead,  to  Sophia,  his  iu- 
tended  wife,  any  freehold  or  personal  property  or  effects 
to  the  amount  of  3,000?.,  exclusive  of  any  provision  to  which 
Sophia,  the  intended  wife,  or  any  child  or  children  of  her,  mi^ht 
become  entitled  under  the  settlement  made  on  the  marriage  be- 
tween J.  Parrott  and  his  wife,  or  any  power  therein  contained ; 
otherwise  it  was  to  remain  in  full  force  and  virtue. 

The  marriage  between  R.  L.  Orlebar  and  Sophia  Parrott  was 
solemnized  immediately  after  the  execution  of  these  instruments. 

The  defendant,  by  iis  answer,  insisted  that  the  parties  inter- 
ested in  the  sum  of  8,000?.,  mentioned  in  the  release  and  bond, 
had  a  lien  in  respect  of  that  sum  on  the  premises  contracted  to  be 
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0ald ;  hnt  he  admitted  that  all  othet  objectioiis  to  the  tide  had 
been  waived^ 

Mr.  Pemberkmy  Mr.  Preston  and  Mr.  Bacon,  for  the  plaintiff, 
contended  that  the  vendor's  lien  was  an  equity  which  prevailed 
only  as  between  vendor  and  vendee,  and  could  not  be  extended 
80  as  to  operate  for,  or  against  a  stranger  to  the  transaction.  It 
was  an  equity  founded  on  the  presumed  intention  of  the  con- 
tracting parties.  Where,  therefore,  the  case  presented  circum- 
etances  which  negatived  the  presumption,  the  equity  did  not 
arise.  The  form  of  the  receipt  which  was  indorsed  on  the  con- 
veyance, and  by  which  the  vendor  distinctly  acknowledged  that 
she  had  received  all  she  contracted  for,  as  well  as  the  proviso  at 
the  end  of  the  condition  in  the  bond,  by  which  it  was  declared 
that  the  obligation  was  to  be  void,  so  far  as  regarded  the  3,000t, 
in  case  the  purchaser  should  give  to  the  vendor,  by  deed  or  will, 
property  of  equal  value,  plainly  showed  that  the  bond 
was  to  be  her  only  security,  and  was  *utterly  iriecon-  [*660] 
oileable  with  the  idea  of  any  lien  being  retained ;  Win- 
ter V.  Lord  An8on,{a)  Afackreth  v.  Sym7nons,Q>)  Clarice  v.  Boyle,{c) 
the  last  of  which  cases  was  not  to  be  distinguished  from  the 
|»:eBent  case. 

Mr.  Bickersteth  and  Mr.  Shapier  for  the  defendant : — ^The  gen- 
eral proposition  may  be  safely  conceded,  that  in  cases  of  this 
kind,  the  question  is  always  one  of  intention ;  for  there  is  noth- 
ing in  the  circumstance  of  this  transaction,  and  nothing  in  the 
language  of  the  different  instruments  by  which  it  was  carried 
into  effect,  to  justify  the  inference  that  the  bond  given  by  the 
purchaser  here  was  in  the  nature  of  satisfaction,  and  not  merely 
of  security,  to  the  vendor.  The  deed  expressly  recites  the  cove- 
nant for  indemnifying  the  vendor  against  her  liability  in  respect 
of  the  mortgage,  and  also  the  sum  of  3,000t,  advanced  or  agreed 
to  be  advanc^  or  secured  to  her  in  contemplation  of  her  mar- 
riage, upon  the  terms  expressed  in  the  bond,  as  being  substantive 
parts  or  the  consideration ;  ^and  the  bond,  when  its  language  is 
examined,  will  be  found  to  be  framed  simply  with  a  view  to  se* 
cure,  and  as  a  means  of  securing,  the  due  payment  by  the  pur- 
chaser of  the  different  items  constituting  the  entire  consideration, 
as  the  contingencies  from  time  to  time  arose,  upon  which  they 
became  severally  pa;^able.  The  bond  itself  is  not,  and  does  not 
purport  to  be,  the  price  paid  as  the  consideration  for  the  contract, 
out  simply  a  decunty  for  the  payment  of  the  annuitv  and  of  the 
gross  sum  which  were  the  real  consideration  •  and  the  receipt,  as 
its  words  import,  is  nothing  more  than  an  acKnowledgment  that 


s 


fa)  1  Sim.  &  Sto.  434.  (c)  3  Sim.  199. 

S)  16  Yea,  329. 
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the  bond  had  been  duly  given.  It  haa  never  yet  been  decided 
that  the  vendor's  lien  does  not  extend  to  third  parties ; 
[*661]  and  no  reason  founded  jon  ^principle  can  be  suggested 
why  it  should  not ;  Afackreth  v.  Symmon8^{a)  ^by  v. 
SMfy,Q}\  When  Clarke  v.  Boyh^{c)  was  decided  by  the  Vice- 
Chancellor,  his  Honor  proceeded  expressly  on  the  authority  of 
liie  original  decision  in  Winter  v.  Lord  Amon^{d)  not  being  aware 
at  the  time  (for  the  case  had  not  then  been  reported  on  the  ap- 
peal) that  Lord  Lyndhurst  had  in  that  case  reversed  the  decree 
of  the  court  below. 

The  Master  of  the  Rolls  : — ^It  is  clearly  settled  that  a  mere 
security  for  the  payment  of  the  price  stated  in  a  coAveyance,  will 
not  discharge  the  lien  Vhlch  courts  of  equity  give  to  a  vendor, 
where  the  price  is  unpaid.  The  security  is  considered  9s  simply 
for  payment  of  the  price ;  and,  if  the  price  be  not  paid,  the  lien 
remains. 

The  question  in  this  case  is,  whether  the  transaction  between 
the  vendor  and  vendee  was  a  security  for  the  price,  or  a  substi- 
tution for  the  price.  The  consideration  stated  in  the  convey- 
ance was  the  sum  of  3,000Z. ;  but  the  contract  of  the  vendor  and 
vendee  was,  that  in  lieu  of  the  sum  of  3,000t,  the  vendor  should 
accept  an  annuity  of  lOOt  payable  during  the  lives  of  the  vendor 
and  ner  intended  husband,  if  the  vendee  should  so  long  live ;  and 
that  his  personal  representatives  should,  within  three  months  after 
his  decease,  in  certain  events  only,  but  not  in  all  events,  pay  the 
further  sum  of  3,000Z.  This  arrangement  is  carried  into  effect 
by  the  bond  of  the  vendee  conditioned  accordingly ;  and  the  re- 
ceipt indorsed  on  the  purchase  deed  is  in  these  words ; — 
[*662]  "  Received  on  the  day  and  year  first  within  ^written,  of 
and  from  the  within  named  Jasper  Parrott,  a  bond  for 
the  sum  of  3,000Z.,  being  the  ftdl  consideration  within  expressed 
to  be  given  by  him." 

It  is  plain,  therefore,  that  this  is  not  the  case  of  a  security,  but 
a  substitution  for  the  price,  which  the  vendor  has  agreed  to  ac- 
cept, and  that  the  lien  for  the  purchase  money  is  consequently 
discharged. 

June  8ih  and  29ih. — The  defendant  having  presented  a  petition 
of  rehearing  against  the  decree  of  the  Master  of  the  Rolls,  the 
cause  came  on  for  argument  before  the  Vice-Chancellor,  Sir 
Lancelot  Shadwell  and  Mr.  Justice  Bosanquet,  sitting  as  Lords 
Commissioners. 

ro).16  Ves.  329.  (6)  4  Ruas.  336. 

(c)  3  Sim.  499.    And  see  WhUe  v.  Wakefield,  7  Sim.  401. 

(d)  1  Sim.  &  StiL  434,  reversed  on  aopea^  3  Rusa.  488. 
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'  Mr.  Preston^  Mr.  Jacob  and  Mr.  Bacon  in  support  of  the  decree. 
Mr.  Tinney  and  Mr.  Ih/rreU  for  the  appeal 

The  same  topics  of  argument  as  had  been  addressed  to  the 
court  below,  were  urged  at  great  length  •n  the  rehearing.  The 
following  additional  authorities  were  cited  and  commented  upon; 
PoUexfen  v.  Moore^{a)  Fawell  v.  Heelis^(p)  Tardiff  v.  Scrugham^{c\ 
Comer  v.  WaZfcfey,(d)  Nairn  v.  Ptowse^{e)  Hughes  v.  KeameyAg\ 
Ellioi  V.  Edtwarda^h)  Ex  parte  Loaring^ij,)  Ex  parte  Parkes)jc) 
Wythe  V.  Henn%keT,{t) 

Lord  Cohmissioneb  Shadwkll,  in  delivering  the  judgment 
of  the  court,  after  stating  the  facts  of  the  case,  and  the 
*deed  ofrelease,  and  the  receipt  indorsed  upon  it,  pro-     [*668] 
ceeded. 

It  then  appears,  that  by  an  instrument  of  even  date  with  the 
release,  and  which  must  be  construed  in  the  same  manner,  and 
as  if  it  formed  part  of  one  entire  transaction  with  it^  the  father 
became  bound  to  the  intended  husband  in  the  penal  sum  of 
6,000t ;  and  the  following  condition  was  annexed  to  the  bond : 
[His  Lordship  read  the  condition.]  ,  Upon  the  first  reading  of 
this  instrument,  the  question  naturally  arises,  whether  anything 
else  was,  or  could  be  in  the  contemplation  of  the  parties,  than 
that  the  father,  having  regard  to  the  circimistances  of  his  prop- 
erty, should  give  a  bond  for  payment  of  a  sum  of  3,000Z.  to  such 
persons,  and  upon  such  contingencies  as  were  therein  expressed, 
with  a  power,  nevertheless,  to  vary  the  arrangement  at  any  time, 
on  conoition  of  his  doing  quite  a  different  thmg,  namely,  giving 
a  fortune  of  3,000t,  in  one  event  to  the  husband,  and  in  another 
event  to  the  wife,  exclusive  of  the  children,  and  that  the  daugh- 
ter should  release  the  equity  of  redemption  to  him,  and  that  he, 
acquiring  that  equity,  should  of  course  take  upon  himself  the 
payment  of  the  mortgage  debt.  The  whole  of  this  transaction, 
it  IS  obvious,  was  carried  into  effect  with  the  approbation  of  the 
intended  husband,  who  was  content  to  accept  the  bond  in  ques- 
tion as  the  fortune  of  his  wife. 

In  Wintsr  v.  LordAnson{m)  Lord  Lyndhurst,  in  his  judgment 
on  the  appeal,  observing  upon  the  circumstances  of  that  case, 
said  that  as  there  was  nothing  in  the  transaction  itself  as  evi- 
denced by  the  instaruments,  leading  to  a  clear  and  manifest  infer- 


(a)  3  Atk.  2t2.  (^)  3  Bos.  A  PuU.  18L 

(h)  Amb.  724.  (i)  2  Rose,  79. 

(c)  Stated  1  Bro.  C.  C.  422.  {k)  2  Gl.  A  Jam.  81. 

\d)  Sngd.  V.  A  P.  647,  7th  ed.  (I)  2  Mylne  A  Keen,  636. 

e)  6  Ves.  752.  (m)  3  Boss.  488. 
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f)  1  Scho.  A  Le£  132. 
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enoe  tliat  Bttch  was  the  intention  of  the  pieuiaes,  he  thought 
[*664]    it  should  be  *deolared  that  the  plaintim  had  a  lien  upon 
the  estate  in  question  fyt  the  residue  ei  tiie  purehase 
money. 

From  that  passage  in  his  judgment,  it  is  manifest  that,  in  Lord 
Lyndhurst's  opinion,  the  proper  way  of  dealing  with  questions  ok 
this  kind  is,  to  look  at  the  instruments  executed  by  the  parties 
at  the  time,  and  upon  them  to  declare  what  the  meaning  of  the 
parties  must  have  oeen. 

The  present  appeal  has  been  argued  as  if  it  were  a  naked  caaid 
of  yendor  and  purchaser :  but  to  us  it  rather  appears  to  be  a  sort 
of  femily  arrangement,  entered  into  between  a  fether  and  his 
daughter,  together  with  her  iatended  husband,  and  haying  for 
its  object  to  proyide  for  the  wife  and  fionily,  in  a  great  variety  of 
diJBTerent  modes^  according  to  different  contingencies)  and  in  a 
manner  utterly  inconsistent  with  the  notion  of  a  payment  of  pur* 
chase  money. 

The  SjOOOi.  which  were  to  be  paid  by  the  executors  of  Mr* 
Parrott  to  Mr.  and  Mrs.  Orlebar,  in  case  either  of  them  suryiyed 
Mr.  Parrott  and  his  wife,  was  a  chose  in  action,  which  might  haye 
been  settled  or  dealt  with  by  Mr.  and  Mrs.  Orlebar  in  any  way 
they  pleased,  without  reference  to  the  interests  of  their  issue.  It 
is  clear,  at  any  rate,  that  there  were  certain  eyents  in  which  the 
children  mignt  be  entitled  to  the  money,  and  tiiat  there  wete 
also  other  eyents  in  which  the  husband  or  wife  might  be  so  enti* 
tied ;  and  it  is  manifest,  therefore,  upon  the  fece  of  the  bond  it* 
self,  that  the  parties  were  really  dealing  for  a  totallj  different 
thing  from  an  absolute  sum  of  8,000?.,  the  sum  which  is  assumed 
ii\  the  appellant's  argument  to  haye  been  the  consideration  &ff 

the  estate. 
[*665]  *The  release  contains  no  statement  or  recital  of  any 
agreement  to  sell  the  estate  for  the  price  of  3,000Z. ;  and 
in  the  operative  part,  it  is  merely  witnessed  that  in  consideration 
of  the  premises  and  of  the  coyenant,  and  in  consideration  of  the 
sum  of  8,000Z.  advanced,  or  agreed  to  be  advanced  or  secured  to 
Miss  Parrott,  in  contemplation  of  her  intended  marriage  with 
Mr.  Orlebar,  upon  the  terms  expressed  in  a  bond  of  even  dat^ 
she.  Miss  Parrott,  sold  and  conyeyed  the  estate  to  her  father. 
From  these  expressions  it  is  obvious  that  the  parties  did  not 
treat  the  consideration  as  a  mere  sum  of  3,000Z.  And  then  the 
bond  itself  is  so  framed,  that  the  very  receipt,  which  was  given 
for  it,  testifies  what  was  the  real  object  of  tne  parties.  The  ac- 
knowledgment indorsed  upon  the  release,  is  not  a  receipt  for  the 
sum  of  3,000/.  as  the  consideration  therein  expressed,  but  it  ia^ 
strictly  and  grammatically,  a  receipt  for  the  bond  given  to  secure 
that  amount,  being  (that  is,  the  bond  being,)  the  full  considei^a- 
tion  within  expressed.    Now,  if  it  appears,  as  in  our  opinioii  it 
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clearly  appears,  upon  the  face  of  these  instruments,  and  from  the 
nature  of  the  transaction,  that  the  parties  were  bargaining  for  a 
secu^ty,  and  not  for  a  stipulated  sum,  no  question  of  lien  arises, 
because  here  the  purchaser  has  actually  received  the  consideration. 

We  therefore  decide,  in  conformity  with  the  very  principle 
laid  down  by  Lord  Lyndhurst  in  Wi7iier  v.  Lord  Anson^  (although 
upon  the  special  circumstances  in  that  case,  his  Lordship  came 
to  ap  opposite  conclusion  as  to  the  fact,)  that  the  objection  to  the 
plaintiff  s  title,  set  up  by  the  appellant,  on  the  ground  of  lien^ 
cannot  be  supported.  4[|k 

We  are  of  opinion,  that  it  is  clear,  upon  the  fiw»  of  the  insfeuf 
ments  themselves,  that  the  lady  has  got  everything 
♦which  she  bargained  for,  that  she  wste,  in  effect,  paid  by     [*666] 
the  receipt  of  the  bond,  and  that  the  lien  therefore  does 
not  exist," 

Decree  affirmed  without  costs. 


HuoHES  V.  Turner. 

1834:  25th  Jul^.    1835 :  24th  and  25th  Febmaiy,  and  16th  April. 

IL  D.  by  a  oodicO  to  her  will,  dulj  attested  to  pass  real  estate,  revoked  an  annuity 
given  by  her  will,  and  after  reciting  that  one  of  the  trustees  named  in  her  will  was 
dead,  she  revoked  the  estates  and  powers  given  by  her  will  to  such  deoeaaed  trus- 
tee, and  devised  the  same  to  a  new  trustee,  thereby  placing  the  new  trustee  in  the 
place  and  stead  of  the  deceased  trustee,  ae  trustee  for  the  purposes  of  her  said 
will  She  then  gave  a  legacy  to  the  new  trustee,  on  consideration  of  his  taking 
on  himself  the  trusts  thereby  in  him  reposed,  and  she  revoked  a  legacy  given  to 
the  deceased  trustee : 

Held,  on  a  rehearing,  that  this  codicil  did  not  operate  as  a  republication  of  the  te^ 
tatrix*s  will,  gr>  as  to  pass  an  estate  purchased  between  the  date  of  the  will  and 
the  date  of  the  codicil.  • 

A  general  gift,  to  operate  as  an  execution  of  a  power,  must  either  refer  to  the 
power,  or  to  the  subject  of  it ;  and  a  reference  to  a  part  of  the  subject,  or  to  some 
of  many  subjects  of  the  power,  will  not  be  sufficient  to  make  a  will  operate  as  an 
execution  of  the  power,  where  there  is  no  other  indication  of  an  intention  to 
execute  it. 

Mahtha  Davies,  by  her  will,  dated  the  18th  of  December, 
1808,  after  charging  all  her  real  and  personal  estates  with  th^ 

f)ayment  of  her  debts  and  legacies,  ana  giving  some  pecuniary 
egaciea  gave,  devised  and  bequeathed  all  the  rest,  residue  and 
remainder  of  her  real  and  personal  estates,  of  what  nature  or  kind 
soever,  and  wheresoever  situate,  to  John  Hilton  and  John  Os- 
wald Trotter,  upon  trust  to  receive  the  rents,  dividends,  interest 
and  annualproduce  thereof,  and  pay  the  same  into  the  hands  of 
her  sister,  Elizabeth  Leighton  Bonsall,  for  her  sole  and  separate 
use  during  her  life,  exclusive  of  her  husband,  George  Bonsall,  or 
any  husband  whom  she  might  thereafter  marry ;  and  from  and 
upon  the  death  of  her  said  sister,  EHzabeth  Jbeighton  Bonsall, 
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upon  trust  to  pay,  apply  and  dispose  of  all  and  singular  tlie  said 
trust  moneys  arid  premises,  to  such  person  and  persons, 
[*667]  in  such  parts,  shares  and  ^proportions,  and  in  such  man- 
ner and  form,  upon  such  trusts,  and  for  such  intents  and 
purposes,  and  charged  and  chargeable  in  such  manner  and  form, 
and  subject  to  such  powers,  conditions  and  limitations  as  Eliza- 
beth Leighton  Bonsall,  notwithstanding  her  coverture,  should, 
bj  her  last  will  and  testament  in  writing,  or  any  codicil  or  codi- 
cils thereto,  to  be  by  her  signed  and  published  in  the  presence  oi 
||||ee  or  more  credible  witnesses,  give,  devise,  direct,  limit,  or  ap- 
pomt  And  in  default  of  such  direction,  limitation,  or  appoint- 
ment, or  in  case  any  such  should  be  made  which  should  not  ex- 
tend to  the  entire  disposition  of  the  said  trust  premises,  then, 
subject  thereto,  and  as  to  so  much  of  the  said  trust  premises 
whereof  no  effectual  gift,  devise,  direction,  limitation,  or  appoint- 
ment should  be  made,  upon  trust  for  the  said  George  Bonsall, 
his  heirs,  executors  and  administrators.  And  the  testatrix  there- 
by appointed  George  Bonsall  and  Elizabeth .  Leighton  Bonsall, 
executor  and  executrix  of  her  will. 

The  testatrix,  at  the  date  of  her  will,  had  no  property  in  the 
county  of  Cardigan.  In  the  month  of  February,  1812,  die  pm> 
chased  an  estate  called  Fynnon  Wen,  in  the  county  of  Cardigan; 
and  she  afterwards  made  a  codicil  to  her  will,  duly  attested  to 
pass  real  estate,  and  dated  the  5th  of  August,  1816,  in  the  follow- 
mg  words : — 

"  Whereas,  I  have,  by  my  will,  given  to  Mary  Langford, 
widow,  the  annual  sum  of  lOOZ.,  now  I  do  hereby  revoke  and 
make  void  the  said  gift,  be<juest  and  annuity  so  given  to  the  said 
Mary  Langford,  together  with  all  powers  and  provisions  relating 
thereto.  And  whereas,  John  Huton,  a  trustee  named  in  my 
said  will,  is  dead,  I  do,  therefore,  hereby  revoke  all  estates,  rights, 
powers,  trusts,  restrictions  and  authorities  by  my  said  will,  given 
unto  the  said  John  Hilton,  his  heirs,  executors  and 
[*668]  *admini3trators.  And  I  do  hereby  give,  devise  and  be- 
queath unto  Sharon  Turner,  his  heirs,  executors  and  ad- 
ministrators, all  and  singular  the  estates,  rights,  interest,  powers, 
trusts,  restrictions  and  authorities,  so  by  my  said  will  devised 
and  bequeathed  to  the  said  John  Hilton,  in  such  and  the  same 
manner  as  the  same  were  vested  in  the  said  John  Hilton,  the 
same  to  be  hereby  vested  in,  and  held  by  the  said  Sharon  Turner, 
jointly  with  John  Oswald  Trotter,  in  my  said  will  named,  here- 
bjr  placing  the  said  Sharon  Turner,  in  the  place  and  stead  of  the 
said  John  Hilton,  a^  trustee  for  the  purposes  of  my  said  will.  I 
also  give  to  the  said  Sharon  Turner,  the  sum  of  600Z.,  in  consid- 
eration of  his  taking  on  himself  the  trusts  hereby  in  him  reposed. 
The  same  to  be  also  the  consideration  for  the  legacy  by  my  said 
will  given  to  the  said  John  Oswald  Trotter.    £a.d  I  do  hereby 
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revoke  the  legacy  of  2001  by  my  said  will  given  to  the  said  John 
Hilton." 

Martha  Davies  died  in  the  month  of  October,  1815,  leaving 
Elizabeth  Leighton  Bonsall,  her  sister  and  heiresd  at  law. 

George  Bonsall  and  Elizabeth  Leighton  Bonsall,  the  executors 
named  m  the  will  of  Martha  Davies,  proved  her  will,  and  after 
having  paid  her  debts  and  legacies,  deuvered  over  to  the  trustees 
the  resiaue  of  her  personal  estate,  with  the  exception  of  a  few 
articles  whidi  remained  in  the  possession  of  Mrs.  BonsaU,  and 
with  respect  to  which  a  material  question  waa  raised,  in  this 
cause.  The  trustees  also  took  possession  of  the  real  estates  t)f 
the  testatrix. 

Elizabeth  Leighton  Bonsall  made  a  will,  dated  the  16th  of  De- 
cember, 1815,  attested  by  three  witnesses,  whereby,  after  reci- 
ting, among  other  things,  the  wiU  and  codicil  of  her 
sister  Martha  Davies,  and  the  power  of  *appoLntment  [*669] 
mven  to  her,  Elizabeth  Leighton  Bonsall,  by  that  wiU, 
she  proceeded  as  follows :— "  Now  in  pursuance  and  by  virtue 
of  eveiy  right,  power  or  authority  to  me  given  in  and  by  the 
said  last  wm  and  testament  and  codicil  of  my  said  late  sister, 
and  by  virtue  of  everv  other  right,  power  or  authority,  enabling 
me  in  this  behalf  and  in  the  execution  thereof  I,  the  said  Eliza- 
beth Leighton  Bonsall  do,  by  this  my  last  will  and  testament,  by 
me  duly  signed,  sealed  and  published  in  the  presence  of  the 
three  credible  persons  whose  names  are  intended  to  be  subscribed 
as  witnesses  attesting  the  execution  thereof,  direct,  limit  and  ap- 
point that  the  said  Sharon  Turner  and  John  Oswald  Trotter, 
their  heirs,  &c.,  do  and  shall,  immediately  after  my  decease,  (con- 
vey, assign  and  assure  imto  and  to  the  use  of  John  Jones, 
Sharon  Turner  and  Samuel  Pearce  Parson,  their  heirs,  executors, 
&c.,  all  the  real  and  personal  estate  of  my  said  late  sister,  Martha 
Davies,  now  vested  in  them,  the  said  Sharon  Tumer  and  John 
Oswald  Trotter,  or  over  which  I  have  any  disposing  power,  upon 
the  trusts  hereinafter  declared,  concerning  the  same ;  that  is  to 
say,  as  to  the  sum  of  4,000?.,  part  thereol;  upon  trust  to  invest 
the  same,  and  pay  to  or  permit  John  Gould  to  receive  the  inter- 
est and  dividends  thereof  for  his  life,  and  sSter  his  decease  to  pay 
to  or  permit  the  wife  of  John  Gould  to  receive  the  same  during 
her  life." 

A&er  the  decease  of  the  survivor,  the  testatrix  directed  the 
principal  to  be  divided  among  all  and  every  the  child  and  chil- 
dren of  John  Gould,  share  and  share  alike,  when  they  should 
respectively  attain  the  age  of  twenty-one  years,  with  benefit  of 
survivorship,  if  any  should  die  under  that  age.  And  if  all  the 
children  should  die  under  the  age  of  twenty-one  years,  then  the 
principal  sum  of  4,000/.  to  fall  into  and  go  along  with  the  residue 
of  the  estate  of  Martha  Davies. 
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[*670]  *The  will  then  paxx»eded :  "  Aad  as  to  th^  smn  of 
200Z.,  further  part  of  the  trust  premises,  in  trust  ftwr 
Mary  Anne  Honor  Parson,  aister  of  Samuel  Peaice  Parson. 
Ana  as  to  the  «un(i  of  1,000Z,,  in  trust  for  xny  goddaughter  Mar- 
tha Elizabeth  Turner,  daughter  of  the  said  Sharon  Turner,  to  be 
a  vested  interest  immediately  upon  my  decease,  and  I  direct  that 
the  said  sum  of  1,000Z.  aQd  interest  be  paid  to  Sharon  Turner, 
Ids  executors,  &c.,  to  be  applied  for  the  benefit  of  the  said  Mar- 
tha Elizabeth  Turner,  &c.  And  in  trust,  as  to  all  that  freehold 
rriessuage,  land,  hereditaments  and  premises  purchased  by  my 
said  late  sister  in  the  county  of  Cardigan,  called  Fynnon  Wen, 
and  all  that  slang,  or  piece  or  parcel  of  land  in  the  parish  of 
Llanbadarn  Faur,  in  the  county  of  Cardigan,  also  purchased  by 
her,  and  all  other  the  real  estates  purchased  by  my  said  sister  i^ 
Wales,  in  trust  for  the  said  Shajon  Turner,  for  and  during  the 
term  of  his  natural  life.  And  from  and  after  his  decease,  i^ 
trust  for  Alfred  Turner,  son  of  the  said  Sharon  Turner,  his  heirs 
and  assigns  forever.  And  in  caae  the  said  Sharon  Turner,  and 
the  said  Alfred  Turner  shall  die  in  my  lifetime,  then  in  trust  for 
William  Turner,  the  second  son  of  the  said  Sharon  Turner,  hia 
heirs  and  assigns  forever.  And  in  case  the  aaid  Sharon  Tum^, 
Alfred  Turner  and  William  Turner  shall  die  in  my  lifetime,  theft 
upon  the  trusts  hereinafter  mentioned.  And  I  give  and  be» 
queath  to  my  said  goddaughter,  Martha  Elizabeth  Turner,  the 
pianoforte,  which  belonged  to  my  late  sister  Martha.  Also  I 
mve  and  bequeath  unto  Mary  Turner,  the  wife  of  the  said  Shanm 
Turner,  all  my  wearing  apparel,  table  and  bed  linen,  lace,  trink- 
ets, watches,  plate,  china,  jewels  and  books  which  I  have  in  any 
way  the  power  of  giving  or  disposing  of.  And,  as  to  all  that 
freehold  estate  purchased  by  my  said  late  sister  in  the  county  of 
Cardigan,  and  all  other  the  real  estate  purchased  by  my 
[*671]  said  sister  *in  Wales,  from  and  after  the  events  and 
contipgenoies  hereinbefore  mentioned  concerning  the 
same,  and  also  as  to  all  the  rest,  residue  and  remainder  of  the 
said  real  and  personal  estate  over  which  I  have  any  disposing 

{)ower,  under  and  by  virtue  of  the  last  will  and  codicil  of  my  said 
ate  sister,  I  declare  and  direct  that  the  said  John  Jones,  Sharon 
Turner  and  Samuel  Pearce  Parson,  and  the  survivors  of  them, 
&c.,  shall  and  do  stand,  and  be  seised,  possessed  of,  and  interested 
in  the  same,  in  trust  for  themselves,  the  said  John  Jones,  Sharon 
Turner  and  Samuel  Pearce  Parson.  And  I  do  hereby  give, 
direct,  limit  and  appoint  the  same  to  the  said  John  Jones,  Sharon 
T\:^mer  and  Samuel  Pearce  Parson,  their  respective  heirs,  exe- 
cutors and  administrjitors,  equally  to  be  divided  among  them, 
share  and  share  alike,  as  tenants  in  common,  and  for  their  own 
Tespeotive  absolute  use  and  benefit.  And  if  any  one  or  more  of 
them,  John  Jones,  Sharon  Turner  apd  Samuel  Pearce  Paitoiii 
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0hall  die  in  my  lifetime,  then  thdr  share  or  shares  sKall  not 
lapse,  bnt  shall  be  paid  to  such  person  or  persons  as  shall  be  his 
or  their  respective  neirs,  executors  and  administrators,  absolutely 
and  forever;  and,  so  far, as  the  law  enables  me  in  this  behalfj  I 
constitute  and  appoint  the  said  John  Jones,  Sharon  Turner  and 
Samuel  Pearoe  Parson  executors  of  this  my  will.  And  I  hereby 
revoke  all  my  former  wills,  and  I  give  to  my  servant,  Mary 
Langford,  800^." 

The  testatrix  made  a  codicil  to  her  will,  dated  the  81st  of 
March,  1818,  containing  directions  as  to  her  sister's  monument, 
and  as  to  the  erection  of  a  similar  monument  for  herself,  and  con- 
firming  and  republishing  her  will. 

On  the  20th  of  March,  1819,  she  made  a  second  codicil,  in 
which,  after  reciting  the  death  of  Samuel  Pearce  Parson, 
*and  the  appointment  which  she  made  by  her  will  to  [*672] 
Jones,  Turner  and  Parson,  upon  the  trusts  therein  de- 
clared, an4,  among  others,  aa  to  the  200Z.  for  Mary  Anne  Honor 
Parson,  the  1,000^.  for  her  goddaughter  Martha  Elizabeth  TuraBr, 
and  as  to  the  freehold  estates  at  Fynnon  Wen  and  the  piece  of 
land  in  the  parish  of  Llanbadarn  Faur  for  Sharon  Turner  and 
his  sons,  ana  as  to  the  pianoforte  of  her  sister  for  her  goddaugh- 
ter, and  as  to  her  wearing  apparel,  table  and  bed  linen,  lace, 
trinkets,  &c.,  to  Mary  Turner,  wife  of  Sharon  Turner :  and  as  to 
all  the  rest,  residue  and  remainder  of  her  said  real  and  personal 
estate,  over  which  she  had  any  disposing  power,  under  the  will 
and  codicil  of  her  sisrter,  she  gave  Parson's  share  of  the  residue 
to  her  husband,  George  Bonsall,  if  he  should  survive  her,  con- 
firmed the  appointment  of  the  other  two  parts  of  the  residue  to 
Jones  and  Turner,  and  proceeded  as  follows  :  "  And  I  also  give, 
direct,  limit  and  appoint  to  my  said  husband,  during  the  term  of  his 
natural  life,  all  that'said  freehold  messuage,  lands,  hereditaments 
and  premises  at  Fvnnon  Wen,  and  at  Llanbadarn  Faur;  and 
after  hisr  decease,  then  I  give  and  appoint  the  same  to  the  said 
Sharon  Turner,  and  to  his  sons  Alfred  and  William,  their  heirs 
and  assigns,  as  mentioned  and  appointed  by  my  will.  And  I 
give  and  appoint  to  George  Bonsall  the  carriages  and  horses  and 
all  the  household  furniture  over  which  I  have  any  disposing 
power ;  but  the  pianoforte,  wearing  apparel,  lace,  trinkets,  watches, 
jewels  and  other  effects,  I  give  and  appoint  to  Martha  Elizabeth 
Turner,  and  Mary  Turner  as  mentioned  in  my  wiU.  And  I  will 
and  appoint  that  my  funeral  and  testamentary  expenses,  and  the 
costs  of  my  sister's  monument  and  my  own  be  paid  out  of  the  said 
last  mentioned  residue,  before  the  same  is  diviaed ;  and  I  revoke 
and  annul  the  said  sum  of  200Z.  given  to  Mary  Ann 
Honor  Parson,  and  also  the  sum  *of  800?.  given  by  my  [*678] 
will  to  Mary  Langford :  and  instead  thereof,  I  direct  my 
executors  to  pay  to  the  said  Mary  Langford  the  sum  of  5?.  a  year 
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during  her  natural  life,  out  of  the  said  residue ;  and  I  appoint 
the  said  John  Jones  and  Sharon  Turner  executors  of  mj  said 
will,  and  confirm  my  said  will,  and  the  codicil  thereto  annexed, 
in  all  respects  in  which  the  same  have  not  been  altered  by  this 
my  last  codicil ;  and  do  declare  the  said  will  and  codicil  to  be, 
with  this  present  codicil,  my  last  will  and  testament,  and  revoke 
ill  others. 

Thp  testatrix  made  a  third  codicil  to  her  will,  dated  the  22d 
of  October,  1824,  by  which,  after  reciting  the  death  of  her  hus- 
band, George  Bonsall,  she  gave  to  her  surviving  executors  and 
trustees  all  that  by  her  codicil  she  had  given  and  bequeathed  to 
her  husband,  Greorge  Bonsall ;  and  in  other  respects  she  con- 
firmed and  republished  her  will,  and  former  codicils. 

George  Bonsall,  the  husband  of  Elizabeth  Leighton  Bonsall, 
died  without  issue,  having  made  a  will,  dated  the  15th  of  April, 
1822,  by  which  he  devised  the  residue  of  his  real  estate,  in  the 
events  which  happened,  to  trustees  for  his  sister,  the  plaintiff 
Mwy  Hughes,  for  ner  life,  with  divers  successive  remamders  to 
persons  made  defendants  to  this  suit.  His  heir  at  law  was  also 
made  a  party  defendant;  he  died  intestate  as  to  his  personal  es- 
tate, and  the  plaintiflF,  Mary  Hughes,  and  other  parties,  defend- 
ants, were  his  next  of  kin. 

On  the  26th  of  October,  1829,  Elizabeth  Leighton  Bonsall 
made  a  will,  duly  attested  to  pass  real  estate,  in  the  following- 
words : 

"  This  is  the  last  will  and  testament  of  m6,  Elizabeth  Leighton 
Bonsall,  widow.  I  desire  to  be  buried  in  the  old  parish 
[*674]  *church  of  Aberystwith,  in  the  county  of  Cardigan,  in 
the  principality  of  Wales,  in  the  same  vault  with  my 
late  sister.  1  desire  that  the  sum  of  400Z.  be  laid  out  in  erecting 
a  monument  to  my  memory,  similar  to  the  monument  of  my  said  late 
sister,  in  the  church  of  Aberystwith.  I  will  and  desire  that  my 
funeral  and  testamentary  expenses  be  first  paid,  and  then  I  give 
and  bequeath  unto  my  friend,  Mrs.  Mary  Lawrence,  the  sum  of 
500Z.,  and  also  my  best  set  of  pearls,  for  her  own  sole  and  sepa- 
rate use,  free  fix>m  the  debts  and  engagements,  and  not  to  besub- 
{'ect  to  the  power  or  control  of  her  present,  or  any  future  hus- 
)and.  I  give  and  bequeath  to  my  friend,  Mr^.  Mary  White,  the 
sum  of  500Z.,  and  also  all  my  trinkets  (except  the  set  of  pearls 
bequeathed  as  aforesaid,  and  my  watches.)  1  give  and  bequeath 
unto  my  friend,  Mrs.  Scarborough,  now  residing  with  the  said 
Mrs.  Marv  White,  the  sum  of  500Z.,  and  also  a  plain  gold  watch, 
which  belonged  to  my  sister,  for  her  own  sole  and  separate  use, 
free  from  the  debts  and  engagements,  and  not  to  be  subject  to 
the  power  or  control  of  her  present  or  any  ftiture  husband.  I 
give  and  bequeath  unto  my  friend,  Mrs.  Hawkins,  the  sum  of 
800t    I  give  and  bequeath  unto  my  fiiend.  Miss  Hinds,  now  re- 
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siding  with  me  as  a  companion,  the  sum  of  300t,  and  also  all  my 
furniture,  clocks,  watches,  books,  pictures,  glass,  linen  and  wear- 
ing apparel,  and  my  pianoforte  and  music  books.  I  give  and 
becjueath  unto  my  friend,  Mr.  Jonathan  Haynes,  the  sum  of  500/. 
I  give  and  bequeath  unto  niy  friend,  Mr.  Sharon  Turner,  the  sum 
of  50/.,  and  unto  Mr.  Alfred  Turner,  his  son,  the  sum  of  60L  I 
give  and  bequeath  unto  my  friend,  Mr.  John  Gould,  of  Bromp- 
ton,  in  the  county  of  Kent,  solicitor,  the  sum  of  3,000/. ;  but  if 
the  said  John  Gould  should  happen  to  die  before  me,  then  I  will 
that  the  said  sum  of  8,000/.  should  be  equally  divided  between 
and  amongst  such  of  the  children  of  the  said  John 
Gould  as  shall  be  living,  at  the  *time  of  my  decease.  I  [*675] 
give,  devise  and  bequeath  all  my  freehold  and  copyhold 
estates  ilk  the  county  of  Middlesex  aforesaid,  and  Cardigan,  in 
the  principality  of  Wales,  and  elsewhere,  unto  my  relation,  John 
Jones,  of  Yrstrad,  in  the  county  of  Carmarthen,  in  the  said 

;)rincipality,  esquire,  member  of  Parliament,  his  heirs  and  a&sigas 
brever.  And  as  to  all  the  rest,  residue  and  remainder  of  my 
estates  and  effects,  whatsoever  and  wheresoever,  whether  real  or 
personal,  plate,  moneys,  leasehold,  mortgages,  bonds  or  other  se- 
curities for  money,  stocks,  funds,  or  other  property,  and  whether 
in  possession,  reversion  or  expectancy,  or  held  in  trust  for  me,  I 
give,  devise  and  bequeath  the  same,  and  every  part  thereof,  unto 
the  said  John  Jones,  his  heirs,  executors,  administrators  and 
assigns  forever.  And  I  do  hereby  nominate  the  said  John 
Jones,  and  the  aforesaid  Jonathan  Haynes,  executors  of  this  my 
will,  at  the  same  time  revoking  and  making  void  all  and  every 
other  will  and  wills  by  me  at  an^r  time,  heretofore  made,  and  de- 
claring this  only  to  be  my  last  will  and  testament." 

The  testatrix  made  a  codicil  to  this  will,  dated  the  14th  of 
June,  1830,  by  which  she  gave  to  Sharon  Turner,  3,000/.  at  his 
death  to  be  equally  divided  between  his  family,  and  some  other 
pecuniary  legacies. 

On  the  25th  of  February,  1831,  the  last  mentioned  will  and 
codicil  were  proved  by  John  Jones  and  Jonathan  Haynes,  the 
executors  therein  named,  in  the  Prerogative  Court  of  Canto 
bury.(a) 

(a)  The  Prerogative  Court  of  Canterbury  afterwards  decreed  a  grant  of  adminis- 
tration of  the  ^\'ill  of  the  16th  December,  1815,  and  three  codicils,  to  the  nominee  of 
Sharon  Turner,  "  limited  only  to  become  a  party  to,  and  to  attend,  supply,  substan- 
tiate, and  confirm  proceedings  in  the  Court  of  Chancery  touching  and  concerning  the 
execution  of  the  power  of  appointment  under  the  wills  and  codicils  of  the  deceased, 
or  Qjther  of  them:"  but  the  court  directed  that  such  limited  administration  should  bo 
without  prejudice  to  the  probate  granted  to  Jones  and  Ilayncs,  Against  that  decree 
of  limited  administration  an  appeal  was  brought  to  the  court  of  delegates.  That 
court  reversed  the  decree  of  limited  administration,  and  afterwards,  upon  the  peti- 
tion of  Sharon  Turner  and  William  Tamer,  praying  tliat  the  grant  of  probate  to  Jones 
and  Haynes  might  bo  revoked,  and  on  the  petition  of  Jones  and  Haynes,  praying 
that  the  same  probate  might  bo  confirmed,  the  cause  was  heard  before  the  same 

Vol.  in.  29 
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[*676]  *The  bill  was  filed  by  James  Hughes  and  Maiy  Hughes, 
his  wife,  against  Sharon  Turner,  the  surviving  trustee 
under  the  will  of  Martha  Davies,  against  John  Jones  and  Jona- 
than Haynes,  the  executors  of  Mrs.  Bonsall,  against  the  Eev. 
Isaac  Bonsall,  the  administrator,  with  the  will  annexed,  of  George 
Bonsall,  and  against  other  parties,  as  well  those  who  claimed  an 
interest  in  the  personal  or  real  estate  of  George  Bonsai,  as  those 
who  were  interested  in  supporting  the  valioity  of  the  appoint- 
ment, under  the  first  will  and  codicils  of  Mrs.  Bonsall,  so  far  as 
the  real  estate  of  Martha  Davies  was  concerned.  The  plaintiflfe, 
by  their  bill,  submitted  that  the  residuary  personal  estat^  of  Mar- 
tha Davies  became,  in  default  of  appointment,  part  of  the  general 
residue  of  the  personal  estate  of  &eorge  Bonsall,  and  that  the 
same  ought  to  be  distributed  between  the  plaintifF,  MarytfLughes, 
and  the  defendants,  the  other  next  of  kin  of  George  Bonsall ;  and 
that  the  residue  of  the  real  estate  of  Martha  Davies  also  became, 
in  default  of  appointment,  part  of  the  real  estate  of  George  Bon- 
sall, and  belonged  to  the  plaintifl^  Mary  Hughes,  and  the  other 
devisees  under  his  will,  according  to  their  respective  in- 
[*677]  terests  therein.  And  the  bill  *prayed  that  it  might  be 
declared  that  the  power  of  appointment,  giveii  by  the 
will  of  Martha  Davies  to  Elizabeth  Leignton  Bonsall  was  never 
executed,  and  that  the  plaintiff^,  Mary  Hughes,  and  the  other  par- 
ties, defendants,  accordmg  to  their  respective  interests,  might  be 
declared  to  be  entitled,  in  default  of  such  appointment,  to  the 
residue  of  the  personal  and  real  estates  of  Martna  Davies. 

By  the  decree  made  at  the  hearing,  on  the  20th  of  June,  1833, 
special  inquiries  were  directed  for  the  purpose  of  ascertaining  the 
property  which  Mrs.  Bonsall  possessed,  and  the  property  over 
which  she  had  a  power  of  disposition ;  and  the  Master  found  that 
the  trustees  of  Martha  Davies*  will  were  seised  of  an  estate  in 
Cardiganshire,  called  Troedrhieu  Castell,  conveyed  to  them  upon 
the  trusts  of  that  will;  that  the  lands  Fynnon  Wen,  in  the  county 
of  Cardigan,  having  been  purchased  by  Martha  Davies,  after  the 
date  of  her  will,  descended  to  Elizabeth  Leighton  Bonsall,  as  her 
heiress  at  law,  unless  the  codicil,  executed  subsequently  to  the 
purchase,  was  to  be  coiisidered  as  a  republication  of  the  will,  and, 
subject  to  the  opinion  of  the  court  on  that  point,  the  Master 
found  that  Eli&abeth  Leighton  Bonsall  was,  at  the  date  of  her 
will  made  in  1829,  seised  in  fee  of  the  lands  at  Fynnon  Wen. 
And  he  found  that  E.  L.  Bonsall,  at  the  date  of  the  will  made 
in  1829,  was  seised  in  fee  of  a  messuage  in  the  county  of  Middle* 
sex,  and  possessed  of  a  leasehold  messuage  in  the  same  county; 

judges  delegate,  who  confirmed  the  probata  of  the  will  of  the  26th  of  October,  1829, 
and  codicil,  gnmted  to  Jones  and  Ha}^es,  holding  that  the  intention  of  the  testatrix 
to  revoke  the  former  will,  was,  taking  all  the  contents  of  the  latter  will  together, 
clear.    See  4  Ilogg.  Eccl  Bep.  30,  where  the  case  is  fully  reported. 
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axid  that  she  was  absolutely  entitled  in  equity  to  a  mortgage  for 
6,000^,  charged  upon  certain  estates  called.  Twedyluckba,  situate 
in  the  county  of  Cardigan,  which  were  conveyed  in  fee  to  the 
trustees  of  her  marriage  settlement,  subject  to  redemption  on  re^ 
payment  of  the  mortgage  money  and  interest ;  and  tnat  she  was 
not  seised  in  fee  simple,  nor  had  power  to  dispose  of  any 
♦real  estates  situate  in  the  counties  of  Middlesex  and  [*678] 
Cardigan,  except  as  therein  before  stated.  And  he  found, 
that,  at  the  date  of  the  will  made  in  1829,  £.  L.  Bonsall  was  in 
possession  of  a  plain  gold  watch,  a  pianoforte  and  several  music 
Dooks,  -wthich  all  belonged  to  or  formed  part  of  the  property  of 
Martha  Davies. 

The  questions  in  the  cause  were,  first,  whether  the  codicil  to 
the  will  of  Martha  Davies,  operated  as  a  republication  of  the  will 
so  as  to  pass  the  real  estate,  purchased  between  the  date  of  the 
will  and  that  of  the  codicil ;  and,  secondly,  whether  the  will  of 
Elizabeth  Leighton  Bonsall,  dated  the  26th  of  October,  1829, 
was,  or  was  not,  a  good  execution  of  the  power  given  to  her  by 
the  will  of  Martha  Bavies.  A  third  question,  nosed  by  the  par- 
ties interested  in  supporting  the  validity  of  the  appointment  made 
by  the  will  of  E.  L.  Bonsall,  dated  the  16th  of  December,  1815, 
was  whether  that  instrument,  though  revoked  by  the  subsequent 
will  as  to  the  personal  estate,  was  not  a  good  execution  of  the 
power  with  respect  to  the  real  estate  of  Martha  Davies. 

Mr.  Pemberton  and  Mr.  Richards  for  the  plaintiffs: — It  cannot 
be  disputed  that  the  will  of  1815  and  codicils,  had  they  remained 
unrevoked,  would  have  operated  as  a  good  execution  of  the 
power  given  to  Mrs.  Bonsall  by  the  will  of  her  sister,  Martha 
Davies.  Mrs.  Bonsall  in  these  instruments  refers,  in  the  most 
express  and  formal  language,  to  the  power ;  and  she  disposes 
fully  of  all  the  property,  both  real  and  personal,  over  which  the 
will  of  her  sister  had  given  her  the  power  of  disposition.  As  to 
the  personal  estate,  the  will  of  1815,  and  the  three  codicils  have 
been  rejected  by  the  Ecclesiastical  Court,  the  original  grant  of 
probate  to  the  executors  of  the  will  of  1829,  having  b^n  con- 
firmed, after  an  elaborate  argument,  by  the  court  of  dele- 
gates. 

*The  will  of  1815  and  codicils,  therefore,  may  be  con-  [*679] 
sidered  as  a  nullity ;  and  cannot  be  brought  in  aid  of 
the  questions  which  this  court  is  called  upon  to  decide.  In  the 
will  of  1829,  which  has  been  finally  established  by  the  court  of 
delegates,  and  which  is  the  only  instrument  that  can  be  looked 
at  for  the  purpose  of  determining  whether  the  testatrix  has  exer- 
cised the  power  of  disposition  given  by  the  will  of  her  sister, 
there  is  no  reference  whatever  to  the  power ;  neither  is  there  any 
mention  of  the  property  of  Martha  Davies,  from  which  an  inten- 
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Hon  of  exercising  the  power  can  be  implied.  Now  it  ia  a  settled 
principle,  that  there  must  either  be  a  reference  to  the  power,  or 
such  a  disposition  of  the  subject  of  the  power,  that  the  intention 
of  executmff  the  power  may  be  plainly  inferred ;  JSir  Edward 
Clere^s  case ;(«)  Andrews  y,  mrimot{b)  m  this  case  the  testatrix 
gives  to  one  of  the  legatees,  the  sum  of  500t,  and  also  a  plain 
gold  watch  "  which  belonged  to  my  sister ; "  but  it  is  evident 
that  she  considered  the  watch. as  her  own,  the  words  "which  be- 
longed to  my  sister,"  being  mere  words  of  description ;  and  as  to 
the  pianoforte  and  music  books,  bequeathed  to  anotiber  legatee^ 
and  which  have  been  found  by  the  Master  to  have  been  the 
property  of  Martha  Davies,  she  expressly  calls  them  "ray  piano* 
forte  and  music  books."  These  trifling  articles  were  either  given 
to  Mrs.  Bonsall  by  Martha  Davies  in  her  lifetime,  or  suffered  to 
remain  in  the  f)Ossession  of  Mrs.  Bonsall  by  the  trustees  of  the 
will  of  Martha  Davies ;  and  it  is  impossible  to  infer  fixnn  the 
specijSc  bequest  of  these  articles,  which  the  testatrix  conaktered^ 
as  they  were  in  fact,  her  own,  that  she  intended  to  exercise  her 
power  of  appointing  to  the  whole  of  Martha  Davies'  personal 

estate. 
[*680]        *Even  if  it  were  clear  that  the  watch,  pianoforte,  and 

music  books  constituted  a  part  of  Martha  Davies'  prop- 
erty, over  which  Mrs.  Bonsall  had  a  power  of  appointment,  the 
bequest  of  these  articles  coupled  with  the  general  residuary  be- 
quest of  all  her  effects,  would  not,  according  to  the  authorities, 
operate  as  an  execution  of  her  power.  The  court  must  find  an 
intention  to  execute  the  power ;  and  it  is  impossible  to  infer  an 
intelition  to  dispose  of  property  exceeding  the  value  of  20,000t 
from  the  bequest  of  a  few  articles  not  worth  20t,  and  which  the 
testatrix  considered  and  describes  as  her  own. 

As  to  the  real  estate,  the  first  question  is,  whether  the  Cardi- 
gan estate,  which  was' purchased  by  Mrs.  Davies,  between  the 
aate  of  her  will  and  that  of  the  coaicil,  passed  by  the  codicil ; 
for,  if  it  did  not,  it  descended  upon  Mrs.  Bonsall,  and  no  ques- 
tion can  arise  as  to  the  execution  of  the  power  with  reference  to 
that  estate.  In  Bowes  v.  Botves,{c)  which  is  the  leading  case 
upon  this  point,  the  testator  devised  all  his  freehold  and  copv- 
hold  lands  to  trustees,  and  afterwariis  purchased  new  lands. 
Subsequently  to  the  purchase,  he  made  a  codicil  to  his  will,  by 
which,  after  reciting  that  he  had  devised  all  his  freehold  and 
copyhold  lands,  tenements  and  hereditaments,  he  revoked  the 
devise  so  far  as  it  related  to  two  of  his  trustees,  and  devised  his 
said  lands,  tenements  and  hereditaments  to  the  other  trasteea 
upon  the  same  trust,  and  declared  his  codicil  to  be  a  part  of  his 

(a)  6  Co.  18  a.  <<;)  2  Bo&  ft  PulL  500. 

(6)  2  Bro.  C.  C.  297., 
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■Vfill.  Upon  a  case  sent  to  the  Court  of  King's  Bencli,(a)  that 
court  returned  a  certificate  that  the  after-purchased  lands  did  not 
pass :  Lord  Loughborough  decided  the  case  in  conformity  with 
the  opinion  of  the  Court  of  King's  Bench ;  and  his  deci- 
sion was  aflBrmed,  upon  appeal,  by  the  *House  of  Lords.  [*681] 
The  prineiple  upon  whicn  cases  of  this  kind  have  been 
determined,  is  this ;  that  where  a  will  contains  a  general  devise 
of  real  estates,  and  estates  are  purchased  afterwards,  and  a  codicil 
made  after  the  purchase,  the  codicil  will  pass  the  after-purchased 
estates,  if  it  confirm  the  will  generally,  and  contain  nothing  to 
indicate  a  different  intention ;  but  if  the  codicil  is  made  for  a 
particular  purpose,  or  deals  only  with  specific  dispositions  of  the 
will,  the  presumption  of  a  general  intention  to  republish  the  will^ 
and  brteg  it  down  to  the  date  of  the  codicil,  will  be  rebutted. 
Where  the  expressed  object  of  the  oodicil  is  so  limited,  an  inten- 
tion to  include  the  after-purchased  estates  cannot  be  presumed, 
because  the  fiamer  of  the  codicil  has  himself  shown  the  particu- 
lar reason  for  which  the  codicil  was  made.  The  main  object  of 
Mrs.  Davies'  codicil  was  to  substitute  a  new  trustee  for  the  pur- 

res  of  her  will,  in  piace  of  the  trustee  who  had  died ;  and  so 
the  case  is  not  distinguishable  from  Bowes  v.  Bowes.  Another 
object  of  the  codicil  was,  to  revoke  the  legacy  given  to  Mary 
Longford ;  and  the  case  of  Monypenny  v.  Bri8tow^(p)  has  decided, 
that  where  the  dispositions  of  a  codicil  are  confined  to  property 
devised  by  the  wnl,  the  codicil  will  not  have  the  effect  of  re- 
publishing the  will,  so  as  to  carry  after-purchased  property. 
Afonypermy  v.  Bristow  is  an  extremely  strong  case,  for  there  the 
codicil  contained  a  recital  referring  to  the  whole  of  the  testator's 
real  estates,  which  of  course  included  the  estates  of  which  he  was 
seised  at  the  date  of  the  codicil,  and  yet,  as  the  dispositive  part 
of  the  codicil  related  only  to  property  devised  by  the  will,  it  was 
held  both  in  this  court  and  upon  appeal,  that  no  intention  of 
passing  the  after-purchased  estates  could  be  infeired  from  the 
language  of  the  codicil. 

*As  to  Mrs.  Bonsairs  devise  of  all  her  estates  in  the  [*682] 
counties  of  Middlesex  and  Cardigan,  it  has  been  found 
by  the  Master,  that  she  had  property  in  both  those  counties, 
other  than  that  to  which  she  bad  a  power  of  appointing  under 
the  will  of  her  sister ;  and  it  has  been  decided,  that  where  the 
words  of  a  devise  can  be  satisfied  by  e^tes  belonging  to  the  de- 
visor, and  there  is  no  reference  to  the  power,  sucn  words  shall 
not  operate  so  as  to  pass  e^tes  over  which  the  devisor  has  a 
mere  power  of  appointment;  Napier  v.  Napier^{e)  Lewis  v* 
LeweUyrL{d) 

(a)  Lady  Sirathmore  t.  Bowes,  7  T.  B.  482.         (c)  1  Sim.  28. 

iP)  2  Rosa.  It  M^lne,117.  (d)  1  Tuiil  t  Husai  104 
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The  will  of  1815,  therefore,  is  not  an  execution  of  the  power, 
either  as  to  the  personal  or  the  real  estates ;  and  as  that  will  has 
been  finally  declared  by  a  court  of  exclusive  jurisdiction  to  have 
revoked  the  dispositions  of  the  prior  will  as  to  die  personal  es- 
tate, it  is  not  very  probable  that  this  court  will  come  to  a  differ- 
ent conclusion  as  to  the  real  estate.  If,  then,  the  testamentary 
appointment  of  1815  was  revoked  by  the  will  of  1829,  and  the 
latter  will  is  no  execution  of  the  power,  the  plaintiff,  'Mary 
Hughes,  is,  in  default  of  appointment,  entitled  to  the  declaration 
which  she  prays  by  her  bill. 

Mr.  Barber,  Mr.  Treshve,  Mr.  Tinney,  Mr.  Spence  and  Mr.  B. 
Martirij  for  defendants  in  the  same  interest  as  the  plaintiff  cited 
and  commented  upon  the  following  cases ; — Doe,  dem.  ifowdl  v. 
Roake^ifl)  Powell  v.  Loxdak^Qi)  Jones  v.  Ourry,{c)  Farmer  v.  Brad- 
fordjd)  Adams  v.  Austen,{e)  Onions  v.  Tyrer^ijj)  Hughes 
[*683]  V.  ^  Turner j{h)  Wallop  v.  Lord  PoriS7nouih,{i)  Standen  v. 
Standen,{k)  Bailey  v.  Lloyd,{[)  Hunlock  v.  Oell,{m) 

Mr.  Beames  and  Mr.  Kinderskyy  for  the  defendaiits,  Sharon 
Turner  and  Alfred  Turner,  contended  that  the  wiU  of  1816, 
though  it  was  declared  by  a  court  of  competent  jurisdiction  to 
hjLve  been  revoked  pro  iantOj  and  could,  therefore,  have  no  effect 
as  to  the  personal 'estate,  was  not  wholly  revoked  as  to  the  real 
estate ;  and  that  so  &r  as  it  related  to  the  estates  over  which 
Mrs.  Bonsall  had  a  P^wer  of  disposition,  it  was  a  good  testament- 
ary appointment.  The  general  clause  of  revocation,  in  lie  will 
of  1829,  must  be  understood  with  reference  to  the  subject  matter 
intended  to  be  revoked.  It  could  apply  only  to  a  proper  will, 
not  to  an  appointment  in  the  nature  of  a  will.  There  was  no 
substitution  in  the  will  of  1829,  for  the  appointment  of  the  real 
estates  made  by  the  will  of  1815,  and,  therefore,  the  clause  of  re- 
vocation in  the  last  will  did  not  affect  the  appointment  in  the 
prior  will.  OniOTis  v.  Tyrer^{n)  Powell  v.  M(maieU,{o)  Denny  v. 
jB!ar(on.(p) 

Mr.  Jacob  and  Mr.  Blake  for  the  heir  at  law  of  George  Bonsall. 

Mr.  Bickersteih  and  Mr.  Wilson  for  the  defendants  Jones  and 
Haynes : — If  a  devise  be  made  by  a  person,  having  a  power  of 

(a)  2  Bing.  491 ;  6  B  &  0. 120;  and  6  Bing.  414. 

(6)  2  B.  &  Aid.  291.  (e)  3  Ruas.  461. 

c)  1  Swan.  66.  (g)  1  P.  Wma.  345. 

d)  3  Russ.  364.  (h)  4  Hagg.  Eod,  Rep.  30. 
i)  Sugd.  Powers,  Vol  II,  6th  edit.  App.  12. 

(A)  2  Vea  jun.  689.  .    fri)  1  P.  Wma  345. 

(0  5  Ross.  341.  (o)  6  Mad.  216. 

(m)  1  Russ.  ft  Mylno,  515.  (p)  2  Fhillim.  516L 
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appointment,  in  terms  applicable  to  property  distinct 
^from  the  subject  of  the  power,  it  will  not  operate  as  an  [*684] 
execution  of  the  power.  Thus  Mrs.  Bonsall  nad  real  es- 
tate of  her  own  in  the  county  of  Middlesex ;  and  there  was  real 
estate,  in  that  county  vested  in  the  trustees  of  Mrs.  Davies'  will, 
over  which  she  had  a  power  of  disposition.  "  A  devise  of  all  my 
estate  in  the  county  of  Middlesex,'*  will  properly  apply  to  her  own 
property ;  and  therefore  cannot  apply,  according  to  this  rule,  to 
the  property  over  which  she  haa  a  power  of  disposition.  On 
the  other  hand,  if  the  devise  be  made  in  terras  which  can  only 
apply  to  the  subject  of  the  power,  it  will  operate  as  a  good  ap- 
pointment, though  no  reference  be  made  to  the  power.  Thus 
"  a  devise  of  all  my  real  estates  in  the  counties  of  Middlesex  and 
Cardigan,"  is  a  good  execution  of  the  power  as  to  the  Cardigan 
estates,  because  the  testatrix  had  no  real  estate  in  Cardigan,  other 
than  that  over  which  she  had  a  power  of  appoinWent.  There 
was  the  estate  at  Fynnon  Wen,  Avhich  she  had  expressly  treatecl 
as  a  subject  of  her  power  in  the  will  of  1815.  There  was,  be- 
sides this,  another  estate  in  Cardiganshire  over  which  she  had  a 
power  of  disposition.  By  the  will  of  Martha  Davies,  the  trus- 
tees were  empowered  to  invest  any  portion  of  her  personal  estate 
in  the  purchase  of  land  with  the  consent  of  Mrs.  Bonsall ;  and 
they  did,  accordingly,  in  the  year  1824,  purchase  with  her  con- 
sent an  estate  in  Cardiganshire,  called  Troedrhieu  Castell,  which 
was  conveyed  to  them  by  a  deed,  reciting  the  will  of  Martha 
Davies,  upon  the  trusts  of  that  will.  This  property,  therefore, 
was  a  subject  of  the  power  newly  created.  The  will  of  1829 
does  not  specifically  refer  to  the  power,  but  it  deals  with  property 
which  Mrs.  Bonsall  could  only  dispose  of  by  virtue,  ana  in  exe- 
cution of  the  power.  The  gold  watch,  the  pianoforte,  and  the 
music  books  are  found  by  the  Master  to  be  part  of  the 
trust  property  bequeathed  by  the  will  of  *Martha  [*685] 
Davies  to  her  trustees ;  and  this  portion  of  the  property 
is  specifically  bequeathed  by  Mrs.  Bonsall.  The  Cardigan  es- 
tates, which  are  part  of  the  real  estates  held  in  trust  for  her,  are 
specifically  devised,  and  she  concludes  by  disposing  of  all  the 
rest  of  her  estates  and  effects,  whether  real  or  personal,  and 
whether  in  possession,  reversion  or  expectancy,  or  held  in  trust 
for  her.  These  dispositions  bring  the  case  exactly  within  the 
principle  of  the  authorities  by  which  it  has  been  decided,  that  a 
specific  devise  or  bequest  of  a  part  of  the  property,  over  which 
the  testator  has  a  power  of  appointment,  fcUowed  by  a  general 
devise  of  the  residue,  is  a  good  execution  of  the  power.  In 
Standen  v.  Standen,{a)  the  testatrix,  who  had  a  power  of  appoint- 
ment by  will  to  one-half  of  the  produce  of  her  deceasea  hus- 

(a)  2  Ves.  jun.  689. 
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date  of  tlie  codicil  Mrs.  Davies,  in  general  words,  devises  all  hear 
real  and  personal  estate  to  trustees.  If  these  words  are  referred 
to  the  date  of  the  codicil,  the  Cardigan  estate  necessarily  passes 
to  the  trustees  as  a  part  of  the  real  estate  of  Mrs,  Davies,  The 
first  clause  in  the  codicil,  referring  to  the  will,  revokes  a  pecu- 
niary legacy  given  bjr  the  will  to  Mary  Langford,  and,  bv  the 
general  rule,  the  will  is  republished  as  to  land.  It  is  argueo,  that 
a  contrary  intention  is  to  be  inferred  from  the  subsequent  part  of 
the  codicil  The  codicQ  proceeds  to  notice  the  death  of  Mr.  Hil- 
ton, one  of  the  trustees  named  in  the  will,  and  revokes  all  estates, 
interests  powers,  and  authorities,  given  by  her  will  to 
[*689]  Mr.  Hilton,  and  then  *vests  those  estates,  interests,  pow- 
ers and  authorities,  in  Mr.  Turner.  This  part  of  the 
codicil,  so  far  from  raising  aii  inference  of  an  intention  on  the  part 
of  Mrs.  Davies  not  to  republish  the  will,  would  in  itself  have 
amounted  to  a  republication.  A  question  might  possibly  have 
been  raised,  whether  Mr.  Turner  became  a  trustee  of  the  after- 
purchased  estate,  which  could  not  pass  by  the  will ;  but  no  seri- 
ous doubt  could  be  raised,  even  upon  that  point.  It  appears  to 
me,  therefore,  to  be  clear  that  the  will  was  republished  by  the 
codicil,  and  that  the  after-purchased  estate  passed  to  the  trustees 
appointed  by  the  codicil. 

In  the  year  1815,  Mrs.  Bonsall  makes  a  will,  expressly  refer- 
ring to  the  power  of  disposition  given  to  her  by  her  sister,  Mrs. 
Davies,  and  exercising  it  to  its  fullest  extent :  she  subsequently 
makes  three  codicils  to  this  will,  plainly  referring  to  this  power. 
In  1829,  after  her  husband  died,  Mrs.  Bonsall  makes  the  will  in 
question,  which  begins  by  referring  to  the  monuments  for  her 
sister  and  herseli^  which  had  been  the  subject  of  the  first  codicil 
to  her  will  of  1815.  She  then  gives  certain  pecuniary  and  spe- 
cific legacies ;  and,  amongst  others,  a  plain  gold  watch,  which,  she 
states,  nad  belonged  to  her  sister,  and  a  pianoforte  and  music 
books,  which  the  Master  found  had  also  been  the  property  of  her 
sister.  She  then  devises  all  her  fi:^ehold  and  copyhold  estates  in 
the  county  of  Middlesex,  and  in  Cardigan,  and  elsewhere ;  and 
as  to  all  the  rest,  residue  and  remainder  of  her  estate  and  eflfects 
whatsoever  and  wheresoever,  (whether  real  or  personal,  and 
whether  in  possession,  reversion,  or  expectancy,  or  held  jin  trust 
for  her,)  she  gives  the  same,  and  every  part  thereof,  to  the  de- 
fendant, John  Jones,  his  heirs,  executors,  administrators,  and  as- 
signs, forever ;  and,  after  nominating  her  executors,  she 
[*690]  revokes  and  makes  void  all  and  every  *other  wiU  and 
wills,  by  her  at  any  time  theretofore  made,  declaring  that 
only  to  be  her  last  will  and  testament :  and  this  will  is  executed 
and  attested  in  the  manner  required  for  the  execution  of  the 
power  given  to  her  by  the  will  of'  Mrs.  Davies.  There  is  here, 
m  words,  no  express  reference  to  an  intention  to  execute  the 
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power ;  but  there  is  a  devise  of  her  estate  in  the  county  of  Cardi- 
gan, and  she  had  no  estate  in  the  county  of  Cardigan,  except  the 
estate  which  passed,  by  the  republication,  to  the  uses  of  Mrs.  Da- 
vies*  will.  There  is  here  a  gift  of  a  gold  watch,  pianoforte,  and 
music  books,  which  she  could  only  dispose  of  by  the  execution 
of  her  power.  It  is  argued,  that  she  had  assumed  and  treated 
these  as  ner  own  property,  independently  of  her  sister's  will :  no 
such  inference  judicially  arises.  It  is  to  be  inferred,  that,  with 
the  permission  of  the  trustees,  she  had  the  personal  use  of  these 
triflmg  articles  during  her  life.  A  gift  of  the  rest,  residue  and 
remainder  of  her  real  and  personal  estate,  imports  a  gift  of  the  rest 
and  residue  of  that  estate  which  she  considered  her  own,  and  had 
previously  partly  disposed  of.  She  had  previously  partly  disr 
posed  of  real  and  personal  estate,  over  which  she  had  a  power  to 
dispose  by  the  will  of  her  sister ;  she  had  plainly,  therefore,  the 
win  of  her  sister  in  view,  and  considered  the  property,  which 
passed  by  it,  as  her  real  and  personal  estate,  and  intended  to  include 
it  in  the  gift  of  her  real  and  personal  estate.  A  gift  of  that  of 
which  a  testator  cannot  dispose,  except  in  execution  of  a  power, 
necessarily  manifests  an  intention  to  execute  that  power.  It  has 
been  attempted  to  be  argued,  that,  as  to  the  real  estate,  the  will 
of  1815  is  not  revoked.  All  wills  aj*  expressly  revoked ;  and  it 
is  not  alleged  that  the  testatrix  ever  executed  any  other  will  than 
the  will  of  1815,  and  the  three  codicUs.  The  court  of  delegates 
has  determiaed,  that,  with  respect  to  the  personal  estate, 
these  *instruments  are  revoked ;  and  it  ia  difficult  to  ap-  [*691] 
prehend  how,  if  these  instruments  are  revoked,  they  can 
continue  to  operate  as  to  real  estate.  It  has  been  argued,  that 
there  can  be  no  revocation  of  a  will  as  to  land  without  a  substi- 
tution of  new  uses.  This  is  a  plain  error.  The  author  of  an  in- 
strument may,  if  he  pleases,  absolutely  revoke  it ;  if  he  intend 
to  revoke  it  pnlv  for  tne  purpose  of  substituting  new  uses,  and 
such  new  uses  rail,  then  there  is  no  eflPectual  intention  to  revoke. 
In  this  case,  however,  there  is  a  substitution  of  new  uses ;  and 
the  argument,  if  founded,  would  not  apply.  It  must  be  declared, 
that  the  will  of  1829  is  a  valid  execution  of  the  power  given  to 
the  testatrix  by  her  sister,  both  as  to  real  and  personal  estate ; 
and  that  the  defendant,  John  Jones,  his  heirs  and  executors,  is, 
and  are  thereby  well  entitled  to  the  residuary,  real  and  personal 
estate  over  which  the  testatrix  had  a  power  of  disposition  by  the 
will  and  codicil  of  Mrs.  Davies. 


1885  :  February  24th  and  25tk. — The  cause^as  reheard  before 
Sir  Charles  Christopher  Pepys,  Master  of  the  Rolls. 

Mr.  PernbertoTij  Mr.  Barber,  Mr.  Treshve,  Mr.  Tinney,  Mr. 
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date  of  the  codicil  Mrs.  Davies,  in  general  words,  devises  all  her 
real  and  personal  estate  to  trustees.  If  these  words  are  rrferred 
to  the  date  of  the  codicil,  the  Cardigan  estate  necessarily  passes 
to  the  trustees  as  a  part  of  the  real  estate  of  Mrs.  Davies.  The 
first  claiise  in  the  codicil,  referring  to  the  will,  revokes  a  pecu- 
niary legacy  given  hj  the  will  to  Mary  Langford,  and,  bv  the 
general  rule,  the  will  is  republished  as  to  land.  It  is  argued,  that 
a  contrary  intention  is  to  be  inferred  from  the  subsequent  part  of 
the  codiciL  The  codicil  proceeds  to  notice  the  death  of  Mr.  Hil- 
ton, one  of  the  trustees  named  in  the  will,  and  revokes  all  estates, 
interests  powers,  and  authorities,  given  by  her  will  to 
[*689]  Mr.  Hilton,  and  then  *vests  those  estates,  interests,  pow- 
ers and  authorities,  in  Mr.  Turner.  This  part  of  the 
codicil,  so  far  from  raising  aii  inference  of  an  intention  on  the  part 
of  Mrs.  Davies  not  to  republish  the  will,  would  in  itself  have 
amounted  to  a  republication.  A  question  might  possibly  have 
been  raised,  whether  Mr.  Turner  became  a  trustee  of  the  after- 
purchased  estate,  which  could  not  pass  by  the  will ;  but  no  seri- 
ous doubt  could  be  raised,  even  upon  that  point.  It  appears  to 
me,  therefore,  to  be  clear  that  the  will  was  republishea  by  the 
codicil,  and  that  the  after-purchased  estate  passed  to  the  trustees 
appointed  by  the  codicil. 

In  the  year  1815,  Mrs.  Bonsall  makes  a  will,  expressly  refer- 
ring to  the  power  of  disposition  given  to  her  by  her  sister,  Mrs. 
Davies,  and  exercising  it  to  its  fullest  extent :  she  subsequently 
makes  three  codicils  to  this  will,  plainly  referring  to  this  power. 
In  1829,  after  her  husband  died,  Mrs.  Bonsall  makes  the  will  in 
question,  which  begins  by  referring  to  the  monuments  for  her 
sister  and  herselJ^  which  had  been  the  subject  of  the  first  codicil 
to  her  wUl  of  1815.  She  then  gives  certain  pecuniary  and  spe- 
cific legacies ;  and,  amongst  others,  a  plain  gold  watch,  which,  she 
states,  had  belonged  to  her  sister,  and  a  pianoforte  and  music 
books,  which  the  Master  found  had  also  been  the  property  of  her 
sister.  She  then  devises  all  her  freehold  and  copyhold  estates  in 
the  countv  of  Middlesex,  and  in  Cardigan,  and  elsewhere ;  and 
as  to  all  the  rest,  residue  and  remainder  of  her  estate  and  effects 
whatsoever  and  wheresoever,  (whether  real  or  personal,  and 
whether  in  possession,  reversion,  or  expectancy,  or  held  ju  trust 
for  her,)  she  gives  the  same,  and  every  part  thereof,  to  the  de- 
fendant, John  Jones,  his  heirs,  executors,  administrators,  and  as- 
signs, forever ;  and,  after  nominating  her  executors,  she 
[*690]  revokes  and  makes  void  all  and  every  *other  will  and 
wills,  by  her  at  any  time  theretofore  made,  declaring  that 
onlv  to  be  her  last  will  and  testament :  and  this  will  is  executed 
ana  attested  in  the  manner  required  for  the  execution  of  the 
power  given  to  her  by  the  will  of*  Mrs.  Davies.  There  is  here, 
m  woros,  no  express  reference  to  an  intention  to  execute  the 
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power ;  but  there  is  a  devise  of  her  estate  in  the  county  of  Cardi- 
gan, and  she  had  no  estate  in  the  county  of  Cardigan,  except  the 
estate  which  passed,  by  the  republication,  to  the  uses  of  Mrs.  Da- 
vies'  will.  There  is  here  a  gift  of  a  gold  watch,  pianoforte,  and 
music  books,  which  she  could  only  dispose  of  by  the  execution 
of  her  power.  It  is  argued,  that  she  had  assumed  and  treated 
these  as  ner  own  property,  independently  of  her  sister's  will :  no 
such  inference  judicially  arises.  It  is  to  be  inferred,  that,  with 
the  permission  of  the  trustees,  she  had  the  personal  use  of  these 
trifling  articles  during  her  life.  A  gift  of  the  rest,  residue  and 
remainder  of  her  real  and  personal  estate,  imports  a  gift  of  the  rest 
and  residue  of  that  estate  which  she  considered  her  own,  and  had 
previously  partly  disposed  of.  She  had  previously  partly  dis- 
posed of  real  and  personal  estate,  over  which  she  had  a  power  to 
dispose  by  the  will  of  her  sister ;  she  had  plainly,  therefore,  the 
will  of  her  sister  in  view,  and  considered  the  property,  which 
passed  by  it,  as  her  real  and  personal  estate,  and  intended  to  include 
it  in  the  gift  of  her  real  and  personal  estate.  A  gift  of  that  of 
which  a  testator  cannot  dispose,  except  in  execution  of  a  power, 
necessarily  manifests  an  intention  to  execute  that  power.  It  has 
been  attempted  to  be  argued,  that,  as  to  the  real  estate,  the  will 
of  1815  is  not  revoked.  All  wills  art  expressly  revoked ;  and  it 
is  not  alleged  that  the  testatrix  ever  executed  any  other  will  than 
the  will  of  1815,  and  the  three  codicils.  The  court  of  delegates 
has  determined,  that,  with  respect  to  the  personal  estate, 
these  *instruments  are  revoked ;  and  it  is  difiGicult  to  ap-  [*691] 
prehend  how,  if  these  instruments  are  revoked,  they  can 
continue  to  operate  as  to  real  estate.  It  has  been  argued,  that 
there  can  be  no  revocation  of  a  will  as  to  land  without  a  substi- 
tution of  new  uses.  This  is  a  plain  error.  The  author  of  an  in- 
strument may,  if  he  pleases,  absolutely  revoke  it ;  if  he  intend 
to  revoke  it  pnlv  for  tne  purpose  of  substituting  new  \ises,  and 
such  new  uses  rail,  then  tnere  is  no  effectual  intention  to  revoke. 
In  this  case,  however,  there  is  a  substitution  of  new  uses ;  and 
the  argument,  if  founded,  would  not  apply.  It  must  be  declared, 
that  the  will  of  1829  is  a  valid  execution  of  the  power  given  to 
the  testatrix  by  her  sister,  both  as  to  real  and  personal  estate ; 
and  that  the  defendant,  John  Jones,  his  heirs  and  executors,  is, 
and  are  thereby  well  entitled  to  the  residuary,  real  and  personal 
estate  over  which  the  testatrix  had  a  power  of  disposition  by  the 
will  and  codicil  of  Mrs.  Davies. 


1835  :  Fehniary  24th  and  25th. — The  cause^as  reheard  before 
Sir  Charles  Christopher  Pepys,  Master  of  the  Rolls. 

Mr.  PemberUm^  Mr.  Barber^  Mr,   Treshve^  Mr.  Tinney^  Mr. 
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Spenoe,  Mr.  Richards,  Mr.  Gordon  and  Mr.  Blake  in  support  of 
the  petition  of  rehearing. 

Mr.  Beames  and  Mr.  Spurrier,  for  the  defendants,  Sharon  Tur- 
ner and  Alfred  Turner. 

Mr.  Bickersteifh  and  Mr.  Wihon  for  the  plaintiflfe.  / 

No  additional  cases  were  cited,  and  the  arguments  did  not  ma- 
terially differ  from  those  which  were  urged  at  the  hearing  of  the 
cause  before  Sir  John  Leach. 


[*692]  "* April  16«A.— The  Master  of  the  Rolls  :(a>— This 
was  a  rehearing  of  a  decree  of  the  late  Master  of  the 
Rolls,  by  which  he  declared  that  the  will  of  Elizabeth  Leighton 
Bonsall,  dated  the  26th  of  October,  1829,  operated  as  a  good 
execution  of  a  power  of  appointment  given  to  her  by  the  will  of 
Martha  Davies,  and  upon  that  ground  dismissed  the  plaintifPs 
bill.  The  will  of  Martha  Davies  is  dated  the  13th  of  December, 
1808,  by  which,  after  charging  her  real  and  personal  estates  with 
the  payment  of  her  debts,  and  giving  several  legacies,  she  gave 
the  rest,  residue  and  remaiflder  of  her  real  and  personal  estate  to 
trustees,  upon  trust  to  pay  the  rents  and  interest  thereof  to  her 
sister,  Elizabeth  Leighton  Bonsall,  for  her  separate  use  for  her 
life ;  and  after  her  decease,  to  pay,  apply  and  dispose  of  all  and 
singular,  the  said  trust  moneys  and  premises  to  such  person  and 
persons  in  such  parts,  shares  and  proportions,  and  in  such  man- 
ner and  form,  upon  such  trusts,  and  for  such  intents  and  pur- 
poses, and  charged  and  chargeable  in  such  manner  and  form,  and 
subject  to  such  powers,  conditions  and  limitations,  as  the  said  E. 
L.  Bonsall  should,  by  her  last  will  and  testament  in  writing,  or 
any  codicil  or  codicils  thereto,  to  be  by  her  signed  and  published 
in  "the  presence  of  three  or  more  witnesses,  give,  devise,  direct, 
limit,  or  appoint ;  and  in  defeult  thereof,  or  so  far  as  the  appoint- 
ment should  not  be  made,  upon  trust  for  George  Bonsall,  the 
husband  of  the  said  Elizabeth  Laighton  Bonsall,  his  heirs,  ex- 
ecutors and  administrators.  The  plaintiff  claims  through  this 
George  Bonsall,  contending  that  this  power  was  never  executed ; 
whereas  the  defendant,  John  Jones,  insists  that  the  power  was 
well  executed  by  the  will  of  Elizabeth  Leighton  Bonsall,  and 
that  under  such  circumstances,  he  is,  therefore,  entitled 
[*693]  to  the  property  of  Martha  Davies,  *a.s  well  as  to  all  such 
property  as  properly  belonged  to  the  said  Elizabeth 
Leighton  BonsalIj# 

It  appears  by  the  Master's  report,  that  after  the  execution  of 

(o)  Sir  C.  Pepya 
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this  wiU,  and  in  the  year  1812,  Martha  Davies  purchaeed  an  ea« 
tate  in  Cardiganshire ;  and  incidentally,  and  for  the  purpose  only 
of  construing  the  will  of  Elizabeth  Leighton  Bansatl,  a  question 
arises  whether  the  effect  of  a  codicil,  executed  by  Martha  Daviea 
after  this  purchase,  and  dated  the  5th  of  August,  1815,  operated 
as  a  republication  of  her  will,  so  as  to  pass  this  Cardiganshire 
estate. 

The  codicil,  which  was  properly  executed  and  attested,  is  as 
follows :  (His  Honor  read  the  codicil.)  Now  this  codicil  does 
not  profess  to  reoublish  the  will.  It  only  revokes  an  annuity 
given  by  the  will,  and  substitutes  a  new  trustee  for.  one  named 
in  the  will  who  had  died ;  and  in  so  doing,  it  revokes  the  estates 
given  by  the  will  to  the  deceased"  trustee,  and  gives  to  the  new 
trustee  the  same  estates  and  powers  as  were  bv  3ie  will  given  to 
the  deceased  trustee,  in  the  same  manner  as  they  were  vested  iu 
him ;  and  such  new  trustee  was  to  stand  in  the  place  of  the  de- 
ceased trustee  for  the  purposes  of  the  will.  Elizabeth  L.  Bonsall 
was  heiress  at  law  to  Martha  Davies.  If^  therefore,  the  Cardi- 
ganshire estate  did  not  pass  by  Martha  Davies'  will,  it  devolved 
upon  Elizabeth  L.  Bonsall  as  her  own  absolute  property,  and 
passed  by  her  wUl  to  John  Jones.  So,  if  that  estate  passed  by 
Martha  Davies*  will,  and  so  became  subject  to  the  power,  it 
"would  not  be  disposed  of,  unless  the  will  of  Elizabeth  L.  Bonsall, 
professing  to  dispose  of  that  estate,  operated  as  an  execution  of 
the  power.  But  it  is  contended  bv  the  plaintiff,  that  this  estate 
did  not  pass  bv  the  will  of  Martna  Davies,  and,  therefore,  was 
not  subject  to  the  power ;  and  that  Elizabeth  L.  Bonsall, 
^therefore,  having  devised  it  as  her  own  by  her-will,  no  [*694] 
inference  arises  of  her  intention  to  execute  the  power 
given  to  her  by  the  will  of  Martha  Davies. 

It  is,  imder  these  circumstances,  most  important  in  the  first 
place,  to  decide  whether  the  codicil  of  the  5th  of  August,  1815, 
operated  as  a  republication  of  the  will  of  Martha  Davies,  so  as  to 
pass  this  after-purchased  estate  in  Cardiganshire.  The  late  Mas- 
ter of  the  Rolls  considered  that  the  codicil  did  operate  as  a  re- 
publication of  the  will,  and  that  the  Cardiganshire  estate,  there- 
fore passed.  In  that  opinion,  I  cannot  concur.  The  case  of 
Bowes  V.  Bowe8^{a)  which  is  directly  in  point,  having  been  de- 
cided in  the  House  of  Lords,  it  is  unnecessary  to  consider  any 
other  authority.  In  that  case,  a  testator,  having  devised  all  his 
freehold  and  copyhold  land  to  certain  trustees  upon  certain  trustSy 
afterwards  purchased  other  lands ;  and  by  a  codicil,  reciting  the 
devise  to  the  trustees,  revoked  the  deviae,  so  far  as  it  related  to 
two  of  the  trustees,  and  devised  his  said  lands  to  the  other  trustee 
upon  the  same  trusts,  and  declared  the  codicil  to  be  part  of  his 

(a)  2  Boa.  &  PaU.  500. 
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will.  It  was  decided  that  the  estate  purchased  between  the  date 
of  the  will  and  of  the  coditeil  did  riot  pass.  In  fhe  present  case, 
the  testatrix  recites  the  death  of  one  oi  the  trustees  named  in  t^ 
will,  and  then  revokes  the  estates  by  her  wiU  given  to  him,  and 
devises  to  a  new  trustee  all  her  estates,  &c.,  by  her  will  devised 
to  the  deceased  trustee  in  the  same  manner  as  the  same  were 
vested  in  him,  thereby  placing  the  new  trustee  in  the  place  of  the 
deceased  trustee,  for  the  purposes  of  her  said  will.  It  is  obvious 
that  this  codicil  more  entirely  confines  itself  to  the  subject  of  the 
will,  and  more  exclusively  deals  with  the  property  devised  by  it 

than  even  the  codicil  in  Bowes  v.  Bowes,  The  only 
[*695]    *other  part  of  the  codicil  is  a  revocation  of  an  anntdtv 

given  by  the  will ;  but  this  is  clearly  dealing  only  with 
that  which  was  the  subject  of  the  will ;  and,  as  in  Monypenny  v. 
Bristow,{a)  the  taking  awaj^  from  the  party  to  whom,  by  the  will, 
it  was  given,  an  estate  during  the  life  of  the  testator's  wife,  and 
givinff  it  to  his  wife,  was  not  considered  as  a  republication,  so 
here  tne  mere  taking  away  an  annuity  given  by  the  will  cannot 
have  that  effect.  I  must,  therefore,  consider  this  point  as  con- 
cluded by  these  two  cases. 

I  proceed,  therefore,  to  the  consideration  of  this  case,  upon 
the  assumption  that  the  Cardiganshire  estate  was  not  subjected 
to  the  operation  of  the  power.  It  is  clear  that^  by  the  will  of 
Martha  Davies,  it  was  the  duty  of  the  trustees  to  convert  all  her 
property  into  money,  and  to  invest  the  proceeds  for  the  benefit 
of  the  parties  interested.  She  died  in  October,  1815,  and  it  ap- 
pears that  a  gold  watch  and  a  pianoforte,  and  some  music  books, 
which  had  belonged  to  her,  remained  in  the  possession  of  Eliza- 
beth Leighton  Bonsall,  at  the  date  of  Mrs.  BonsaJPs  will  in  1829 ; 
and  the  only  ground  upon  the  face  of  the  will  of  Mrs.  Bonsall, 
upon  which  it  has  been  contended  that  the  wiU  is  to  be  considered 
as  an  execution  of  the  power  given  by  the  will  of  Martha  Davies  is^ 
that  she  thereby  gives  "  a  plain  gold  watch,  which  belonged  to 
my  sister,"  and  to  another  legatee  her  pianoforte  and  music  books, 
coupled  with  a  gift  of  all  her  fiimiture,  clocks,  watches,  books, 
&c.,  the  Master  having  reported  that  she  had  no  other  piano- 
forte or  music  books  except  what  had  belonged  to  Martha  Da- 
vies.    Now,  it  is  to  be  observed,  that  over  such  articles  she, 

properly  speaking,  never  had  any  power.  She  was  not 
[*696]    tenant  lor  life  of  these  particular  articles  *with  a  power 

of  disposing  of  them  by  will,  but  of  the  residue  of  the 
estate  of  which  these  originally  fermed  a  part.  Under  what  cir- 
cumstances she  had  been  permitted  to  retain  possession  of  them, 
or  whether  they  had  in  part  become  her's,  as  might  have  been 
the  case,  does  not  appear.    The  mere  fact  of  their  having  be- 

(a)  2  Bu8&  &  Mylne,  IIT. 
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longed  to  her  aister  does  not  prove  that  they  were  not  her's  in  1829, 
as  the  will  asserts  that  they  were.  It  is,  therefore,  not  proved 
that  she,  by  her  will,  professed  to  dispose  of  that  which  she 
could  only  dispose  of  under  a  power,  and  must,  therefore,  be 
presumed  to  intend  to  execute  it,  which  is  the  principle  of  the 
cases  in  which  it  has  been  decided  that  a  general  gift  of  the  sub- 
ject of  a  power,  without  reference  to  the  power,  will  operate  as 
an  execution  of  it. 

But  suppose  it  proved  that  she  had  no  estate  or  interest  in  the 
watch,  pianoforte  or  music  books,  and  no  right,  therefore,  to  dis- 
pose or  them,  except  under  the  power  in  Martha  Davies'  will, 
does  it  follow  that  the  will  is,  therefore,  to  operate  as  an  execu- 
tion of  the  power  over  all  the  property  to  which  it  applies  ? 
The  rule  is,  that  for  a  general  gm  to  operate  as  an  execution  of 
the  power,  it  must  refer  either  to  the  power  or  to  the  subject  of 
it ;  but  wiU  referring  to  part  of  a  subject,  or  to  some  of  many 
subjects,  be  sufficient  to  make  the  will  operate  as  an  execution 
of  the  power  as  to  such  parts,  or  such  subjects  as  are  not  referred 
to?  The  reverse  was  neld  in  Lewis  v.  Lewellyn^{a)  in  which  a 
testator  had  freehold  and  copyhold  estates,  subject  to  a  power, 
and  he  had  freehold  estates  of  his  own,  but  not  copyhold,  and 
he  devised  all  his  freehold  and  copyhold  estates ;  ana  the  devise 
was  held  to  operate  as  an  execution  of  the  power  as  to 
the  copyholds,  but  not  as  to  *the  freeholds,  because  he  [*697] 
had  freeholds  of  his  own  to  which  the  terms  of  the  de- 
vise were  properly  applied.  So  here,  Mrs.  Bonsall  had  property 
to  which  the  language  of  her  will  properly  applied.  Napier  v. 
Napierip)  proceeded  upon  the  same  principle  as  Lewis  v.  Lewel- 
lyn.  Walker  v.  Mackie^c)  does  not  appear  to  me  to  be  reconcilea- 
ble  with  other  cases,  particularly  that  of  Webb  v.  Honnor,{d)  The 
result,  therefore,  is  tliat  I  feel  myself  compelled  to  come  to  the 
conclusion  that  the  will  of  Mrs.  Bonsall  did  not  operate  as  an 
execution  of  the  power  of  appointment  given  by  the  will  of  Mar- 
tha Da  vies,  and  that  the  decree  therefore,  must  be  reversed. 

■  I  have  come  to  this  conclusion  after  much  consideration,  and 
with  much  reluctance,  not  only  because  it  differs  from  that  to 
which  the  late  Master  of  the  Rolls  came,  but  because  I  fear  that 
the  intention  of  Mrs.  Bonsall  may  be  defeated  by  my  decision. 
It  appears  that,  by  the  testamentary  paper  in  which  she  recites 
the  power  given  by  the  will  of  Martha  Davies,  and  professes  to 
execute  it,  she  conceived  the  Cardiganshire  estate  to  have  passed 
by  Martha  Da  vies'  will,  and  to  be,  therefore,  subject  to  the  power. 
The  probability,  therefore,  is,  that,  when  she  made  the  will  of 
1829,  -and  disposed  of  the  same  estate,  she  intended  also  to  exe- 
cute the  power;  but  this  is  merely  conjecture.    She  may,  in  the 

(a)  1  Turn,  ft  Rusa.  104.  (c)  4  Ru8«.  76. 

(5)  1  Sim.  28.  {d)  IJ.  &  W.  352. 
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interval)  have  been  informed  that  her  title  to  the  estate  was  as 
heiress  at  law  of  Martha  Davies,  and  not  under  her  will.  It  was 
not  contended,  at  the  hearing,  that  these  testaonentary  papers,  all 
expressly  revoked  by  the  will  of  1829,  could  be  looked  at  for 

the  purpose  of  putting  a  construction  upon  the  will  of 
[*698]     1829,  upon  *the  point  in  guestion.    Doe  dem.  Brown  v. 

Brotvn,(a)  proves  that  this  point  could  not  have  been 
contended  for  with  success;  and  although  in  the  case  of  PuUeney 
V.  Lord  Darlington,{b)  and  the  other  cases  which  followed  it, 
parol  evidence  was  admitted  to  show  the  manner  in  which  a  tes* 
tator  dealt  with  property  in  order  to  put  a  construction  upon  the 
terms  of  his  will,  the  inclinaticgj  of  the  court  has  been  rather  to 
disapprove  of  the  course  adopted  in  those  cases,  and  certainly 
not  to  extend  the  principle  established  bv  them.  Confining  my' 
self;  therefore,  to  tne  will  of  Mrs.  Bonsall  of  1829,  and  consider- 
ing that  the  Cardiganshire  estate  did  not  pass  by  the  will  of  Mar- 
tha Davies,  I  cannot  feel  any  doubt  as  to  the  result. 

(a)  11  East,  441. 

(6)  Stated  in  Hinchdiffe  v.  Hinchrlifft,  3  Vea.  529.    See  Reg.  Lib.  A- 17'?3,  foL  710. 


Whai>.ton  V.  The  Earl  op  Durham:. 

In  this  case  {supra,  p.  472)  the  decrees  of  the  Vice-Chancellor 
and  Lord  Chancellor  were  reversed  by  the  House  of  Lords  on 
the  19th  of  August,  1886.  The  case  on  the  appeal  is  reported  in 
the  third  volume  of  Messrs.  Clark  and  Finnelly's  Reports,  p.  146. 


[*699]  ^Kennedy  v.  Green. 

1834:  20th  and  2l8t  Febmaiy,  and  18th,  20th  and  21st  November. 

Where  one  solicitor  is  employed  in  a  mortgage  transaction,  he  is  to  bo  considered  as 
solicitor  both  fur  mortgagee  and  mortgagor,  and  notice  to  sach  solicitor  is  notice 
to  the  mortgagee ;  and  where  the  solicitor  was  himself  the  author  of  a  fraud  which 
affected  the  title,  and  the  frand  was  committed  under  circumstances,  apparent 
upon  the  face  of  the  deed  fraudulently  obtained,  which  would  have  excited  the 
suspicion  of  a  professional  man,  and  have  led  to  inquiry,  it  was  held  at  the  roilsi, 
first,  that  the  mortgagee  was  as  fully  afllected  with  notice  of  the  aotual  fraud,  as 
if  the  fraud  had  been  committed  by  a  third  person,  and  the  knowledge  of  it  ac- 
quired by  the  solicitor.  Secondly,  that  the  circumstances,  under  whidi  the  fraud 
was  committed,  were  sufficient  to  fix  the  mortgagee  with  construciivo  notice,  and 
that  il^  in  any  mortgage  or  other  transaction,  a  party  does  not  use  the  precaution, 
which  common  prudence  requires,  to  employ  a  solicitor,  he  is  in  the  same  situa- 
tion with  respect  to  constructive  notice,  as  he  would  have  been,  if  he  had  employed 
a  solicitor. 

The  decision  was  affirmed,  upon  appeal,  on  the  second  ground,  the  Lord  Chanoellor 
being  of  opinion  that  the  mortgagee  was  not  fixedwith  actual  notice  of  tlie  fraud, 
which,  though  known  of  course  to  his  solicitor,  who  was  the  peipetrator  of  the 
fraud,  it  wad  equally  certain  tliat  the  solicitor  would  conceal. 
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Thb  bill  was  filed  by  Hester  Kennedy,  widow,  against  George 
Green  and  John  Bethell,  the  assignees  of  James  Bethune  Bostock, 
and  against  Eobert  Kirby ;  and  it  prayed  that  a  deed  of  assign- 
ment alleged  to  have  been  executed  by  the  plaintiff  in  fevor  of 
James  B.  Bostock,  might  be  declared  fraudulent  and  void,  and 
that  the  premises  comprised  therein  might  be  re-assigned  to  her ; 
and,  in  case  it  shoidd  appear  to  the  court  that  the  defendant 
Kirby  was  entitled  to  pnority  over  the  plaintiff  in  respect  of  any 
assignment  made  to  him  of  the  said  premises  by  James  B.  Bos- 
tock, that  the  plaintiff  might  be  declared  entitled  to  redeem  the 
same. 

The  facts  stated  by  the  bill  and  proved  by  the  evidence  were, 
that  in  the  year  1824,  James  Bethune  Bostock  was  employed  by 
the  plaintifll,  who  resided  at  Ipswich,  as  her  solicitor,  to  sell  out 
a  srnn  of  9,000i.  8  per  cent  bank  consolidated  annuities,  then 
standing  in  her  name,  and  to  look  out  for  mortgage  securities  on 
which  she  might  invest  moneys  to  the  amount  of  9,000/. 
sterling.  Bostock  did,  accordingly,  sell  out  the  *stock,  [*700] 
wbich  produced  the  sum  of  8,414?.  la.,  and  he  received 
from  the  plaintiff  the  further  sum  of  685/.  195.,  making  together 
the  sum  of  9,000/.  sterling,  which  was  to  be  invested  on  mort- 
gage. Bostock  was  the  original  lessee  of  certain  pieces  of  ground 
situate  near  Kennington  Common,  of  which,  on  the  15th  of  Jan- 
uary, 1825,  he  had  granted  to  building  under-leases  for  terms  of 
seventy-nine  years  and  a  half,  wanting  ten  days,  respectively, 
'  one  at  the  rent  of  81/.  per  annum  to  Joseph  White,  and  the  other 
at  the  rent  of  25/.  per  annum  to  Thomas  Kitson,  who  afterwards 
assigned  hia  interest  in  the  same  to  White.  In  the  same  month 
of  January,  1825,  Bostock,  on  behalf  of  the  plaintiff,  agreed  to 
advance  to  White  the  sum  of  8,000/.  on  the  security  of  these 
two  leases ;  and  by  an  indenture,  dated  the  21st  of  January,  in 
that  year,  between  White  of  the  one  part,  and  the  plaintiff  Hes- 
ter Kennedy  of  the  other  part,  reciting  the  leases  made  by  Bos- 
tock to  Wlute  and  Kitson  respectively,  and  the  assignment  of 
Kitson^s  lease  to  White,  it  was  witnessed,  that  in  consideration 
of  the  sum  of  8,000/.  therein  expressed  to  be  advanced  to  White 
by  the  plaintiff,.  White  assigned  to  the  plaintiff,  her  executors, 
administrators  and  assigns,  the  respective  pieces  or  parcels  of 
ground,  messuages  and  premises  comprised  in  the  two  indentures 
of  lease,  subject  to  redemption  on  repayment  of  the  3,000/.,  with 
interest  for  the  same  at  5  per  cent. 

In  the  month  of  March,  1825,  Bostock  wrote  a  letter  to  the 
plaintiff,  stating  that  a  mortgage  for  the  sum  of  8,000/.  had  been 
completed;  and  in  the  month  of  April  following  he  wrote 
another  letter  to  the  plaintiff,  purporting  to  contain  an  account 
of  the  application  of  the  whole  sum  of  9,000/.,  and  stating  that 
the  additional  income  arising  from  the  investment  would  be  up- 

VoL.  in.  80 


701  CASES  IN  CHANCRKIY. 

—  ■  -.11  — ■—  ,  I         l.^.M        1,^ 

wards  of  160Z.  per  annum  more  than  she  Iiad  pareviouaLj  re- 
ceived ;  that  the  securities  were  most  amplei  and  that 
[*701]  *the  strictest  punctuality  would  be  obfl^rved  in  the  pay- 
ment of  the  interest 

The  plaintiff  received  from  Bostock  the  interest  upon  the  sum 
advanced  to  White,  and  upon  the  other  sums  all^;ed  to  be  in- 
vested  on  mortgage,  until  tne  month  of  March,  1828. 

In  that  month  Bostock  wrote  a  letter  to  the  plaintiff,  in  which 
he  stated  that  he  should  in  a  few  days  be  near  Ipswich,  the  place 
of  her  residence,  and  that  he  would  take  the  opportunity  of  pay- 
ing her  a  visit  Bostock,  shortly  afterwards,  arrived  at  the  houae 
of  the  plaintiff;  and  after  partaking  of  break&st  with  the  plain- 
tiff ana  some  friends  who  were  staying  at  her  house,  he  stated 
that  he  had  some  business  to  transact  with  the  plaintiff;  and, 
after  mentioning  that  one  of  the  mortgagors  to  whom  part  of  the 
plaintiff's  money  had  been  advanced  was  rather  in^dgular  in  pay- 
mg  his  interest,  he  produced  a  parchment  writing,  which  he  said 
it  was  necessary  for  the  plaintiff  to  sign  in  order  to  make  the 
principal  and  interest  in  such  mortgage  more  secure,  and  to  com- 
pel the  mortgagor,  under  a  heavy  penalty,  to  be  pimctual  in  the 
payment  of  the  interest  as  it  became  due.  The  phdntifl^  without 
reading  or  eicamining  the  instrument  presented  to  her,  signed  her 
name  in  compliance  with  Bostock's  request,  in  the  places  pointed 
out  by  Bostock ;  and  Captain  James  M'Farland  and  his  wife, 
who  were  the  friends  of  the  plaintiff  staying  with  her  in  her 
house,  also  wrote  their  names,  as  attesting  witnesses  in  the  parts 
of  the  instrument  pointed  out  by  Bostock. 

The  instrument,  to  which  the  execution  of  the  plaintiff  was 
thus  obtained,  purported  to  be  a  deed  of  assignment, 
[*702]  dated  the  26th  of  March,  1828,  wherebv,  after  *reciting 
the  indentures  of  lease  by  Bostock  to  W  hite  and  Kitson, 
and  the  assignment  by  Kitson  to  White,  and  the  assignment  by 
way  of  mortgage  of  the  21st  of  January,  1826,  by  White  to  the 
plaintiff,  and  further  reciting  that  Bostock  was  about  to  become 
the  purchaser  of  the  premises  comprised  in  the  mortgage  to  the 
plaintiff,  and  that  there  was  then  due  and  owinc  to  her  for  prin- 
cipal and  interest  the  sum  of  3,046i  17*.,  and  that  Bostock  was 
desirous  of  purchasing  the  mortgage,  it  was  witnessed  that,  in 
consideration  of  the  sum  of  8,016^.  17*.  therein  expressed  to  be 
paid  to  the  plaintiff  by  Bostock,  the  plaintiff  assigned  the  mort- 
gaged premises,  and  ^1  the  estate,  right,  title  and  term  of  yeaxs 
of  her,  the  plaintift*  in  the  said  mortgaged  premises  to,  Bostock, 
his  executors,  administrators  and  assigns,  to  hold  the  same  for 
the  residue  of  the  terms  of  years  granted  by  the  indentures  of 
lease  respectively.  And  on  the  back  of  the  instrument  was  in- 
dorsed a  receipt,  to  which  were  annexed  the  signature  of  the 
plaintiff  and  the  attestation  of  Captain  MTarlana  and  his  wife, 


CASES  IN  CHANCERY.  702 

1834. — Kennedy  v.  Oreen. 

purporting  to  be  an  acknowledgment  by  the  plaintiff  of  her  hav- 
ing received  from  Bostock  the  sum  of  8,046^  175.  The  receipt 
for  the  consideration  money  was  not,  as  usual,  written  by  the 
stationer,  but  by  Bostock ;  nor  was  it  in  the  usual  place,  which 
is  at  the  upper  extremity  of  the  left  hand  square  formed  by  the 
fold  of  the  aeed,  but  much  lower  down,  so  that  there  was  a  space 
reserved  for  writing  the  receipt,  if  it  were  not  written  before  the 

Elaintiff  signed  her  name ;  or  if  written  before  the  plaintiff  wrote 
er  name  in  that  part  of  the  parchment,  the  deed  might  have 
been  presented  to  her  in  a  folded  form,  so  that  she  would  not 
have  observed  the  receipt.  , 

In  the  month  of  February,  1827,  a  commission  of  bankrupt 
was  issued  against  White,  tne  sub-lessee  and  mortga- 
gor ;  *and  Bostock  afterwards  contracted  with  the  as-  f*703] 
signees,  appointed  under  White's  commission,  for  the 
purchase  of  the  bankrupt's  equity  of  redemption,  and  that  equity 
of  redemption  was  conveyed  to  Bostock  by  a  deed,  dated  the 
18th  of  April,  1828,  which  contained  a  recital  that  the  plaintiff's 
mortgage  had  been  paid  off  by  Bostock,  and  that  she  had  by  an 
indenture,  dated  the  26th  of  March,  1828,  in  consideration  of  the 
principal  and  interest  then  due  to  her  having  been  paid  by  Bos- 
jtock,  assigned  the  premises  to  Bostock  for  the  residue  of  the 
term  granted  by  the  two  indentures  of  leases  therein  recited. 

Some  time  afterwards  Bostock  applied  to  the  defendant,  Joseph 
Kirby,  who  was  his  father  in  law,  to  advance  to  him  the  sum  of 
2,000t  on  the  security  of  the  leasehold  premises ;  and  by  an  in- 
denture, dated  the  7tn  of  August,  1829,  and  made  between  Bos- 
tock of  the  one  part,  and  the  defendant,  Joseph  Kirby,  of  the 
other  part,  after  reciting  the  lease  by  Bostock  to  White,  and  the 
lease  by  Bostock  to  Kitson,  and  further  reciting  that  by  divers 
acts  and  assurances  in  the  law,  Bostock  had  become,  and  then 
was  absolutely  entitled  to  all  the  residue  of  the  several  terms 
granted  by  the  said  therein  recited  indentures  of  lease,  and  that 
the  defendant,  Kirby,  had  agreed  to  advance  to  Bostock  the  sum 
of  2,00(W.  on  the  terms  and  security^  thereinafter  expressed,  it  was 
witnessed  that,  in  consideration  of  2,000i  paid  to  Bostock  by  the 
defendant,  Kirby,  Bostock  assigned  to  the  defendant,  Kirby,  his 
executors,  administrators  and  assigns,  all  the  premises  comprised 
in  the  said  recited  indentures  of  lease,  and  all  the  estate,  terra, 
Ac,  of  Bostock  in  the  same,  to  hold  the  same  to  the  defendant, 
Elirby,  his  executors,  &c.,  for  the  residue  of  the  imexpired  terms, 
upon  trust  to  secure  to  the  defendant,  Kirby,  his  executors,  &c., 
the  payment  by  Bostock,  his  heirs,  executors,  &c.,  of  the 
2,000^.  and  interest  at  5  per  *cent.  And  the  deed  gave  [*704:] 
a  power  of  sale  to  the  defendant,  Kirby,  his  executors, 
Ac,  in  case  of  default  in  payment  of  the  principal  sum  at  the 
time  appointed  for  the  payment  of  the  same,  and  also  a  power  to 
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raise  any  sum  by  mortgage,  and  afterwards  to  sell  the  leasehold 
premises,  if  Kirby,  his  executors,  &c.,  should  think  fit 

In  the  month  of  June,  1831,  default  having  been  made  in  pay- 
ment to  the  plaintiff  of  the  interest  of  the  3,000?.  advanced  to 
White,  the  plaintiff  called  upon  Bostock  to  send  to  her  the  title 
deeds  relating  to  White's  mortgage,  and  to  procure  the  repay- 
ment of  the  mortgage  money.  Bostock  sent  a  letter  in  answer  to 
the  plaintiff,  stating  that  the  arrear  of  interest  would  be  shortly 
paid,  and  that  the  title  deeds  would  be  sent  to  her  as  soon  as  a 
transfer  of  the  mortgage  was  effected. 

On  the«9th  of  June,  1831,  a  fiat  in  bankruptcy  was  issued 
against  Bostock,  to  which  he  did  not  surrender,  having  in  fact 
absconded ;  and  he  was  duly  declared  a  bankrupt,  and  the  de- 
fendants, Green  and  Bethell  were  appointed  his  assignees. 

The  bill  was  filed  on  the  10th  of  July,  1882 :  it  charged  that 
no  debt  was  really  due  from  Bostock  to  the  defendant,  Kirby, 
his  father  in  law,  out  that  the  assignment  to  Kirby  was  executed 
fraudulently,  and  with  a  view  to  defeat  the  claim  of  the  plaintiff; 
and  that,  at  the  time  when  such  assignment  was  executed,  Kirby 
or  his  solicitor  had  notice  of  the  previous  assignment  of  the  mort- 
gaged premises  to  the  plaintiJB^  and  knew  that  the  sum  of  8,000?. 
and  interest  was  still  due  to  the  plaintiff.  • 

The  defendant,  Kirby,  by  his  answer,  stated  that  Bostock, 
when  he  applied  to  nim  for  the  loan  of  2;  000?.  upon  the 
[*705]  security  of  the  leasehold  premises  in  question,  *deliv- 
ered  over  to  him  the  title  deeds  relating  thereto ;  and 
that  he,  the  defendant,  felt  himself  competent,  from  his  own 
knowledge  and  experience  in  such  transactions,  to  examine  the 
same  and  make  himself  master  of  the  title  without  any  profes- 
sional assistance ;  and  that,  if  he  had  found  anything  which  he 
could  not  comprehend,  he  should  have  applied  to  Mr.  Kearsey, 
whom  he  consdiered  as  his  solicitor,  and  whom  he  had  employed 
before  he  became  acquainted  with  his  son  in  law,  Bostock ;  that 
he,  the  defendant,  had  been  in  possession  of  the  title  deeds  from 
August,  1829,  until  May,  1832,  without  any  claim  being  made 
on  the  part  of  the  plaintiff,  and  without  any  suspicion  of  the 
plaintiff  or  any  other  person  having  any  claim  in  opposition  to 
his  rights.  The  defendant  denied  that  he  had  employed  Bostock 
as  his  solicitor ;  and  he  stated  that,  on  default  of  payment  by 
Bostock  of  the  sum  of  2,000Z.  at  the  time  appointed  in  tlie  inden- 
ture of  the  7th  of  August,  1829,  he  had  caused  notice  to  be 
served  upon  Bostock,  previous  to  the  filing  of  the  plaintiff's  bill, 
requiring  him  to  pay  the  principal  money  and  interest  due  on 
the  defendant's  security,  or  that  ne,  the  defendant,  should  pro- 
ceed to  a  sale  ;  but  that  no  sale  had  been  made,  or  was  intended 
to  be  made ;  and  the  defendant  insisted  that  he  was  entitled  to 
hold  the  premises  comprised  in  his  mortgage,  as  a  security  for  the 
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repayment  of  the  principal  sum  and  interest  due,  in  priority  to 
the  plaintiflF.  The  defendant  did  not  know  whether  Bostock  was 
ever  let  into  possession  of  the  premises  in  question,  or  into  the 
receipt  of  the  rents  and  profits  thereof,  but  was  informed  by  Bos- 
tock that  he  was  in  possession.  -  The  defendant  denied  all  knowl- 
edge of,  or  participation  in  the  fraud  alleged  to  have  been  com- 
mitted by  BostocK,  and  he  insisted  that  the  receipt  on  the  back 
of  the  deed  was  in  the  usual  form ;  and  he  stated  that  he  be- 
lieved that  the  whole  width  of  the  upper  part  of  the  deed, 
comprising  the  first  *and  second  folds,  was  exposed  to  [*706] 
the  view  of  the  plaintiff  and  witnesses  at  the  time  the 
receipt  was  signed  and  attested,  inasmuch  as  parts  of  l^ers  com- 
posing the  words  written  by  the  plaintiff  and  the  witnesses  were 
in  the  upper  division  of  the  parchment  made  by  the  foil,  and 
other  parts  of  the  same  letters  m  the  lower  division. 

It  appeared  by  the  evidence  of  the  law  stationer,  by  whose  aa- 
fflstant  the  indenture  of  the  26th  of  March,  1828,  was  engrossed, 
that  it  is  the  usual  practice  for  law  stationers  to  indorse  receipts 
for  the  consideration  money  expressed  in  the  deed  at  the  upper 

Eart  of  the  left  hand  comer  of  the  back  of  the  engrossment,  un- 
iss  instructions  were  given  to  the  contrary ;  and  that  this  in- 
dorsement was  not  made  on  the  deed  in  question  before  it  was 
Returned  to  the  person  for  whom  it  was  engrossed.  Several  ex- 
perienced solicitors  were  examined,  who  deposed  that  the  unu- 
sual circumstances  attending  the  receipt,  and  the  form  of  the 
deed  itself,  would  have  so  much  excited  their  suspicion,  that  they 
would  not  have  suffered  any  client  of  theirs  to  become  a  mortga- 
gee under  Bostock  without  further  inquiry.  The  deed  purported 
to  be  an  assignment  of  a  mortgage,  and  bore  only  a  common  deed 
stamp ;  but>  instead  of  assigmng  the  mortgage  debt,  it  assigned 
the  premises  charged  with  the  debt;  and  it  did  not  assign  the 
mortgage  deed,  or  contain  the  usual  powers  to  the  assignee  to 
recover  and  receive  the  debt  It,  moreover,  recited  that  Bos- 
tock had  agreed  to  purchase  the  mortgaged  premises  of  Mrs. 
Kennedy ;  and  if  it  had  been  really  a  purchase  either  of  the 
mortgage  debt,  or  of  the  mortgaged  premises,  it  would  have  re- 
quired an  ad  valorem  stamp. 

The  questions  raised  in  the  cause  were,  first,  whether,  suppo- 
sing the  legal  estate  of  the  mortgaged  premises  to  be 
vested  in  the  defendant,  Kirby,  Bostock  was  to  be  *con-  [*707] 
flidered  as  the  solicitor  of  Kirby,  and  Kirby,  therefore, 
affected  with  actual  notice  of  the  fraud  committed  upon  the 
plaintiff;  secondly,  whether,  if  Kirby  had  not  actual  notice,  the 
tmusual  circumstances  attending  the  receipt,  and  the  unusual  and 
irregular  contents  of  the  deed,  did  not  amount  to  implied  notice 
of  the  fraud. 
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Mr.  Pemberton  and  Mr.  CHrcUestone,  jun.,  for  theplaintiff : — la 
the  transaction  between  Bostock  and  the  defendant  Ediby,  Bostock 
was  the  sole  solicitor  employed  by  the  defendant ;  and  as  notice  to 
the  solicitor  is  notice  to  the  client,  and  Bostock  was  the  perpetra* 
tor  of  the  fraud,  the  defendant,  Kirby,  howerer  morally  innocent 
of  the  fraud,  is  of  course  affected  with  actual  notice  of  it,  and 
liable  to  the  consequential  pecuniary  loss.  But,  even  if  Bostock 
is  not  to  be  considered  as  the  solicitor  of  Kirby,  and  Kirby  is 
not,  therefore,  affected  with  all  the  knowledge  of  Bostock,  still  tiie 
circumstances  of  this  transaction  are  abundantly  sufficient  to  fix 
Kirby  with  implied  notice  of  the  frttud.  Kirby  admitted  that  he 
did  not  know,  and  took  no  means  to  ascertain  whether  Bostock 
was,  as  he  represented  himself  to  be,  in  possession  of  the  pr^n* 
ises,  and  in  the  receipt  of  the  rents  and  profits.  In  a  late  case  of 
Popple  V.  PrideauXj  this  court,  following  the  principle  laid  down 
by^  Lord  Eldon  in  Daniels  v.  DaviaonXa)  held,  that  a  purchaser 
for  valuable  consideration  witliout  actual  notice,  who  oealt  with 
a  person  out  of  possession,  and  did  not  use  all  tiie  means  which 
a  person  of  due  diligence  might  be  expected  to  use,  in  order  to 
ascertain  the  state  of  the  title,  was  to  be  considered  as  a  purchaser 
with  implied  notice.  Not  only  was  the  fact  of  Bostock  being  out 
of  possession  a  circumstance  which  Kirbv  was  bound  to 
[*708]  ascertain,  and  which,  *when  ascertained,  was  sufficient 
of  itself  to  put  him  upon  further  inquiry ;  but  the  una* 
sual  circumstances  connected  with  the  receipt,  the  contents  of  the 
deed  itself,  and  the  absence  of  a  proper  stamp,  were  calculated  to 
excite  suspicion,  and  would,  as  it  is  sworn  by  several  unex* 
ceptionable  witnesses,  have  excited  suspicion  in  the  minds  of  any 
persons  of  ccmipetent  professional  skill,  and  have  indueed  them 
to  decline  treating  with  Bostock,  on  behalf  of  any  client,  until 
further  inquiry  had  been  made.  K  Kirby  did  not  employ  Bos- 
tock as  his  solicitor,  but  relied  upon  his  own  supposed  compe- 
tence to  investigate  the  tide,  and  jud^  for  himselr  as  to  the  va^ 
lidity  of  the  proposed  security,  this,  m  itself^  betrays  a  want  of 
tliat  prudence  and  caution  wmch  ought  to  regulate  the  conduct 
of  men  in  transactions  of  business ;  and  will,  upon  the  principle 
acted  upon  by  the  court  in  Popple  v.  PrideaaXj  fix  him  with  con- 
structive notice.  Either  Bostock  was  his  solicitor,  and  he  is,  so 
&r  as  actual  notice  of  the  fraud  is  concerned,  legally  identified 
with  Bostock,  or  he  had  no  solicitor,  and  if  he  tnought  proper 
to  act  for  himself  without  resorting  to  professional  aid,  the  con- 
sequences of  his  negligenccj  or  of  ms  confidence  in  his  own  skill, 
which  in  its  foundation  and  in  its  result  was  e(][uivalent  to  negli- 
gence, are  not  to  be  visited  upon  an  innocent  third  party.  If  the 
effect  of  the  mesne  assignments,  one  of  which  was  effected  by  an 

(a)  16  Ves.  249. 
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act  of  gross  fraud,  was  to  rest  tbe  legal  estate  in  Kirby,  then 
Kirby  held  that  legal  estate  subject  to  the  equity  of  the  plaintiff 
to  be  relieved  against  the  fraud. 

The  Master  op  the  Rolls  : — ^I  am  of  opinion  that  the  eflBect 
of  these  transactions  was  to  vest  the  legal  estate  in  the  defendant, 
Kirby.  Bostock,  the  original  lessee,  made  two  under-leases,  the 
interest  in  which  afterwards  became  vested  in  White ;  White 
assimed  his  interest  in  the  terms  by  way  of  mortgage 
to  the  plaintiff,  *who  thus  acquired  the  legal  estate,  [*709] 
which  sue  afterwards  assigned  to  Bostock.  The  assign- 
ees of  White  assigned  the  equity  of  redemption  to  Bostock,  the 
original  lessee ;  and  there  was  thus  a  surrender  and  merger  of 
the  sub-leases,  and  Bostock  acquired  a  complete  title  at  law.  I 
am  of  opinion  that  the  deed  under  which  Kirbjr  claims  was  not 
an  assignment  of  the  two  terms  vested  in  the  plaintiff  by  White's 
mortgage,  but  that  it  created  a  new  mortgage.] 

Mr.  Bickersteth,  Mr.  Wigram  and  Mr.  Hughes  contra: — ^If  can- 
not be  disputed  that  a  gross  fraud  has  been  committed ;  and  the 
question  is,  upon  which  of  two  parties  who,  in  a  moral  sense,  are 
entirely  innocent,  the  consequences  of  that  fraud  shall  be  visited. 
X)n  the  part  of  the  defendant,  the  transaction  between  him  and 
Bostock  was  a  fair  and  6ona/cfe  transaction ;  and  it  is  to  be  borne 
in  mind,  that  whatever  the  conseouences  of  the  fraud  may  be, 
and  on  whomsoever  they  are  to  lignt,  those  consequences  are  the 
result  of  the  act  of  the  plaintiff.  Had  it  not  been  for  her  mis- 
placed confidence  in  Bostock,  the  2,000i  would  never  have  been 
advanced  by  Kirby.  She  was  in  possession  of  a  good  and  valid 
security ;  and  it  was  to  render  her  situation,  as  ^e  conceived, 
more  secure,  that  she  was  induced  to  do  the  act  which  enabled 
Bostock  to  perpetrate  the  fraud.  Previously  to  the  execution  of 
the  assignment  to  Bostock  by  the  plaintiff,  Bostock  had  entered 
into  a  contract  to  purchase  the  equity  of  redemption  from  White's 
assignees.  Bostock  was  also  a  mortgagee  of  the  leasehold  prem- 
ises, and  the  terms  of  his  contract  with  the  assignees  were  to  pay 
off  the  plaintiff's  mortgage,  apply  part  of  the  purchase  money  to 
the  satisfaction  of  his  own  mortgage,  and  stand  as  a 
creditor  to  White's  estate  for  the  surplus.  *There  was  [*710] 
nothing  in  this  transaction,  as  it  appears  on  the  &ce  of 
ike  deed,  to  excite  suspicion  in  the  defendant,  Earby,  or  in  any 
person  less  disposed  than  Kirby  was,  at  the  time  he  accepted  the 
seeurity,  to  repose  confidence  in  Bostock.  Kirby  relied  upon 
his  own  knowledge  of  busiaess,  and  abstained  from  employing 
a  solicitor ;  and  it  would  be  carrying  the  doctrine  of  constructive 
notice  feither  than  it  has  ever  yet  been  attempted  to  carry  it,  if 
it  were  held  that  a  man  could  not  act  for  himself  in  any  transac- 
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tion  of  buHLBess,  except  at  the  peril  of  being  fixed  with  notice)  if 
he  did  not  possess  all  the  knowledge  of  the  most  experienoed 
professional  adviser.  It  is  not  pretended  that  Kirby  had  any 
direct  knowledge  of  the  fraud ;  and  the  only  question  is,  whether 
he  had  a  knowledge  of  such  circumstanoes  as  ought  to  have  put 
him  upon  inquiry,  and  might,  if  he  had  followed  out  the  in- 
quiry, nave  led  to  a  discovery  of  the  fraud.  It  is  said  that  the 
receipt  is  in  an  unusual  place,  and  that  a  space  was  fraudulently 
reserved  on  which  the  receipt  was  written,  after  the  plaintiff  and 
the  witnesses  signed  their  names ;  but  it  appears  that  their  names 
are  so  written  on  the  crease  formed  by  the  fold  of  the  parch- 
ment, that  the  upper  part  of  the  parchment  must  necessarily  have 
been  exposed  to  the  view  of  the  persons  who  wrote  the  sima- 
tures.  .  None  of  the  alleged  irregularities  in  the  form  of  die  deed 
are  of  a  nature  that  would  have  excited  suspicion,  had  it  not 
^  been  for  the  circumstances  which  have  naturally  led  the  witnesses 
to  scan  every  part  of  this  deed  with  extraordinary  vigilance. 
Unless  Kirby  had  doubted  the  integrity  of  his  son  m  law,  Bos- 
tock,  of  which  he  distinctly  states  that  he  entertained  no  doubt 
\mtil  he  was  informed  of  an  application  to  strike  him  off  the  Rolls 
in  the  month  of  May,  1882,  there  was  nothing  to  raise  suspicion. 
As  to  the  argument  that  Kirby  is  to  be  fixed  with  actual  notice 
of  the  fraud,  because  notice  to  the  solicitor  is  notice  US 
[*711]  the  client,  *that  rule  applies  only  to  the  same  transac- 
tion in  which  the  ^solicitor,  and  client  were  engaged,  and 
not  to  prior  transactions  in  which  the  solicitor  was  encaged ;  for, 
if  it  were  otherwise,  no  one  could,  without  risk,  employ  an  emi- 
nent professional  adviser,  and  the  greater  the  eminence  of  that 
adviser,  and  the  more  extensive  his  practice,  the  greater  would 
be  the  danger  of  the  party  employing  him, 

Mr.  Bethdl  for  the  assignees. 

Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls  : — ^By  this  bill  Mra  Kennedy 
complains  that,  by  her  great  confidence  in  Bostock,  and  by  the 
gross  abuse  of  that  confidence  on  his  part,  she  was  induced  to 
assign  to  him,  not  her  actual  right  and  interest  in  the  mortgage, 
but  her  legal  or  apparent  title.  This  legal  and  apparent  title 
Bostock  afterwards  assigned  by  way  of  mortgage  to  the  defend- 
ant Kirby ;  and  the  bill  asserts  that  Mr.  Kirby,  at  the  time  he 
took  this  legal  or  apparent  title,  contrary  to  the  actual  right  and 
interest  of  Mrs.  Kennedy,  had  either  actual  notice  of  the  fi:«id 
committed  by  Bostock,  or,  if  not  actual  notice  of  the  fraud,  had 
notice  of  circumstances  which  imposed  upon  him  the  necessity 
of  inquiry,,  which,  with  due  care  and  diligence,  would  have  led 
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to  a  Ml  knowledge  of  ihe  fraud ;  and  the  (question  before  the 
court  is,  whether  the  assertions  thus  made  in  the  bill  have  or 
have  not  been  established  in  the  progress  of  the  cause ;  and  I  am 
of  opinion  that  they  have  been  completely  established. 

Upon  the  question  of  actual  notice,  it  must  be  adnfiitted  that 
notice  to  the  agent  or  solicitor  is  notice  to  the  principal. 
In  all  mortgage  transactions,  the  solicitor  *of  the  mort-  [^712] 
gagee  is  the  person  employed  in  the  preparation  of  the 
security ;  and  it  is  £t  that  it  should  be  so,  because  it  his  money 
that  is  advanced,  and  it  is  his  interest  that  is  to  be  protectea. 
The  mortgagee,  here  was  the  fiither  in  law  of  the  mortgagor,  and 
being  the  father  in  law  of  the  mortgagor,  he  employs  no  other 
solicitor  than  his  son  in  law  Bostock,  who  was  himsefr  a  solicitor. 
Having,  in  the  common  course  of  business,  been  in  the  habit  of 
employing  a  diiferent  solicitor,  in  this  transaction  he  entrusts 
Bostock  as  his  sole  solicitor,  and  Bostock  must  be  considered  as 
the  solicitor  of  the  mortgagee,  as  well  as  acting  for  himself,  the 
•mortgagor.  K  Bostock  is  to  be  considered  as  the  solicitor  of  the 
mortgagee,  it  is  impossible  to  deny  notice.  It  is  said,  that  this 
is  a  case  similar  to  those  in  which  the  court  has  declared  that  a 
client  is  not  to  be  affected  by  notice  of  a  solicitor  in  a  prior  trans- 
action. This  case  has  no  analogy  to  that  principle.  Bostock 
is  here  to  be  considered  as  if,  in  this  transaction,  notice  had  been 
given  to  him  by  a  third  person  of  the  fraud  committed  upon 
Mrs.  Kennedy.  If  Bostock,  acting  both  for  the  mortgagee  and 
mortgagor,  had  received  notice  of  a  fraud  thus  committed  upon 
Mrs.  Kennedy  by  a  third  person,  it  would  plainly  have  been 
notice  to  Kirby ;  and  Bostock  being  in  fuU  possession  of  knowl- 
edge of  the  fraud,  because  he  was  himself  the  author  of  it,  Kirby 
is  as  much  affected  by  his  solicitor's  knowledge  of  the  fraud  as  if 
the  solicitor  had  acquired  that  knowledge  from  a  third  person. 
Upon  that  ground  alone,  if  there  were  no  other,  I  should  con- 
sider the  defendant,  Kirby,  as  affected  with  full  notice  of  the  ac- 
tual fraud. 

There  is,  however,  another  ground.  I  have  stated  that  the 
Question  is,  not  only  whether  there  is  actual  notice,  but  whether 
tnere  is  a  knowledge  of  those  circumstances,  which,  if 
reasonable  diligence  had  been  *used,  would  have  led  to  [*713] 
a  knowledge  of  the  fraud.  I  am  of  opinion,  here,  that 
the  defendant,  Kirby,  is  fixed  with. notice  of  those  circmnstancea 
.which  would  have  led  to  a  knowledge  of  the  fraud.  It  is  said 
that  Kirby  employed  no  solicitor,  and  that  he,  therefore,  is  not 
to  be  fixed  with  those  circumstances  apparent  upon  the  deeds, 
which  would  have  led  other  persons  to  mdulge  suspicion.  Such 
a  proposition  is  not  to  be  entertained  in  any  court  of  justice. 
A  man  is  not  to  avoid  the  consequences  of  a  want  of  due  dili- 
gence, by  stating  that  he  has  neglected  those  means,  which  would 
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have  been  req[uired,  if  he  had  used  reasonable  caution.  If  the 
defendant^  Kirby,  not  considering  Bostock  as  his  solicitor,  had 
employed  another  solicitor,  he  would  have  been  fixed  with  im- 
plied notice  from  the  circumstances  arising  from  the  deeds  in 
question ;  and  he  cannot  protect  himself  from  such  implied  notice, 
by  not  having  used  the  ordinary  caution  of  employing  a  sohcitor 
to  protect  his  interest.  The  perusal  of  the  deeds  would  have  led 
every  man  of  business,  to  the  conclusion  that  there  was  some- 
thing irregular ;  and  the  nature  of  this  transaction  would,  there- 
fore, have  induced  an  inquiry,  which,  if  pursued  with  reasonable 
diligence,  would  have  led,  by  reference  to  Mrs.  Kennedy,  the 
plaintiff,  to  a  full  knowledge  of  the  ciixjumstances  under  which 
she  had  been  induced  to  assign  her  interest  to  Bostock. 

The  defendant,  Kirby,  must,  therefore  assign  his  mortgage  to 
the  plaintiff,  Mrs.  Kennedy,  and  must  pay  the  costs  of  the  suit* 

November  18A  and  20/lfe. — The  cause  was  reheard  before  the 
Lord  Chancellor.  The  arguments  at  the  rehearing  were  similar 
to  those  urged  at  tiie  hearing  in  the  court  below. 

[*714]        *The  Solicitor-  General,  Sir  WiUiam  Ernie  and  Mr.  Gir- 
dlesione,  jun.,  in  support  of  the  decree. 

Sir  Edward  Stigden^  Mr.  Wigram  and  Mr.  Hughes  corvtra. 

Mr.  BetheU  for  the  assignees  of  Bostock. 

November  21st — The  Lord  Chancellor  : — ^This  case,  from 
the  peculiar  circumstances  of  fraud  which  belong  to  it,  and  from 
the  hardship  in  which  the  court  is  placed,  of  throwing  the  conse- 
quences of  the  injury  worked  by  the  guUt  of  the  wrongdoer, 
upon  one  of  two  equally  innocent  persons,  has  naturally  excited 
considerable  interest  both  below  and  here.  Much  has  been  said 
of  the  late  Master  of  the  Eolls'  habitual  dislike  of  fraudulent 
transactions,  a  feeling  which  I  hope  and  trust  his  Honor  shared 
with  all  other  judges,  as  he  certainly  did  with  all  good  and  hon- 
orable men.  JBut  it  seems  to  be  supposed  that  he  carried  this 
feeliQg  so  &r  as  to  let  it  affect  his  judgment,  and  make  him  draw 
false  conclusions  from  facts — nay,  for,  unless  this  further  step  is 
made,  it  explains  nothing  here — ^that  his  indignation  against 
wrongdoers  caused  him  to  conceive  like  feelings  against  the  in- 
nocent, and,  in  search  of  a  victim,  because  a  wrong  had  been 
done,  involve  the  blameless  with  the  guilty,  and  even  punish  the 
victims  for  the  injury  which  had  been  done  by  the.  wicked  against 
themselves.  In  such  feelings  I  hope  and  trust  no  judge  ever 
does  indulge.  I  am  confident  the  late  Master  of  the  Bolls  did 
not    I  know  that,  were  I  to  bring  such  to  the  decision  of  this 
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case,  I  slioTild  be  working  the  grossest  and  most  unpardonable 
injustice.  Mrs.  Kennedy  is  innocent ;  Mr.  Kirby  is  in- 
nocent ;  both  are  dupes  and  *victims ;  the  connection  by  [*715] 
marriage  between  the  latter  and  the  wrongdoer  is  only 
an  additional  misfortune,  and  surely  no  feult ;  and  the  only  ques- 
tion is,  which  of  the  two  in  this  court,  and  as  &r  as  equitable  re- 
lief extends,  shall  suffer  the  consequences  of  the  crime.  If  either 
has  been  guilty  of  negligence,  that,  though  blameless,  must  be 
recorded  against  them  and  affect  their  claims ;  and  that  must  be 
taken  into  account  with  all  the  rest  of  the  facts  in  the  case. 

These  are  feW  and  simple,  nor  are  they  at  all  in  dispute  be- 
tween the  parties. 

James  Bethune  Bostock  was  the  solicitor  of  the  plaintiff,  Mrs. 
Hester  Kennedy,  an  elderly  lady,  but  in  the  full  enjoyment  of 
her  faculties ;  and  he  was  employed  by  her  with  a  more  than 
ordinary  share  of  confidence  reposed  in  him.  This  he  grossly 
.  abused.  Finding  it  necessary,  for  the  purpose  of  enabling  him 
to  obtain  money  from  Mr.  Kirby,  the  defendant,  his  father  in  law, 
to  get  from  her  an  assignment  of  a  mortgage  for  above  8,000?., 
he  caused  a  deed  to  be  prepared,  and  employed  a  stationer,  to 
whom  he  was  apparently  unloiown,  for  he  paid  ready  money  for 
the  engrossment,  and  received  it  back  without  the  title  of  the  in- 
strument indorsed  on  the  usual  place,  and  in  the  accustomed  en- 
grossing hand.  He  then  carried  it  to  his  client,  and  obtained  her 
signature  and  seal,  and  execution  on  the  face  of  the  deed,  at  the 
foot,  in  the  ordinary  way.  Captain  and  Mrs.  M*Parland  sub- 
scribed on  the  back  the  usual  attestations  as  witnesses ;  and  there 
appears  further  on  the  back  a  very  extraordinary  receipt  for  the 
whole  money,  signed  also  by  Hester  Kennedy,  and  witnessed  by 
the  MTarlands. 

^  *In  all  deeds  the  receipt  is  put  on  the  upper  of  the  [*716] 
squares,  formed  by  foldmg  the  parchment;  or,  if  the 
deed  is  executed  before  the  folding,  it  is  still  at  "the  top,  in  order 
to  prevent  any  fiuudulent  addition  being  made  after  the  party 
shall  have  signed  the  receipt.  But  here  the  receipt  is  written  not 
only  far  down  the  skin,  it  is  written  at  the  very  bottom  of  the 
upper  left  hand  square,  so  that  there  mi^ht  have  been  anything 
prefixed,  and  then  the  word  "  further"  added,  to  connect  it  with 
what  follows,  and  what  is  signed. 

Again,  the  name  is  always  signed  immediately  after  the  receipt, 
and  on  the  same  square,  and  above  the  fold.  But  here,  for  the 
first  time,  we  see  the  receipt  on  one  square,  and  the  name  on  the 
one  below,  so  that  no  one  can  look  at  the  instrument  without 
perceiving  that  the  party  might  have  signed  it  when  folded  up, 
and  when  no  part  of  the  receipt  had  been  written  on  the  skin.  I 
pass  over  the  other  lesser  singularities  of  part  of  the  receipt,  and 
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part  of  the  name  being  written  laterally  on  one  square,  and  part 
of  each  on  another. 

Now  it  is  said  that  all  this  is  not  evidence  sufficient  to  convict 
Bostock  of  fraud,  and  that  it  does  not  raise  more  than  a  suspicion; 
that  it  is  only  consistent  with  the  supposition  of  fraud,  but  that 
it  does  not  prove  in  what  manner  Mrs.  Kennedy's  signature  was 
obtained.  For  all  that  the  subscribing  witnesses  swear  is,  that 
they  have  no  knowledge  or  recollection  of  any  receipt,  or  any- 
thing being  written  above  the  place  where  Mrs.  Kenne<ly  and 
themselves  signed  what  is  now  the  receipt  To  one  very  mate- 
rial circumstance,  however,  they  both  distinctly  swear ;  that  no 
money  passed,  and  that  nothing  whatever  was  said  about  any 
money  or  receipt  of  anjrthing  on  the  occasion.    This  is  carefully 

to  be  Kept  in  view. 
[*717]  *But  we  are  now  to  look  at  what  afterwards  hap- 
pened, and  that  leaves  no  doubt  at  all  upon  the  transac- 
tion. Bostock  took  the  deed  away  with  him,  and  retained  it  in 
his  possession  until  he  handed  it  over  to  Mr.  Kirby,  when  he 
applied  to  Mr.  Kirby  for  the  loan  of  2,000^.,  upon  the  security  of 
the  leasehold  property. 

That  Bostock  was  employed  in  this  transaction  by  Mr.  Earby 
as  his  sohcitor,  and  in  his  professional  capacity,  no  one  can  affect 
to  doubt  Mr.  Kirby  was  in  trade,  and  did  not  trust  his  own 
ignorance  of  law  writings  and '  inexperience  in  conveyancing. 
Bostock  was  acting,  therefore,  as  his  professional  man ;  liis  agent 
to  do,  and  his  adviser  to  counsel.  He  then  obtains  the  2,000t 
from  Mr.  Kirby,  on  the  assignment  of  the  mortgage,  and  not  a 
farthing  of  this  does  he  pay  over  to  his  other  client,  Mrs.  Ken- 
nedy, whose  receipt  he  had  obtained.  He  employs  it  in  his  own 
speculations,  or  to  supply  other  of  his  necessities ;  and  his  prac- 
tices being  discovered — his  conduct  brought  before  the  Court  (£ 
King's  Bench — ^his  affairs  plunged  into  confusion  and  bankrupPi 
cy — ^he  did  not  meet  the  charges,  nor  face  his  creditors,  but  ab- 
sconded, and  went  abroad. 

This  throws  a  broad  and  clear  light  upon  all  the  story,  which 
the  inspection  of  the  deed  tells,  making  quite  plain  with  what 
view  and  in  what  way  the  signature  of  Mrs.  Kennedy  was  got- 
ten, and  showing  as  clearly  that  he  made  her  sign  the  receipt 
without  seeing  what  she  was  setting  her  hand  to,  by  a  statement 
that  she  was  only  completing  her  execution  of  the  mortgage  deed 
itselfj  or  doing  an  act  by  which  she  would  secure  the  regular 
payment  of  the  interest  upon  her  mortgage  money.  To  say 
that  the  deed  only  raises  suspicion  after  this,  is  wholly 
[*718]  impossible.  The  after  acting  clears  *all  doubt  away, 
and  we  see  the  whole  transaction  in  its  proper  and  its 
hideous  colors. 

How  much  worse  than  ordinary  breaches  of  trust,  committed 
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imder  the  pressure  of  embarrassment,  this  conduct  of  Bostock's 
was,  need  not  be  noted  in  passing.  The  man  of  business  who 
diverts  to  his  own  use  his  client's  money  entrusted  to  his  hands, 
and  while  his  client  employs  him  in  some  sort  as  a  banker,  is  far 
fix)m  blameless,  though  that  peculiar  kind  of  employment,  and 
the  nature  of  that  deposit,  and  the  pressure  of  his  unforeseen  ne- 
cessities may  greatljr  extenuate  his  fault.  But  here  was  a  person 
who  actively  contrived  a  fraud  to  delude  both  his  employers ; 
took  advantage  of  one  ot  those  clients  to  obtain  an  instrument 
by  getting  a  signature  to  one  thing,  whilst  he  made  the  party 
suppose  she  was  signing  another ;  imposed  on  his  other  client 
ana  relative  by  giving  him,  for  a  large  sum,  an  instrument  at  law 
not  worth  a  farthing,  if  the  truth  came  out,  and  then  applied  the 
money  so  obtained  to  his  own  uses — conduct  approacnmg,  in  a 
moral  view,  nearer  than  by  any  assignable  distance,  to  forgery. 

But  the  degrea  of  Bostock's  guilt,  or  the  complexion  of  "^his 
fraud — ^be  it  more  aggravated,  be  it  less — -is  immaterial  to  the  de- 
cision of  the  present  question.  That  there  was  fitiud,  is  abun- 
dantly clear ;  such  fraud  as,  if  proved  to  a  court  and  jury,  would 
have  rebutted  all  claims  at  law  upon  this  instrument,  and  sus- 
tained the  plea  of  non  est  factum  by  Mrs.  Kennedy,  pleaded  in 
bar.  I  have  no  kind  of  doubt  that  such  would  be  the  case,  and 
this  the  result  of  an  action  or  of  an  issue,  which  I  therefore  hold 
it  superfluous  to  direct. 

But  has  not  Mrs.  Kennedy  also  a  right  to  the  equitable 
relief  of  this  court  ?    That  aepends  upon  a  defence  *com-     [*719] 

e stent  to  Mr.  Kirby  here,  though  inmiaterial  elsewhere, 
e  says  he  was  a  purchaser  for  value,  and  without  notice ;  and 
the  question  thus  raised  is,  had  he  notice  or  not  ?  Of  actual 
knowledge  there  is  no  question.  No  evidence  touches  Mr.  Kir- 
by, nor  is  he  charged  in  any  way  with  knowing  or  partaking  in 
tlie  fraud  of  Bostock.  But  it  is  said  that  neither  had  he  any 
constructive  notice. 

The  doctrine  of  constructive  notice  depends  upon  two  consid- 
erations; first,  that  certain  things  existing  in  the  relation  or  the 
conduct  of  parties,  or  in  the  case  between  them,  be^t  a  presump- 
tion so  .«-trong  of  actual  knowledge,  that  the  law  holds  the  knowl- 
edge to  exist,  because  it  is  highly  improbable  it  should  not ;  and 
next,  that  policy,  and  the  safety  of  the  public,  forbids  a  person 
to  deny  knowledge  while  he  is  so  dealing  as  to  keep  himself 
ignorant,  or  so  as  that  he  may  keep  himself  ignorant,  and  yet  all 
the  while  let  his  agent  know,  and  himself,  perhaps,  profit  by  that 
knowledge. 

In  such  a  case  it  would  be  most  iniquitous  and  most  danger- 
ous, and  give  shelter  and  encouragement  to  all  kinds  of  fraud, 
were  the  law  not  to  consider  the  knowledge  of  one  &s  common 
to  both,  whether  it  be  so  in  fact  or  not.     Under  one  or  other  of 
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these  heads,  perhaps  under  both,  comes  the  oth«r  principle, 
which  is  quite  undeniable,  that  whatever  is  notice  enough  to  ex- 
cite attention,  and  put  the  party  on  his  guard,  and  call  for  in 
quiry,  is  also  notice  of  everytiiing  to  which  it  is  afterwards  found 
that  such  inquiry  might  have  led,  although  all  was  unknown  for 
want  of  the  investigation. 

These  principles  are  so  plain  that  they  need  not  be  suppcarted 
by  reference  to  authority,  and  they  dispose  of  the  present  ques- 
tion. 
[*720]  *Bostock  was  acting  as  Mr.  Kirby's  solicitor  in  the 
transaction,  and  although,  generally  speaking,  the  knowl- 
edge obtained  by  a  man's  attorney  or  agent  fixes  himself,  if  ob- 
tained while  so  employed,  and  on  the  same  business  (for  I  do  not 
at  all  differ  from  MourUford  v.  ScoU^{d)  Hierti  v.  MiU,{b)  and  the 
other  cases,^  yet  it  cannot  here  be  said  that  Mr.  Kirby  is  fixed 
with  all  which  Bostock  knew.  For  the  fraud,  praeticea  by  Bos- 
tock  upon  Mr.  Klirby  himself,  was  of  course  concealed  from  him; 
and  so  we  may  say  would  certainly  be  that  other  fraud  which  he 
had  practiced  on  Mrs.  Kennedy.  Indeed  that  was  only  anotha* 
part  of  the  same  fraud,  another  act  of  the  same  plot ;  and,  there- 
fore, I  think  we  cannot,  on  this  account  alone,  fix  his  client,  Mr. 
Kirby,  any  more  than  hisemployer  Mrs.  Kennedy,  with  the  knowl- 
edge of  ms  criminal  prooeeoings.  We  must  lay  out  of  our  view 
all  the  knowledge,  the  actual  and  full  knowledge  he  had  of  his 
own  fraud,  and  are  not  to  hold  Mr.  Kirby  as  cognisant-— I  mean 
of  course  cognisant  in  law  and  constructively — of  thAt,  merely 
because  his  solicitor  himself  the  contriver,  the, actor  and  the 
gainer  of  the  transaction,  knew  it  all  well. 

But  suppose  him  not  the  actor,  and  only  regard  him  as  an  at- 
torney wholly  unconcerned  in  the  plot,  and  employed  by  Mr. 
Kirby,  and  not  only  innocent  of  the  whole  affair,  out  wholly  ig- 
norant of  it.  This  supposition  is  as  strong  as  we  can  make  in 
Mr.  Kirby's  favor,  gets  rid  of  all  the  last  argument  I  have  ad- 
verted to,  and  meets  the  objection  that  the  plotter  of  the  fraud 
never  could  communicate  it  to  one  of  its  victims ;  and  that  to 
charge  the  latter  with  his  guilty  knowledge  would  be  unjust  I 
say  still,  with  all  this  deduction  and  all  this  supposition,  Mr. 
Kirby  is  fixed.  For  Bostock,  had  he  been  wholly  free 
[*721]  from  the  guilty  knowledge,  and  only  *employea  as  a 
solicitor  to  act  for  and  advise  Mr.  Kirby,  must,  oa  seeing 
the  deed,  have  had  his  attention  at  once  callea  to  the  suspicious 
circimistances  under  which  it  was  executed.  The  contents  of 
the  instrument  itself  were  perhaps  calculated  to  rouse  suspicion 
and  prompt  inquiry.  But  the  l«ck  of  the  deed  was  checkered 
all  over  with  suspicious  appearancea    The  title  of  the  deed,  not 

(a)  3  Mad.  34.  (6)  13  Tea.  114. 
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in  the  eBgroaing  hamd,  but  written  in  a  somewhat  slovenly  wajj 
and  with  the  words  of  the  title  of  different  sizes,  beget  a  suspi- 
cion of  hurry  and  imperfection  in  the  preparation  of  the  instru- 
ment. When  does  a  stationer  ever  send  such  a  blank  indenture 
out  of  his  office,  unless  when  pressed  fox  singular  dispatch? 
Then  the  receipt  written  across  one  fold  into  a  second  square 
sideways,  and  the  signature  in  like  manner  running  into  the 
second  square.  But,  above  all,  the  receipt  removed  fer  from  the 
top,  and  leaving  such  a  space  as  might,  bv  the  holder  of  the  deed, 
supposing  that  space  to  have  been  left  in  blank,  have  been 
filled  up  in  any  manner  he  choose.  This  was,  at  once,  a  circum- 
stance to  excite  the  greatest,  the  most  jealous  suspicion.  Had  a 
check  been  originally  written  with  an  inch  of  blank  to  the  left 
hand  of  the  sum,  would  not.  all  who  saw  it  start  at  the  risk  run 
by  the  maker,  and  would  not  the  maker,  on  his  attention  being 
drawn  to  it,  nay,  even  the  holder,  take  the  precaution  of  drawing 
a  line  or  two  over  the  blank?  But  suppose  a  banker  had  dis- 
counted a  check  with  a  sum  as  "  one  hundred"  interlined,  would 
wiy  judge  direct  any  jury  to  let  that  banker  recover  against  the 
maker,  though  full  value  had  by  him  the  banker  been  paid  for 
it  ?  AH  the  cases  have  decided  the  contrary,  and  held  that  every 
unusual  circumstance  is  a  ground  of  suspicion,  and  prescribes  in- 
quiry ;  and  I  hold  the  receipt  written  here  in  a  way  to  enable 
any  person  to  commit  a  gross  fraud — ^a  wav  for  that  rea- 
son never  adopted — ^was  abundant  ground  tor  *suspicion,  [*722J 
and  demanded  inquiry  and  explanation.  When  to  this 
we  add  the  further  unusual  circumstance  of  the  party'sname  being 
written  on  the  square  below,  and  with  a  fold  between  it  aud  the 
receipt,  so  that  it  wasmost  probably  written  when  the  receipt  was 
folded  down,  assuredly  no  one  can  hesitate  in  pronouncing  that 
whoever,  especially  a  man  of  business,  looked  at  the  deed,  must 
have  conceived  such  suspicions  as  to  call  for  inquiiy ;  and  if  he 
had  inquired,  Mrs.  Kennedy  would  have  told  him  that  she  knew 
ci  no  receipt,  and  had  received  no  money,  and  that  the  whole,  con- 
sequently, was  a  fraud.  Thus,  taking  Bostock  to  be  merely  an 
ordinary  solicitor,  employed  by  Mr.  Kirby  in  settling  this  trans- 
action for  him,  the  aeed  was  such  as  at  once  gave  him  notice 
that  all  was  not  right,  and  put  him  upon  inquiring.  That  is  no- 
tice to  him  and  his  employer  of  wnatever  the  inquiry  would 
have  disclosed.  Can  it  make  the  least  difference,  that  in  this 
case  Bostock  abstained  from  making  the  inquiry,  because  he  al- 
ready knew  the  whole  fraud,  the  tissue  of  which  his  own  hands 
had  woven  ?  Can  it  alter  the  fact,  or  displace  the  point,  on 
which  the  whole  turns,  of  the  existence  of  suspicious  appearances, 
and  the  certainty  that  the  inquiry,  instigated  by  them,  must  have 
disclosed  the  truth,  that  this  truth  was  already  wi^in  the  ftill 
knowledge  of  the  person  employed,  and  whom  we  are  supposing 
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to  have  examined  the  deed  for  his  client  ?  A  difference  it  may 
make,  but  the  difference  is  against,  and  not  in  favor  of  the  de- 
fendant's argument. 

Can  it,  again,  make  any  difference  in  the  case  vre  are  suppo- 
sing of  a  solicitor  employed  to  examine  a  deed,  and  having 
ground  to  suspect,  and,  suspecting,  beside  beingbound  to  inquire  as 
to  its  fraudulent  concoction,  that  here,  being  so  employed,  ne  wag 
himself  the  fabricator  of  the  whole  fraud,  and  only  did 
[*723]  not  suspect,  ^because  he  knew  for  certain  the  whole 
plot?  A  difference  it  may  make,  but  that  difference  is 
against,  and  not  in  favor  of  the  derendant's  argument. 

I  therefore  consider  the  case  of  constructive  notice  as  here 
abundantly  made  out,  and  I  affirm  the  decree  of  the  Master  of 
the  Eolls ;  but  I  think,  as  the  plaintiff  resorts  to  this  court  for 
relief  against  her  own  handwriting,  we  must  recollect  that  she, 
by  simply  looking  at  the  parchment  which  she  signed  without 
seeing  what  it  contained,  might  possibly  have  discomfited  the 
wicked  man  who  was  engaged  in  circumventing  her ;  and  I  do 
not,  therefore,  think  she  ought  to  have  had  her  costs  below 
against  the  other  party,  to  whom  no  laches  at  all  is  imputable 
personally,  who  also  is  the  defendant,  and  does  not  come  to  ask 
anything  of  the  court.  The  decree  must,  therefore,  be  affirmed 
with  this  alteration  as  to  the  costs,  and  for  the  same  reason,  I  do 
not  give  her  the  costs  of  the  appeal.  The  deposit  must  be  re- 
turned. 


At  the  close  of  this  judgment,  the  Lord  Chancellor  de- 
livered the  following  address : — 

"  I  have  now  disposed  of  all  the  cases  that  have  been  heard 
before  me  up  to  the  last ;  and  it  is  with  great  satisfaction  that  I 
quit  this  court  without  putting  any  one  party  to  the  expense  and 
delay  of  having  his  cause  retried  before  another  judge.  I  have 
equal  satisfaction  in  observing  that  {besides  a  cause  which  stands 
over  by  consent  for  common  law  judges,  and  under  the  applica- 
tion or  the  party)  there  are  only  two  cases  which  remain  to  be 
heard,  which  were  set  down  before  the  last  long  vacation.    As  I 

have  no  right  to  press  the  parties  closer  than  this,  it  was 
[*724]     my  intention,  if  i  had  remained  *here,  to  adjourn  the 

court  on  the  last  day  of  term,  early  next  week,  until  the 
11th  of  January,  the  last  day  of  next  term,  as  I  was  obliged  to 
do  in  the  month  of  June  last,  for  a  like  reason,  the  business  being 
all  disposed  of.  Thus,  I  have  the  great  satisfaction  of  reflecting 
that  this  court,  represented  by  its  enemies  as  the  temple  of  dis- 
cord, delay  and  expense,  has  been  twice  closed  within  the  space 
of  five  months ;  and  I  ascribe  this  singular  felicity  of  the  times, 
to  the  tried  ability  and  most  indefatigable  industry  of  my  most 
learned  and  excellent  coadjutors,  the  present  Vice-Chancellor, 
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and  my  lamented  friend  the  late  Master  of  the  Eolls,  and  in  part 
also,  to  the  labor  and  talent  of  the  bar.  That  the  same  good 
fortune  will  foUow  my  successor,  I  confidently  expect ;  for  he, 
too,  will  have  the  aid  of  his  Honor,  the  Vice-C5hancellor,  and  he 
will  have  the  further  aid  of  the  present  Master  of  the  Rolls, 
whose  high  accomplishments  as  a  lawyer — ^whose  consummate 
fitness  for  the  judicial  office,  render  his  elevation  at  once,  of  the 
greatest  benefit  to  the  j)nblic,  and  are  my  own  best  title  to  the 
gratitute  of  the  profession. 

On  the  same  day,  Lord  Brougham  resigned  the  Great  Seal, 
which  was  thereupon  delivered  by  his  Majesty  to  Lord  Lynd- 
hurst,  who  was  sworn  into  office,  and  took  his  seat  in  the  Lord 
Chancellor's  Conrt  at  Westminster,  on  the  following  day. 


Vou  m.  81 
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PRINCIPAL    MATTERS. 


ACCOUNT. 

Where  the  lord  of  a  manor,  who  claims 
against  the  tenants  the  right  of  property 
in  the  mines  within  the  manor,  has  stood 
by  for  a  long  period  and  allowed  the  ten- 
ants, without  objection,  to  work  the  mines 
and  to  expend  large  sums  of  money  upon 
their  mining  operations,  the  court  will  not 
assist  him  by  making  a  decree  for  an  in- 
junction or  account  agfonst  the  tenants, 
but  will  leave  him  to  his  legal  remedy. 

Distinction  between  the  cases  in  which 
the  right  to  an  account  is  incident  to  the 
injunction,  and  those  in  which  it  is  inde- 
pendent of  that  relie£ 

Peculiarity  of  the  case  of  mines  in  this, 
respect 

The  right  to  an  account,  even  in  the 
case  of  mines,  may  be  lost  by  laches. 
FarroU  v.  Pdhner,  632 

See  CoBPO&ATiONS. 


ACORtJBR. 
See  SuEvrroR. 

AGENT. 

Gift  by  deed,  subject  to  a  power  of 
appointment  by  the  donor;  from  a  per- 
son upwards  of  ninety  years  of  age  to  a 
confidential  agent,  who  had  for  many 
years  been  in  babits  of  friendship  with  the 


donor,  without  the  intervention  of  a  dis- 
interested third  peraon,  the  solicitor  who 
drew  the  deed  being  the  solicitor  of  the 
person  who  took  the  benefit  under  it,  de- 
clared void  at  the  Bolls;  but  supported, 
under  all  the  circumstanoes^  upon  ^>peaL 
Bmisr  v.  Aikine,  113 


AGBEEMEKT. 

1.  Where,  in  an  agreement  for  the  lease 
of  a  house  to  be  granted  by  defendants  to 
the  plaintiff,  it  was  stipulated  that  the 
lease  should  contain  the  usual  covenants 
between  landlord  and  tenant,  and  that  the 
house  should  not  be  converted  into  a 
school,  it  is  immaterial  whether  the  plain- 
tiff had  or  had  not  notice  that  the  defend- 
ants derived  their  title  under  a  lease  from 
another  person,  because  the  agreement 
amounts  to  a  representation  on  the  port 
of  the  defendants,  that  they  were  at  lib- 
erty to  grant  a  lease  conformably  to  the 
terms  of  the  agreement  Van  v.  Corpej  296 

2 .  Where  a  parol  agreement,  varying  the 
terms  of  the  written  agreement,  is  set  up 
by  the  defendants  in  a  suit  for  specific 
performance,  and  supported  by  evidence 
affording  a  presumption  or  suspicion  of  its 
existence,  an  inquiry  will  be  directed. 

3.  An  agreement  in  writing  for  the  sale 
of  a  house,  did  not  by  description  ascertain 
the  particular  house,  but  it  referred  to  the 
deeds  as  being  in  the  possession  of  a  per- 
son named  in  the  agreement    The  court 
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held  the  agreement  safficiexitljr  certain,  if 
it  could  be  ascertained  by  an  inquuy  be- 
fore the  Master,  that  the  deeds  in  the  pos- 
session of  the  person  named  referred  to  the 
house  in  question.     Owen  y.  Tfumias,  368 

See  Pabtnebship,  2. 


AlilEN. 

An  alien  resident  in  England,  purchased 
an  equitable  interest  in  freehold  lands, 
and  also  a  lease  for  a  long  term  of  years, 
and  afterwards  obtained  letters  of  deniza- 
tion which,  in  terms,  conferred  upon  him 
the  power  not  only  of  acquiring  lands  in 
future,  but  of  retaining  and  ex^oying  all 
lands  which  he  had  theretofore  acquired: 
Held,  that  he  had  power  to  deyise  the 
freehold  and  chattel  interest  in  land  which 
he  had  purchased  previously  to  the  letters 
of  denization. 

By  his  will  he  directed  all  his  property 
to  be  sold  and  converted  into  money,  and 
after  charging  this  mixed  fund  with  his 
debts  and  legacies,  gave  the  residue  to 
aliens  resident  abroad,  one  of  whom  was 
his  heir  at  law :  Held,  that  the  rule  which 
is  applicable  to  charitable  bequests  was 
applicable  in  such  a  case ;  that  the  inter- 
est in  land  and  the  pure  personal  estate 
must  respectively  be  valued,  and  bear  their 
proportions  of  the  debts  and  legacies ;  and 
that  the  residue  of  the  interest  in  land  be- 
longed to  the  crown,  and  the  residue  of  the 
pure  personal  estate  to  the  aliens.  Four- 
driny,  Gowdeyj  383 


APPOINTMENT. 
See  PowEB. 

AWARD. 

1.  The  court  will  not  order  the  pay- 
ment of  a  fund  in  court,  to  which  petition- 
ers are  declared  to  be  entitled  by  an 
award  made  under  an  order  of  reference, 
until  the  award  has  been  made  a  rule  of 
court.    Saimon  v.  Oshortiy  429 

2.  Where  it  was  one  of  the  terms  of  an 
agreement  to  refer  disputes  to  arbitration, 
that  the  submission  might  be  made  a  rule 
of  a  court  of  law  at  the  option  of  either 
party ;  and,  a  bill  having  been  filed  to  set 
aside  the  award,  it  appeared  by  the  an- 
swer of  the  defendant  that  the  submission 
had  been  made  a  rule  of  the  Court  of 
King's  Bench  by  the  defendant  subse- 
quently to  the  filing  of  the  bill,  the  oom- 


mon  injunction  whidi  bad  been  obtained 
by  the  plaintiff  was,  upon  ^peal,  dissol- 
ved, the  Lord  Chancellor  holdmg  that  the 
Court  of  Chancery  had  no  juri^ction  to 
relieve  agamst  the  award.    Nichol^:  Boe^ 

431 


BARON  AND  FEME. 
See  Sepabatk  Estatb. 

BILL  OF  EXCEPnONa 
See  PEAGncB,  I. 


CHARGE. 

Where  a  testator  directs  that  his  debts 
and  funeral  expenses  are  to  be  paid  by 
his  executors,  it  is  prima  facte  to  be 
considered  that  he  means  the  payment 
to  be  made  by  them  out  of  the  funds 
which  come  to  their  hands  as  executors. 
Whether  he  intends  that  all  property, 
which  he  gives  to  his  executors,  shall  be 
subject  to  the  payment  of  his  debts  and 
legacies,  must  be  gathered  from  the  whole 
wOL     Wasse  v.  HeslingUm,  495 


CHARITY. 

1.  Length  of  possession  will  not  pre- 
vail against  charitable  trusts,  where  the 
land  was  purchased  with  notice  of  the 
trusts.  Attorney- General  y,  Chrisfs  Hob- 
piiai,  341 

2.  A  testator,  who  gave  a  legacy  for 
charitable  purposes  to  be  executed  in  a 
foreign  country,  named  as  one  of  the  trus- 
tees of  the  charity  an  officer  created  by 
act  of  Parliament,  describing  him  by  his 
office  and  not  by  his  name.  The  act  of 
Parliament  having  been  repealed,  and  the 
office  abolished,  the  court  referred  it  to 
the  Master  to  approve  of  a  proper  person 
to  be  a  trustee  in  his  stead.  AUomey- 
General  v.  StephenSy  347 

3.  The  heir  is  excluded  from  the  in- 
creased rent  of  an  estate  devised  to  a 
charity,  if  in  express  terms  the  whole 
profits  of  the  estate  are  devised  to  chari- 
table uses,  or  if  the  charitable  uses  men- 
tioned in  the  will  exhaust  the  whole 
actual  rent  at  the  time  of  the  devise.  Ai- 
iomey-General  Y.  Wiison^  362 
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4.  Devise  of  copyhold  land  in  fee  upon 
conditipn  that  the  devisee,  within  one 
month  paj  2,000^  to  the  testator's  execu- 
tor, tft  be  applied,  after  payment  of  debts 
and  legacies,  to  charitable  purposea  The 
test£^r  died  without  leaving  any  custo- 
mary heir  or  next  of  kin. 

Held,  upon  appeal,  that  the  proportion 
of  the  2,000Z.,  which  was  void  by  the 
mortmain  act,  was  to  be  considered  as 
real  estate  undisposed  o^  and  that  the  de- 
visee, and  not  the  crown,  was  entitled  to 
it.     Henchman  v.  The  Attorney- Generai^ 

485 

5.  A  bequest  of  money  to  a  charitable 
institution  "  towards  buildiing  alms-houses 
to  the  said  institution,"  is  prima  facie  a  be- 
quest for  buying  land  and  building  upon 
it,  and  consequently  void  under  the  Statute 
of  Mortmain.  But  matter  dehors  the  will 
may  be  looked  at  for  the  purpose  of  pla- 
cing the  court  in  the  situation  of  the  tes- 
tator, in  order  to  determine  whether  the 
testator  contemplated  building  upon  land 
ah-eady  in  mortmain,  or  to  be  acquired  by 
other  means  than  the  application  of  the 
legacy:  Held,  in  the  particular  case,  that 
the  extrinsic  evidence,  so  admitted,  was 
insufficient  to  support  the  bequest  Gib- 
leU  V.  Hobson,  510 

6.  Where  a  testator  devised  certain  es- 
tates to  the  Cordwainers'  Company  for  the 
hiterest,  use  and  performance  of  his  will ; 
and  gave  a  moiety  of  the  rents  to  his 
brother  for  life,  and  out  of  the  remainder 
of  the  ren^  directed  certain  specified  pay- 
ments to  be  made  to  charitable  purposes, 
and  to  the  officers  of  the  company,  with  a 
gift  over  to  his  brother  in  fee,  if  the  com- 
pany should  neglect  to  perform  his  will ; 
it  was  held,  that  the  company  took  a  bene- 
ficial interest  in  the  rents  of  the  estates, 
subject  to  the  payments  of  the  specified 
sums  for  charitable  purposes ;  and  an  in- 
formation seeking  to  have  the  whole 
augmented  rents,  or  a  proportional  part 
of  them,  appUed  to  purposes  of  charity 
was  dismissed  with  costs.  Attorney- 
General  v.  Cordwainers^  Company^      534 

•7.  Jurisdiction  of  the  court  in  regula- 
ting the  management  of  free  schools,  and 
oontrolling  the  conduct  of  the  9choohnaa- 
ters  of  sudi  charitable  foundations. 

Before  the  Statute  of  1  W.  ft  K.  c.  21, 
a  commission  of  charitable  uses  could  not 
be  issued  by  Commissioners  of  the  Great 
SeaL  A  decree  of  commissioneni  of  char- 
itable uses  made  during  the  Common- 
wealth in  1649,  when  there  was  no  Lord 
Chancellor  or  Ix)rd  Keeper,  was,  therefore 


held,  upon  appeal,  to  be  a  nullity.  AU 
tomiey- General  v.  Governors  of  Atherstone 
School^  544 


CONVEYANCE  OP  LEGAL  ESTATE. 

The  owner  of  an  equitable  estate  con- 
veyed it  to  trustees  upon  trust  for  sale, 
and  by  a  deed  of  even  date  declared  the 
trusts  upon  which  the  produce  of  the  sale 
were  to  be  applied.  The  party,  who  had 
the  mere  legal  estate,  and  no  beneficial 
interest,  refused  to  convey  it  to  the  equi- 
table trustee,  unless  the  persons  interested 
as  cesiuis  que  trust  under  the  deed  of  even 
date  were  made  parties  to  the  conveyance. 
He  was  not  justified  in  that  refusal,  but 
as  he  had  acted  bona  fide  under  the  ad- 
vice of  a  conveyancer  of  character,  the 
court  made  the  decree  against  him  without 
costa    Angier  v.  Stannardy  566 


COPYHOLD. 

1.  TBie  surrenderee  of  a  copyhold  is  an 
assignee  of  a  reversion  within  the  Statute 
of  32  Hen.  VHI,  c.  34,  and  may  maintain 
an  action  of  covenant  upon  a  lease  made 
by  his  surrenderor,  and  the  defendant  in. 
such  action  cannot  protect  himself  by  al- 
leging the  invalidity  of  the  lease.  Wheor 
ton  V.  Peacock,  325 

2.  Thfe  lord  of  the  manor  is  barred  by 
the  Statute  of  Limitations  from  entering 
for  a  forfeiture  after  twenty  years.     Ibid, 


CORPORATION& 

Principles  upon  which  the  account  is 
to  be  taken  against  corporations,  who 
are  trustees  of  charities,  and  have  misap- 
plied the  funds.  AUomey-  General  v.  Th« 
Mayor  of  Newbwry^  64t 


COSTS. 

1.  A  party  gave  notice  of  a  motion, 
and  died  before  the  motion  was  heard, 
and  the  suit  was  reicived  by  his  execu- 
tors, who  declined  to  proceed  with  the 
motion.  The  bill  revived  by  the  execu- 
tors was  dismissed  with  ooet&  The  costs 
of  the  abandoned  motion  are  not  costs  in 
the  cause.    Lewis  v.  Armstrong^  69 

2.  The  insufficiency  of  the  fund  to  pay 
the  debts,  is  the  only  case  in  which  the 
plaintiif  in  a  creditor's  suit  is  entitled  to 
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his  oosfai «  befcwoen  solioitor  and  client. 
Brodie  v.  BoUon,  510 

3.  A  witnefls,  on  the  overruling  of  his 
demuirer,  is  liable  to  paj  the  same  costs 
as  a  defendant,  by  analogy  to  the  thirty- 
second  of  the  new  orders  of  1828.  Scuv- 
yer  v.  Birchmoref  678 


1.  The  usual  oovenants  between  land- 
lord and  tenant  will  not  fztend  to  oore- 
nants  in  restraint  of  trade;  and  the  stipu- 
lation that  the  premises  should  not  be 
converted  into  a  school,  does  not  imply 
and  cannot  be  extended  to  a  restriction 
against  the  canying  on  of  other  trades. 
Fonv.  Chrpe^  269 

2.  If  an  agreement  for  a  lease  contain 
no  stipulation  as  to  covenants,  the  party 
agreeing  to  take  the  lease  has  a  right  to 
a  lease  containing  only  usual  covenants, 
and  a  restriction  against  particular  trades, 
not  being  a  usual  covenant,  cannot  be 
introduced  into  the  lease.  I^roperl  v. 
Ftirker  280 

3.  A  party  who  enters  into  an  agree- 
ment for  an  under-lease,  without  inquiring 
into  the  oovenants  of  the  original  lease, 
has  constructive  notioe  of  all  usual  cove- 
nants m  the  original  lease. 

Quare^  whether  he  has  such  notioe  of 
minsual  covenanta 

But  where  a  party  entered  into  an 
agreement  with  a  lessee  for  an  under- 
lease, and  informed  him  of  the  nature  of 
the  business  which  he  meant  to  cany  on 
in  the  premises,  and  the  lessee  did  not 
apprise  him  that  there  was  a  covenant  in 
the  original  lease  prohibitmg  such  busi- 
ness, the  silence  of  the  lessee  was  equiva- 
lent to  a  representation  that  there  was  no 
such  prohibiting  covenant  FUgJU  v.  Bar' 
tofif  282 

4.  It  is  the  duty  of  a  person  contract- 
ing for  an  under-lease,  to  inform  himself 
of  the  covenants  contained  in  the  original 
lease;  and,  if  he  enters  and  takes  pos- 
session of  the  property,  he  will  be  bound 
by  those  covenants. . 

Where  the  original  lease  contained  un- 
nsnal  covenants,  and  the  defendant  en- 
tered into  an  agreement  with  the  plain- 
tiff ibr  an  under-lease,  and  took  possession 
of  the  premises,  no  reference  to  covenants 
being  made  in  the  agreement,  but  the  de- 
fendant's solicitor  having  had  an  oppor- 
tunity of  inspecting  the  original  lease,  it 
was  held  that  the  defendant  was  bound  to 


accept  a  lease  with  the  nnuaaal  oovenants 
contained  in  the  original  lease.  Cosser  v. 
CoUinge^  283 


CEBDITOR^S  SUIT. 

Hie  insu£Bdency  of  the  fiind  to  pay  the 
debts,  is  the  only  case  in  which  the  plain- 
tiff in  a  creditor's  suit  is  entitled  to  his 
costs  as  between  soUcLtor  and  client.  Bro- 
cUe  V.  BoUoOf  610 


cumulativb  legacy. 

A  testatrix  gave  the  sum  of  1001  to  be 
paid  to  her  brother  0.  T.,  immediately 
after  the  deoease  of  her  husband  and  in 
defeult  of  issue  of  their  marriage ;  and, 
in  a  subsequent  part  of  her  will,  she  gave 
'1002.  to  the  same  brother,  and  concluded 
her  will  by  directing  that  legacies,  to 
which  no  time  of  payment  was  affixed, 
should  be  paid  within  three  months  after 
the  death  of  her  husband:  Held,  that  the 
testatrix  intended  only  to  give  a  single 
legacy  of  lOOIw  to  0.  T.  Manning  v.  The- 
siger,  29 


DEMURRER  OF  WITNESS. 

Demurrer  by  a  witness  examined  by 
the  plaintiff  on  the  ground  that  he  haicT 
been  the  solicitor  of  some  of  the  defend- 
ants, and  that  the  interrogatory  required 
the  disclosure  of  confidential  communica- 
tions, overruled,  the  witness  being  bound 
to  produce  loiters  communicated  to  him 
from  collateral  quarters  to  which  the  in- 
terrogatoiy  pointed,  and  to  answer  ques- 
tions seeking  information  as  to  matters  of 
feet,  as  distinguished  firom  oonfldential 
communications.      Sanoyer  v.  BircKinore, 

578 

DENIZATION. 

An  alien,  resident  in  England,  pur^ 
chased  an  equitable  interest  in  freehold 
lands,  and  also  a  lease  for  a  long  term  of 
years,  and  afterwards  obtained  letters  of 
denization,  which  in  terms  conferred  upon 
him,  not  only  the  power  of  acquiring 
lands  in  future,  but  of  retaining  and  en- 
joying all  lands  which  he  had  theretofere 
aoquked:  Held,  that  he  had  power  to  de* 
vise  the  freehold  and  chattel  interest  in 
land  which  he  had  purchased  previously 
to  the  letters  of  denization. 

By  his  win,  he  directed  all  his  property 
to  be  sold  and  converted  into  money,  and 
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after  charging  this  mixed  fond  with  his 
debts  and  legacies,  gave  the  residue  to 
aliens  resident  abroad,  one  of  whom  whs 
his  heir  at  law:  Held,  that  the  rule 
which  is  applicable  to  charitable  bequests, 
was  applicable  in  such  a  case;  that  the 
interest  in  land  and  the  pure  personal  es- 
tate must  respectively  be  valued  and  bear 
their  proportions  of  the  debts  and  lega- 
cies ;  and  that  the  residue  of  the  interest 
In  land  belonged  to  the  crown ;  and  the 
residue  of  the  pure  personal  estate  to  the 
aliens.    Fourdrinr.  Cfowdey^  3 


DISCOVERY. 

It,  in.a  bin  for  discovery  in  aid  of  the 
defence  to  an  action,  a  plaintiff  who  is 
not  a  party  to  the  record  at  law,  be  joined 
with  co-plaintiffs,  the  defendants  in  the 
action,  the  bill  is  demurrable. 

Certain  bills  of  exchange,  the  second 
parts  of  which  were  made  payable  to  the 
wxier  of  the  treasurer  of  the  royal  treasury 
of  Portugal,  were  accepted  by  bankers  in 
Londoti,  on  behalf  of  a  customer  who  was 
substantially  interested  in  such  bills  as 
one  of  the  subscribers  to  a  loan  raised  by 
the  government  of  Portugal  under  the 
regency  of  Don  MigueL  After  the  expul- 
sion of  Don  Miguel,  and  the  establish- 
ment of  Donna  Maria  as  Queen  of  Portu- 
gal, the  second  parts  of  the  bills  in  ques- 
titfi  were  indorsed  by  the  treasurer  of  the 
royal  treasury  of  Portugal,  (the  same  in- 
dividual who  had  filled  that  office  at  the 
time  when  the  bills  were  drawn,)  to  an 
agent  of  the  Queen  of  Portugal,  and  by 
that  agent  were  presented  for  payment  to 
the  baaikers.  The  bankers  refused  pay- 
ment on  the  ground  that  they  had  reason 
to  doubt  whether  the  indorser  was  the 
officer  to  whose  order  the  bills  were  meant 
to  be  payable,  and  whether  he  had  any 
property  or  interest  in  the  bills;  and  an 
action  was  thereupon  brought  by  the  in 
dorsee  against  the  acceptors  to  recover 
the  amount. 

To  a  bill  filed  by  the  bankers,  the  ac- 
ceptors, and  by  the  customer  on  whose 
behalf  they  accepted  the  bills,  against  the 
indorsee,  and  the  Queen  of  Portugal,  pray- 
ing for  a  discovery  in  ai(kiof  the  defence 
to  the  action,  a  commission  to  examine 
witnesses  abroad,  and  an  injunction,  a 
demurrer  was  allowed,  on  the  ground  of 
misjoinder  of  plaintiflfe  who  were^efend- 
ants  in  the  action,  but  who  had  no  inter- 
est, excepts  as  agents,  in  the  subject  mat- 
ter of  the  suit,  with  a  plaintiff  who  was 
no  party  to  the  action,  but  substantially 
interested  in  the  subject  matter  of  the  suit 

Wiiether  the  bill  was  not  demurrable 


on  the  ground  of  l^e  Queen  of  Portugal 
having  been  improperiy  made  a  defend- 
ant, guortff     €^Y,  Soarea,  415 


DOTJBLB  PROVISION. 

W.  bequeathed  5,0002.  to  the  daughter 
of  his  brother  J.,  charged  on  his  real  es- 
tates, and  authorized  the  interest  to  be 
raised  for  her  maintenance,  if  J.  should 
so  direct;  and  he  devised  his  real  estates, 
so  charged,  to  J.  in  fee.  J.  bequeathed 
10,0002.  in  trust  |;>r  his  daughter  for  liib, 
and  after  her  death  in  trust  fbr  her  chil> 
dren,  and  declared  that  that  sum  should 
be  in  addition  to  the  sum  to  which  she 
was  entitled  under  W.'s  wilL  The  daugh- 
ter afterwards  married.  Her  father  ad- 
vanced to  her  husband  15,0001  as  het 
maniage  portion,  and,  by  the  settlement, 
p'in  money,  and  a  jointure  for  the  wife, 
and  portions  for  the  younger  children  of 
the  marriage,  were  provided  out  of  the 
husband's  property,  and  the  15,0002^  were 
declared  to  be  in  satas&otion  of  the  sums 
to  which  the  wife  was  entitled  under  W.'s 
will :  Held,  (affirming  the  decision  of  the 
Vice-Chancellor,)  that  the  10,0002.  legacy 
was  not  adeemed  by  the  marriage  portion. 
Wharton  v.  Lord  Durham,  472 

Reversed  by  the  House  of  Lorda 


DOUBLB  LEGACY. 
See  Will.  1. 

£ 

ELECTION. 

The  legatee  of  a  house,  held  by  the  tes- 
tator on  a  lease  at  a  reserved  rent  higher 
than  it  could  be  let  after  his  death,  can- 
not reject  the  gift  of  the  lease  and  retain 
an  annuity  under  the  will,  but  must  take 
the  benefit  cum  onere,  TiJM  v.  The  Earl 
of  Radnor,  254 

EXAMINATION. 

A  defendant  may  obtain  an  order,  as  of 
course,  to  examine  a  co-defendant  fdter  a 
decree,  savhig  iust  exceptions.  Van  v. 
Corpe^  278 

EXCEPTIONS. 

1.  When  the  Master,  upon  a  rel^nce  as 
to  the  priority  of  incumbrancers,  repoits 
against  the  priority  of  ^a  particular  party, 
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and  states  the  &cte  upon  which  he  had 
oozne  to  that  ooncluaioD,  the  regular  course 
is  to  take  an  exception  to  the  conclusion, 
and  not  to  take  exceptions  to  tJie  particu- 
lar &ct8,  because  the  Master's  conclusion 
may  be  correct,  though  particular  fibcts  be 
mistaken.    Hartley  v  Hewitt,  28 

2.  Where  one  general  exception,  consist- 
ing of  several  distinct  objections  which  are 
specified  as  the  grounds  of  the  exception, 
is  taken  to  a  report  in  favor  of  a  title, 
and  the  court  overrules  the  exception  as 
to  some  of  the  objections,  and  allows  it  as 
to  others,  the  deposit  will  be  divided. 
WhiMon  V.  Peacock,  325 


EXECUTOR 

Executors  will  not  be  allowed  to  ohaige 
for  the  employment  of  an  agent,  except 
under  very  special  circumstances. 

An  exception  to  the  Master's  report,  by 
which  he  had  reduced  an  executor's 
charge  for  the  employment  of  an  agent  at 
5  per  cent  to  2  1-2  per  cent,  overruled 
Weisa  v.  LiU,  26 


EXECUTORY  BEQUEST. 

A  bequest  to  trustees  of  the  testator's 
residuary  estate,  with  a  direcuon  to  apply 
60  much  of  the  interest,  dividends  and  pro- 
fits as  may  be  necessary  for  the  mainte- 
nance and  education  of  the  children  of  the 
testator's  daughter  until  they  should  re- 
spectively attain  the  age  of  twenty-four, 
and  then  to  divide  the  principal  equally 
between  them,  with  a  gift  over  in  case  any 
of  them  should  die  under  t^venty-four  with- 
out leaving  issue,  is  not  void  as  too  remote, 
but  gives  a  present  vested  interest  with  an 
executory  bequest  over  in  case  of  death 
under  twenty-four  without  leaving  issue. 
Bland  y.  WiUiams,  411 


FAMILY  ARRANGEMENT. 

Construction  of  a  dause  in  a  marriage 
settlement 

A  court  of  equity  will  not  direct  pay- 
ments made  under  a  mistaken  construc- 
tion of  a  doubtful  clause  in  a  settlement 
to  be  refunded,  after  many  years  of  acqui- 
escence by  all  parties,  and  alter  the  death 
of  one  of  the  authors  of  the  settlement,  es- 
pecially where  subsequent  fiumly  arrange- 
ments have  proceeded  on  the  footing  of 
that  construction.  CUfUmy,  Cockhwrn^  76 


JPOREiaN  COUBTa 
See  Injukctiok,  1. 

FRAUU 

Where  one  soUdtor  is  employed  in  a 
mortgage  transaction,  he  is  to  be  consid- 
ered as  solicitor  both  for  mortgagee  and 
mortgagor,  and  notice  to  such  solicitor  is 
notice  to  the  mortgagee ;  and  where  the 
solicitor  was  himself  the  author  of  a  fraud 
which  affected  the  title,  and  the  fraud  was 
committed  under  drcumstanoes,  apparent 
upon  the  face  of  the  deed  fraudulently  ob- 
tained, whidi  would  have  exdtedthe  sus- 
pidon  of  a  professioniU  man,  and  have  led 
to  inquiry,  it  was  held  at  the  Rolls,  first, 
that  the  mortgagee  was  as  frilly  affected 
with  notice  of  the  actual  fruud,  as  if  the 
fraud  had  been  committed  by  a  third  per- 
son, and  the  knowledge  of  it  acquired  by 
the  solidtor.  Secondly,  that  the  circum- 
stances, under  which  the  fiuad  was  com- 
mitted, were  suffident  to  fix  the  mortga- 
gee with  oonstructive  notice,  and  that !( 
in  any  m<Higage  or  other  transaction,  a 
party  does  not  use  the  precaution,  which 
common  prudence  requires,  to  employ  a 
solidtor,  he  is  in  the  same  situation  with 
respect  to  oonstructive  notice,  as  he  would 
have  been,  if  he  had  employed  a  solidtor. 

The  decision  was  affirmed,  upon  appeal, 
on  the  second  ground,  the  Lord  Chancellor 
being  of  opinion  that  the  mortgagee  was 
not  fixed  with  actual  notice  of  the  fraud, 
which,  though  known  of  course  to  his 
solidtor  who  was  the  perpetrator  of  the 
fraud,  it  was  equally  certain  that  the  so- 
lidtor would  oonceid.    Ksnmedy  v.  Green^ 

669 

See  OiFT  TO  CoNFiDEiniAL  Agent. 


FREE  SCHOOI& 

Jurisdiction  of  the  court  in  reg^ulating 
the  management  of  firee  schools,  and  con- 
trolling the  conduct  of  the  schoolmasters 
of  such  charitable  foundationsL  AWymey- 
Generai  v.  Oovemors  ofAtherstone  School, 
»  644 


GIFT  TO  CONFIDENHAL  AGENT. 

Gift  by  deed,  subject  to  a  power  of  ap- 
pointment by  the  donor,  from  a  person 
upwards  of  ninety  years  of  age,  to  a  con- 
fidential agent,  who  had  for  many  years 
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beea  in  habits  of  friendahip  with  the  do- 
nor, without  the  intervention  of  ft  disin 
tereeted  third  person,  the  solicitor  who 
drew  the  deed  being  the  solicitor  of  the 
person  who  took  the  benefit  under  it^  de- 
clared void  at  the  Rolls ;  but  supported, 
under  all  the  circumstanoeSi  upon  appeal. 
Hunter  y.  AtkirUy  113 


HEIR 

Wher  a  real  estate  is  directed  to  be 
sold,  and  a  part  of  the  produce  is  to  be  ap- 
plied to  a  purpose  which  fiuls,  and  the  re- 
sidue of  the  produce  is  given  over,  the 
heir,  and  not  the  residuary  devisee,  will 
take  the  sum  intended  for  the  particular 
purpose. 

Where  the  real  estate  is  not  directed  to 
be  sold,  and  the  residuary  gift  is  not  of  the 
produce,  but  of  the  corpus  of  the  estate, 
then  if  a  gift,  intended  for  a  particular 
purpose  which  fails,  is  to  be  considered  as 
an  exception  from  the  residuary  gift,  the 
heu- will  take ;  if  it  is  to  bo  considered  as 
a  charge  upon  the  devised  estate,  the  re- 
siduaij  devisee  will  be  entitled  to  the  ben- 
efit or  the  failure.     Cooke  v.  Stalioners' 

262 


IXFANT  TRUSTEE 

"WTiere  the  court,  by  its  decree,  declares 
that  an  infant  heir  is  a  trustee,  and  the 
right  of  the  party  entitled  to  a  conveyance 
is  established  by  that  decree,  the  court 
will  at  the  same  time  direct  a  conveyance 
by  the  in&nt  heir,  a  petition  for  that  pur- 
pose being  unnecessary.   Broom  v.Broom^ 

443 

INJUNCTION. 

1.  Injunction  to  restrain  the  defendants 
from  suing  in  Ireland  upon  a  bill  of  ex- 
change given  by  the  plintifl  for  a  gam- 
bling debt,  under  the  circumstances  con- 
tinued. Jurisdiction  of  the  Court  of  Chan- 
cery to  stay  the  proceedings  of  parties  in 
foreign  courts.  Lord  Foriarlingtan  v. 
Soull>i/,  104 

2.  Injunction,  at  the  instance  of  parlia- 
mentary commissioners  for  cleansing  and 
improving  the  river  Witham  and  its  navi- 
gation, and  the  drainage  of  the  adjacent 
lands,  against  the  erection  or  use  of  a  steam 
engine  by  parliamentary  trustees  for  drain- 
ing a  particular  district^  appUed  for  on  the 


ground  of  probable  damage  to  the  banks 
of  the  river,  into  which  an  increased  body 
of  water  was  thereby  expected  to  he 
thrown,  and  also  on  the  ground  of  appre- 
hended injury  to  the  drainage  of  the  luids 
within  the  jurisdiction  of  tl^  commission- 
ers, refused. 

Principles  upon  which  the  court  pro- 
ceeds in  interposing  by  injunction  between 
public  companies  or  trustees  in  cases  of 
apprehended  mischief  or  nuisance.  Rip- 
pon  Y.  Edbart^  174 

3.  Where  the  lord  of  a  manor,  who 
claims  against  the  tenants  the  right  of 
property  in  the  mines  within  the  manor, 
has  stood  by  for  a  long  period  and  allowed 
the  tenants,  without  objection,  to  work  the 
mines,  and  to  expend  lai^e  sums  of  mo- 
ney upon  their  mining  operations,  the 
court  will  not  assist  him  by  making  a  de- 
cree for  an  injunction  or  aooount  against 
the  tenants,  but  will  leave  him  to  his  legal 
remedy. 

Distinction  between  the  cases  m  which 
the  right  to  an  account  is  incident  to  the 
injunction,  and  those  in  which  it  is  inde- 
pendent of  that  relie£ 

Peculiarity  of  the  case  of  mines  in  this 
respect 

The  right  to  an  account,  even  in  the 
case  of  mines,  may  be  lost  by  laches.  Par- 
roU  V.  Falmer,  632 


INTEREST. 

Interest  not  allowed  on  a  judgment  debt 
in  the  Master's  office,  when  an  action  at 
law  had  not  been  brought  by  the  creditor 
on  the  judgment     Gaunt  v.  IbyJort    302 


jr 

JUDGMENT. 

SeelNTEBSST. 

JURISDICTION. 

L  Injunction  to  restrain  the  defendants 
from  suing  in  Ireland  upon  a  bUl  of  ex- 
change given  by  the  plaintiff  for  a  gam- 
bling debt,  under  the  circumstances  con- 
tinued. Jurisdiction  of  the  Court  of  Chan- 
cery to  stay  the  proceedings  of  parties  in 
foreign  courts.  Lord  PortarUnglon  v. 
SouSy,  104 

2.  Where  in  a  marriage  settlement  a 
power  of  appointment  by  will,  signed, 
sealed,  published  and  declared  in  thepres- 
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ence  of  two  witnessee,  is  given  to  the 
wife,  notwithstanding  her  c»yertiire,  and 
an  instroment  afterwards  executed  by  the 
wife  is  proved  as  a  will,  this  court  is  con- 
cluded by  the  decision  of  the  Ecdeaiastical 
Court  that  the  instrument  propounded  is  a 
will,  and  is  bound  to  consider  it  as  a  valid 
execution  of  the  power,  if  the  instrument 
be  proved  in  this  court  to  have  been  exe- 
cuted with  the  formalities  prescribed  by 
the  power.    Douglas  v.  Cooper^  3T8 


LANDLORD  AND  TENAITT. 

The  usual  covenants  between  landlord 
and  tenant,  will  not  extend  to  covenants 
in  restraint  of  trade ;  and  the  Stipulation 
that  the  premises  should  not  be  converted 
into  a  school  does  not  imply,  and  cannot 
be  extended  to  a  restriction  against  the 
carrying  on  of  other  trades.    Van  v.  Oorpe^ 

269 


LEASE. 

1.  Where,  in  an  agreement  for  the  lease 
of  a  house  to  be  granted  by  the  defend- 
ants to  the  plainti^  it  was  stipulated  that 
the  lease  should  contain  the  usual  cove- 
nants between  landlord  and  tenant,  and 
that  the  house  should  not  be  converted 
into  a  school,  it  is  immaterial  whether  the 
plaintiff  had  or  had  not  notice  that  the 
defendants  derived  their  title  under  a 
lease  from  another  person,  because  the 
agreement  amounts  to  a  representation  on 
the  part  of  the  defendants,  that  they  were 
at  liberty  to  grant  a  lease  conformably  to 
the  terms  of  the  agreement.    Van  v.  OorpCf 

2.  If  an  agreement  for  a  lease  contain 
no  stipulation  as  to  covenants,  the  party 
agreeing  to  take  the  lease  has  a  right  to  a 
lease  containmg  only  usual  covenants, 
and  a  restriction  against  particular  trades, 
not  being  a  usual  covenant,  cannot  be  in- 
troduced into  the  lease.  Fropert  v.  Por- 
keTj  280 

3.  A  party  who  enters  into  an  agree- 
ment for  an  under-lease,  without*  inquiring 
into  the  covenants  of  the  original  lease, 
has  constructive  notice  of  all  usual  cove- 
nants in  the  original  lease. 

Qucere^  whether  he  has  such  notice  of 
unusual  covenants. 

But  where  a  party  entered  into  an 
agreement  with  a  lessee  for  an  under-lease, 
and  informed  him  of  the  nature  of  the 


business  which  he  meant  to  csny  on  in 
the  premises,  and  the  lessee  <]Ud  not  ap- 
prise him  that  th^re  was  acovenaiit  in  the 
original  lease  prc^iibiting  sadi  bmiBeBB^ 
the  silence  of  the  lessee  was  eq[aivalent  to 
a  representation  timt  ttiere  was  no  such 
prohibiting  covenant    FUf^  ▼.  Barkm^ 

282 

4.  It  is  the  duty  of  a  person  contract- 
ing for  an  under-lease  to  inform  himself  of 
the  covenants  contained  in  the  original 
lease ;  and,  if  he  enters  and  takes  posses- 
sion of  the  property,  he  will  be  boond  by 
those  oovenants. 

Where  the  original  lease  contained  un- 
usual covenants,  and  the  defendant  en- 
tered into  an  agreement  with  the  plaintiff 
for  an  ondeMease,  and  took  possession  of 
the  premises,  no  reference  to  oovenants 
being  made  in  the  agreement,  but  the  de- 
fendant's scdicitor  having  had  an  <qypor- 
tnnity  of  inspecting  the  original  lease,  it 
was  held  that  the  defendant  was  bomid 
to  accept  a  lease  with  the  unusual  cove» 
nants  contained  in  the  <»rlginiii  lease. 
Cesser  Y,  OoBmgej  283 


LBGAOY. 

Where  a  spedflc  legacy  is  pledged  or 
charged  by  the'  testator,  the  specific  lega- 
tee is  entitled  to  have  his  legacy  redeemed 
or  exonerated  by  the  executor ;  and,  if 
the  executor  &jl  to  perform  that  duty,  the 
specific  legatee  is  entitled  to  compensa- 
tion to  the  amount  of  his  legacy,  out  of 
the  general  assets  of  the  testator.  KnigM 
V.  Davis,  368 


LBGAOT  DOTT. 

An  instrument  vesting  property  in  trus- 
tees for  the  benefit  of  the  grantor  for  his 
life,  and  after  his  decease  for  the  benefit 
of  other  persons,  with  a  power  of  revoca- 
tion, is  not  testamentaiy,  and,  conse- 
quently, not  liable  to  the  payment  of 
legacy  duty.    Thompson  v.  Brtfime,      32 


I1IMITATION& 

The  lord  of  the  manor  is  barred  by  the 
Statute  of  Lunitations  from  entering  for  a 
forfeiture  after  twenty  years.  WhitUm  v. 
Peacock,  325 


LORD  OF  MANOR. 
See  Aooomnr. 
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LUNATia 

1.  Order  made  by  the  Lord  Chancellor 
as  protector  under  the  3  ft  4  W.  lY,  a  74, 
to  enable  a  quasi  tenant  in  tail  m  remain- 
der of  a  Bom  of  Btook,  of  which  the  tenant 
for  hie  was  a  lunatic,  to  dispoee  of  the 
fund.    In  the  MaUar  of  Yea,  245 

2.  The  court  has  no  jurisdiction  under 
the  1  W.  IV,  c.  65,  and  3  A  4  W.  IV,  a 
74,  to  authorize  the  committee  of  the  ee< 
tate  of  a  lunatic  tenant  in  tail  in  poeaee- 
sion,  to  grant  leases  of  the  lunatic's  estate 
for  a  term  of  twenty-one  years,  so  as  to 
bind  the  remainder-men.  In  the  Matter 
qfSiarkie,  247 

3.  Order  made  for  payment  out  of  court 
of  a  sum  of  stock,  of  which  the  petitioner 
was  quasi  tenant  in  tail  in  possession 
under  a  settlement^  on  his  producing  the 
deed  enrolled,  or  an  affidavit  of  the  en- 
rolment of  the  deed,  whereby,  in  pursu- 
ance  of  the  provisions  of  the  3  ft  4  W. 
IV,  c.  74,  a,  7],  he  had  barred  the  estate 
tail,  and  remainders  over  in  the  stock  in 
question.    In  the  Matter  of  Smyths,    249 

4.  The  3  ft  1  W.  IV,  a  74,  does  not 
authorize  the  Lord  Chancellor,  when  the 
tenant  in  tail  in  poasesaion  is  in  a  state  c^ 
hopeless  lunacy,  to  consent  to  the  first 
tenant  in  tail  in  remainder,  barring  the 
subsequent  Umitationa,  even  for  the  pur- 
pose of  preventing  the  settled  estate  £om 
going  over  to  collateral  relations.  In  the 
Matter  qf  SlewiU,  260 


MISJOINDBR  OP  PLAINTIFFS. 
See  BiaoorBBT. 

UORTGAGE. 

A  mortgage  is  made  of  the  manor  and 
lands  of  S.  aiid  other  valuable  estates,  to 
secure  a  debt  of  80,000/.  and  interest. 
The  mortgagor  dies  intestate,  leaving  the 
debt  wholly  unpaid;  and  his  heir  being 
pressed  to  pay  off  30,OOOL,  part  of  the 
80,0002.,  procures  a  person  to  advance  the 
sum  required  for  the  purpose,  and  the 
original  mortgagee  thereupon  joins  with 
the  heir  of  the  mortgagor,  in  a  deed  con- 
veying the  manor  and  lands  of  S.  to  the 
person  making  the  advance,  subject  to  a 
proviso  lor  redemption  at  the  end  of  five 
years,  being  an  equity  of  redemption  al- 
together diJOferent  fix>m  the  prior  equity 


of  redemption,  and  the  interest  reserved 
being  6  per  cent  instead  of  4  1-2  per 
cent,  which  waa  the  rate  reserved  in  the 
original  mortgage.  This  is,  in  effect,  a 
new  mortgage  by  the  heir,  and  the 
30,0002.  is  thereby  constituted  his  personal 
debt 

The  same  mortgagor  made  another 
mortgage  of  gavelkSid  lands,  which,  upon 
his  death  intestate  descended  to  his  two 
brothers  as  co-parceners.  The  elder  broth- 
er, who  was  a  oommon  law  heir  of  the 
mortgagor,  purchased  of  the  other  brother 
his  moiety  of  the  gavelkind  lands,  and 
covenanted  with  hhn  to  pay  the  whole 
mortgage  money.  He  did  not  thereby 
make  the  mortgage  money  his  personal 
debt    Bairham  v.  The  Earl  of  Thaaxd, 

607 

MORTMAIN. 

A  bequeet  of  money  to  a  diaritable  in- 
stitution "  towards  building  alms-houses 
to  the  said  institution,"  is  igrma  fade  a 
bequest  for  buying  land  and  building  upon 
it,  and  consequently  void  under  the 
Statute  of  Mortmain.  But  matter  dehors 
the  will  may  be  looked  at  for  the  purpose 
of  placing  the  court  in  the  situation  of  the 
testator,  in  order  to  determine  whether  the 
testator  contemplated  building  upon  land 
aheady  in  mortmain,  or  to  be  acquired  by 
other  means  than  the  application  of  the 
legacy :  Held,  in  the  particular  case,  that 
the  intrinsic  evidence,  so  admitted,  was 
insufficient  to  support  the  bequest  Gtth 
kit  Y.  ndb9(m,  610 


MOTION  (ABANDONED.) 
See  Costs. 

NEW  TRIAL. 

Upon  the  trial  of  an  issue,  a  bill  ol 
ezoeptiona  for  an  alleged  misdirection  of 
the  judge  will  not  lie ;  but  the  regular 
course  is  to  apply  to  the  court  whidi 
directed  the  issue,  for  a  new  trial  Armr 
strong  v.  Armstrong,  62 

NEXT  OF  KIN. 

Trust  in  a  marriage  settlement|  to  raise 
a  sum  of  money  clu^ged  on  the  settled  es- 
tate, at  the  end  of  twelve  months  fix>m  the 
decease  of  the  survivor  of  the  husband 
and  wife,  and  to  pay  the  same  to  the  exe- 
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cutore  or  administratore  of  the  wife,  held, 
upon  the  whole  scope  and  context  of  the 
instrument,  a  trust  for  the  next  of  kin  of 
the  wife,  although  she  died  in  the  hus- 
band's lifetime.    BuLTner  v.  Jay,  197 


2.  A  testator  bequeathed  part  of  the  re- 
sidue of  hia  property  to  trustees,  in  trust 
for  his  daughters  during  their  lives,  and 
after  their  respective  deceases,  for  then* 
children,  and  in  case  there  should  be  no 
children  of  his  daughters  respectively,  in 
trust  for  such  person  or  persons  as  should 
happen  to  be  his  next  of  kin  according 
to  tlie  Statute  of  Distributions :  Held,  that 
upon  the  death  of  a  daughter,  who  sur- 
vived the  testator,  without  issue,  her  share 
went  to  the  persons  who  were  the  testa- 
tor's next  of  kin  at  her  death.  Bviler  v. 
BushTieOf  232 


NOTICE. 
See  Friud. 

P 

PAROL  EVIDENCE. 

A  bequest  of  money  to  a  charitable  in- 
stiUition  "towards  building  alms-houses 
to  the  said  institution,"  is  prima  facie  a 
bequest  for  buying  land  and  building  upon 
it,  and  consequently  void  under  the  Statute 
of  Mortmain.  But  matter  dehors  the  will 
may  be  looked  at  for  the  purpose  of  pla- 
cing the  court  in  the  situation  of  the  tes- 
tator, in  order  to  determine  whether  the 
testator  contemplated  building  upon  land 
already  in  mortmain,  or  to  be  acquired  by 
other  means  than  the  application  of  the 
legacy :  Held,  in  the  particular  case,  that 
the  extrinsic  evidence,  so  admitted,  was 
insufficient  to  support  the  bequest.  Oib- 
Ua  V.  nobs(m,  510 

PARTNERSHIP. 

1.  By  the  terms  of^the  articles  of  agree- 
ment, usually  entered  into  between  the 
Posfmaster-General  and  the  persons  sup- 
plying horses  for  tlie  mail  coaches,  the 
Postmaster-General  cannot  exercise  the 
power  of  nominating  a  new  party  to  per- 
form neglected  duty,  for  whicli  provision 
is  made  in  the  articles,  without  notice  to 
all  the  parties  to  the  agreement,  who 
have  the  option  of  performing  the  ne- 
glected duty  themselves. 

A  bill  for  an  account  by  a  substituted 
party,  of  whose  nomination  the  Postmaa- 


ter-General  had  given  no  notioe  to  one 
of  the  defendants,  an  original  oontractiDg 
ifl  party,  who  was  entitled  to  the  option  S 
performing  the  neglected  duty  himself;  • 
was,  therefore,  dismissed  at  the  ordinal 
hearing;  but  the  decision  was  reversed 
upon  appeal,  upon  the  ground  that,  al- 
though no  notice  had  been  given  by  the 
Postmaster-Genera],  the  defendant  knew 
of  the  nomination  of  the  plaintifl^  and 
that  his  conduct  was  equivalent  to  a 
waiver  of  the  option.    Lovegrove  v.  NA- 

SOTly  1 


2.  An  agreement  for  a  secret  partner- 
ship is  a  contravention  of  the  laws  made 
for  regulating  the  business  of  a  pawn- 
broker, and  no  legal  partnership  is  thereby 
constituted.    Armstrong  y.  Amutrongj  46 


PAWNBROKERS. 
See  Pabtnbbsbip,  2. 


PIN  MONEY. 

A  wife  cannot  reoover  more  than  a  - 
year's  arrears  of  pin  money  after  long 
acquiescence  in  the  receipt  of  it  by  her 
husband,  notwithstanding  claims  made  by 
the  wife  during  the  husband's  lifetime, 
and  a  promise  made  by  the  husband  that 
she  should  have  an  equivalent,  sudi  jffo- 
mise  not,  under  the  circumstances,  amount- 
ing to  an  undertaking  to  pay  the  arrears. 
Thrujip  V.  Harmony  513 


PLEADING. 

1.  Upon  a  bill  filed  by  trustees  for  the 
directions  of  the  court  in  execution  of  the 
trusts  of  a  will,  if  the  trastees  have  notioe 
of  any  doubt  as  to  the  title  of  the  testator 
to  a  part  of  the  estate  devised,  the  person 
who  may  be  benefited  by  that  doubt  is 
properly  made  a  defendant  to  the  soit^ 
and  the  court  will  not  proceed  to  the  exe- 
cution of  the  trusts  of  the  will  until  that 
doubt  is  removed,  either  by  a  proceeding 
at  law,  or  by  such  other  course  of  inquiiy 
as  the  court  may  think  proper  to  direct 
Talbot  v.  The  Earl  of  Radnor.  252 

2.  It,  in  a  bill  for  discovery  in  aid  of  the 
defence  to  an  action,  a  plaintiff  who  is 
not  a  party  to  the  reoord  at  law,  be  joined 
with  co-plaintiff's,  the  defendants  in  the 
action,  the  bill  is  demurrable. 

Certaui  bills  of  exchange,  the  second 
parts  of  which  were  made  payable  to  the 
order  of  the  treasurer  of  the  royal  treasoiy, 
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l^ortugal,  were  aooepted  by  bankers  in 
London,  on  behalf  of  a  customer  who  was 
flubatantially  interested  in  such  bills  as 
one  of  the  subscribers  to  a  loan  raised  by 
&e  government  of  Portugal  under  the  re- 
gency of  Don  Miguel  After  the  expul- 
sion of  Don  Miguel,  and  the  establishment 
of  Donna  Maria  as  Queen  of  Portugal,  the 
iecond  parts  of  the  bills  m  question  were 
indorsed  by  the  treasurer  of  the  royal 
treasury  of  Portugal  (the  same  individual 
who  filled  that  office  at  the  time  when  the 
bills  were  drawn)  to  ao  agent  of  the  Queen 
of  Portugal,  and  by  that  agent  were  pre- 
sented for  payment  to  the  bankers.  The 
bankers  refused  payment^  on  the  ground 
that  they  had  reason  to  doubt  whether 
the  indorser  was  the  officer  to  whose  order 
the  bills  were  meant  to  be  payable,  and 
whether  he  had  any  property  or  interest 
in  the  bills ;  and  an  action  was  thereupon 
brought  by  the  indorsee  against  the  ac- 
ceptors to  recover  the  amount 

To  a  bill  'filed  by  the  bankers,  the  ac- 
ceptors, and  by  the  customer  on  whose 
b^ialf  they  accepted  the  bills,  against  the 
indorsee,  and  the  Queen  of  Portugal, 
praying  for  a  discovery  in  aid  of  the  de- 
fence to  the  action,  a  commission  to  ex- 
amine witnesses  abroad,  and  an  injunction, 
a  demurrer  was  allowed,  on  the  ground  of 
misjoinder  of  plaintiffs  who  were  defend- 
ants in  the  action,  but  who  had  no  mter- 
est,  except  as  agents,  in  the  subject  mat- 
ter of  the  suit,  with  a  plaintiff  who  was  no 
party  to  the  action,  but  substantially  in- 
terested m  the  subject  matter  of  the  suit 

Whether  the  bUl  was  not  demurrable 
on  the  ground  of  the  Queen  of  Portugal 
having  been  improperiy  made  a  defendant, 
quart.     Glyn  v.  Soaarea^  415 


I  party,  who  was  entitled  to  the  option  of 
performmg  the  neglected  duty  himself, 
was  therefore  dismissed  at  tlie  original 
hearing;  but  the  decision  was  reversed 
upon  appeal,  upon  the  ground  that,  al- 
though no  notice  had  been  given  by  the 
Postmaster-General,  the  defendant  knew 
of  the  nomination  of  the  plaintiff  and 
that  his  conduct  was  equivalent  to  a  wai- 
ver of  the  option.    Lovegrave  v.  jVeistwi,  1 


POLIOT. 

See  VoLUNTART  Deed,  1. 

POSTMASTER-QENERAI* 

By  the  terms  of  the  articles  of  agree- 
ment usually  entered  into  between  the 
Postmaster-General  and  the  persons  sup- 
plying horses  for  the  mail  coaches,  the 
Postmaster-General  cannot  exercise  the 
power  of  nominating  a  new  party  to  per- 
form neglected  duty,  for  which  provision 
is  made  in  the  articles,  without  notice  to 
nil  the  parties  to  the  agreement,  who 
have  the  option  of  performing  the  neg- 
lected duty  themselves. 

A  bin  for  an  account  by  a  substituted 
party,  of  whose  nomination  the  Postmas- 
ter-General had  given  no  notice  to  one  of 
the  defendants,  an  original  contracting 


POWER. 

1.  Where  tne  court  directed  a  deed  of 
appointment  as  to  the  respective  interests 
of  a  &ther  and  his  children  to  be  made 
within  a  limited  time,  and  a  deed  was  ex- 
ecuted within  the  time,  contaming  a 
power  of  revocation ;  it  was  held,  that  the 
intention  of  the  court  was  defeated,  and 
that  the  deed  was  consequently  void. 
Fiper  v.  Piper^  169 

2.  Where  a  power  is  by  will  given  to  a 
trustee,  which  he  neglects  to  execute,  the 
execution  of  the  trust  devolves  upon  the 
court ;  but  i^  in  the  events  which  hap- 
pen, the  intended  trustee  dies  before  the 
time  arrives  for  the  execution  of  the  trust, 
and  the  trust  therefore  fails,  the  testator 
is  to  be  considered  as  having  so  far  died 
intestate.     Ray  v.  Adamf  237 

3.  Where  in  a  marriage  settlement  a 
power  of  appointment  by  will,  signed, 
sealed,  published  and  declared  in  the 
presence  of  two  witnesses,  is  given  to  the 
wife,  notwithstanding  her  coverture,  and 
an  instrument  afterwards  executed  by 
the  wife  is  approved  as  a  will,  this  court 
is  concluded  by  the  decision  of  the  Eccle- 
siastical Court,  that  the  instrument  pro- 
pounded is  a  will,  and  is  bound  to  con- 
sider it  as  a  valid  execution,  if  the  instru- 
ment be  proved  in  this  court  to  have 
been  executed  with  the  formalities  pre- 
scribed by  the  power.  Douglass  y.  Chop- 
or,  378 

4.  A  general  gift,  to  operate  as  an  exe- 
cution of  a  power,  must  either  refer  to  the 
power,  or  to  the  subject  of  it ;  and  a  ref- 
erence to  part  of  the  subject,  or  to  some 
of  many  subjects  of  the  power,  vrill  not  be 
sufficient  to  make  a  will  operate  as  an 
execution  of  the  power,  where  there  is  no 
other  indication  of  an  intention  to  exe- 
cute it     Hughes  v.  lVir»«r,  666 


PRACTICE. 
1.  Upon  the  trial  of  an  issue,  a  bill  of 
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ezoepti<ni8  foit  an  alleged  misdirectioD  of 
the  judge  will  not  Me;  but  the  regular 
ooune  is  to  apply  to  the  ooort  whidi  di- 
rected the  iasae  for  a  new  trial  Arm- 
strong y.  Amuirongj  52 

2.  Injunction  to  restrain  the  defend- 
ants ih>m  suing  in  Ireland  upon  a  bill  of 
exchange  given  by  the  plahitiff  for 
gambling  debt,  under  the  circumstanoes 
eontinu^  Jurisdiction  of  the  Court  of 
Chancery  to  stay  the  proceedings  of  par- 
ties in  foreign  courts.  Lord  PoriarUng' 
ton  y.  Sotilbyy  104 

3.  The  insufficiency  of  the  ftmd  to  pay 
tho  debts,  is  the  only  case  in  which  the 
pbiintiff  in  a  creditor's  suit  is  entitled  to 
his  costs  as  between  solicitor  and  dient. 
Brodie  y.  BoUon,  610 

4.  It  is  oontraiy  to  the  pratitioe  of  the 
court  to  permit  a  second  rehearing  before 
the  Great  Seal,  unless  under  special  cir- 
cumstances.   MouOetfY.  Cbrr,  205 

And  see  the  <^er  made  in  that  causa 

5.  A  defendant  may  obtam  an  order,  as 
of  course,  to  examine  a  co-defendant  after 
a  decree,  saving  just  exoeotions.  Van  y. 
Cknpey  369 


PRINCIPAL  AND  SURETY. 

.  A.  and  B.  executed  a  jomt  and  several 
bond,  to  secure  a  sum  of  money  with  in- 
terest to  W. ;  subsequently  to  the  deaths 
of  A.  and  W.,  the  executors  of  W.  ob- 
tained from  B.,  as  principal,  and  from  C. 
as  surety,  another  bond  to  secure  a  part 
of  the  money  then  due  on  the  original 
bond,  with  interest  No  payments  were 
ever  made  in  respect  of  the  first  bond,  but 
after  C.'s  death  the  second  bond  was 
paid  off  out  of  Cs  estate,  and  his  repre- 
sentatives thereupon  procured  the  original 
bond  to  be  assigned  to  them :  Held,  on  a 
suit  to  administer  the  estate  of  A.,  that 
C.^8  representatives  were  entitled,  by  vir- 
tue of  the  assignment,  to  rank  as  speci- 
alty creditors  of  A.'s  estate,  in  respect  of 
the  payments  made  by  C.  or  his  estate 
on  the  second  bond,  to  the  extent  of  the 
penalty  in  the  assigned  bond.  Hodgson  v. 
Shaw,  183 

2.  In  general,  a  release  to  the  principal 
debtor  is,  in  equity,  a  release  to  the  sure* 
ty-j  but  if  the  surety  has,  previously  to 
the  release  given  by  the  creditor,  paid 
part  of  the  debt,  and  given  a  security  for 
the  remainder,  the  general  rule  wiU  not 
i^ply,  but  the  creditor,  notwithstanding 


the  release,  win,  in  the  absenoe  of  evi- 
dence to  t^e  contrary,  retain  his  r^^ 
against  the  surety.  JJoUt.  moekotu,  426 


PROTESCTOR  OF  SETTLBlffiNT. 

Order  made  by  the  Lord  Ohanoellor  as 
protector  under  the  3  A  4  W.  lY,  «h.  74^ 
to  enable  a  quasi  tenant  in  tail  in  remain- 
der of  a  sum  oi  stock,  of  which  the  ten- 
ant for  life  was  a  lunatic,  to  dispose  of 
theAind.    In  Oie  MaUsr  €f  Tm,         245 


PUBLIC  OOMPANIEa 
See  iKTUMonov,  2. 

RBHBARIKa 


It  is  eontruy  to  the  nraetiee 

nd  rehearing  be- 


ef the 

oourt  to  permit  a  second 

ibre  the  Great  Seal,  unless  under  ^leeial 

drcumstanoes.    Mimslef/  y.  OSorr,        306 

And  see  the  order  mttde  in  that  cause. 

291 

RBMOTSNESS. 

A  testator  bequeathed  the  residue  of 
his  personal  estate  to  tmateee  in  trust  fer 
his  dauj^ter,  and  after  her  deoease,  fera^ 
and  every  l^e  child  or  chiljbnen  of  his 
daughter,  share  and  share  alike,  triiea 
they  should  respectively  attain  twen^- 
one,  with  maintenance  in  the  meantime; 
and  in  case  any  of  the  said  children  should 
die  under  twenty-one,  and  have  one  or 
more  child  or  children  who  should  sur- 
vive the  testator's  daughter,  and  live  to 
attain  twenty-one,  such  child  or  cfaildrea 
to  be  entitled  to  his  or  their  parent's  share : 
provided  also,  that  in  case  any  chUd  or 
children  of  his  daughter  should  die  be- 
fore attaining  twen^-one,  the  share  or 
shares  of  such  diild  or  children  should  go 
to  the  survivor  or  survivors,  and  the  vmoa 
of  any  deceased  child  or  children  who 
should  many  and  die  under  twenty-one^ 
to  be  equally  divided  between  them  if 
more  than  one,  the  issue  <^any  deceased 
child  or  children  to  sta^  in  the  place  of 
the  parent  or  parents;  with  a  limitalion 
over,  provided  there  should  be  no  dnld 
of  his  daughter,  or  there  being  any  saeh, 
no  one  of  tiiem  should  live  to  attain  twen- 
ty-one, nor  leave  any  issue  who  should 
live  to  attain  that  age:  Held,  that  the 
limitation  over  was  intended  to  take  e£> 
feet  only  (m  fiulure  of  grandefaildwa  who 


INPEX. 


787 


dwold  flnndye  the^toBtstor'a  danghtor,  and 
not  lire  to  attahi  twent7'K)ne)  and  waa, 
therefore,  not  too  remote^  Triehey  v. 
Tridcty^  660 


REPUBLICATION. 

M.  D.,  by  a  oodidl  to  her  vnH,  duly  at- 
tested to  peas  real  estate,  reroked  an  an- 
nuity given  by  her  will;  after  reciting 
that  <»e  of  the  trustees  named  in  h«r  will 
was  dead,  she  revoked  the  estates  and 
powers  given  by  her  will  to  soch  deceased 
trostee,  and  devised  the  same  to  a  new 
trostee,  thereby  placing  the  new  trustee 
in  the  place  and  stead  of  the  deceased 
trustee,  as  trustee  for  the  purpose  of  her 
said  wiU.  She  then  gave  a  legapy  to  the 
iiew  trustee,  in  considexBtion  of  his  taldng 
on  himself  ib»  trvsts  thereby  in  him  re- 
posed, and  she  revoked  a  Isfficj  given  to 
the  deceased  tnutea 

Held,  on  a  rehearing,  that  this  codicil 
did  not  operate  as  a  repnUication  of  the 
testatrix's  will,  so  as  to  pass  an  estate 
purchased  between  the  date  of  the  will 
and  the  date  of  the  oodidL  ffughea  v. 
2Vrmr,  666 


RBSIDUART  DEVISEE. 

Where  a  real  estate  is  directed  to  be 
sold,  and  a  part  oT  the  produce  is  to  be 
appUed  to  a  purpose  which  (ails,  and  the 
residue  of  the  produce  is  given  over,  the 
heir,  and  not  the  residuary  devisee,  will 
take  the  sum  intended  for  the  particular 
purpose. 

Where  the  real  estate  is  not  directed  to 
be  sold,  and  the  residuary  gift  is  not  of 
the  produce,  but  of  the  corpus  of  the  es- 
tate, then  if  a  gift,  intended  for  a  particu- 
lar purpose  whidi  fails,  is  to  be  consid' 
ered  as  an  exception  from  the  residuary 
g^  the  heir  will  teke ;  if  it  is  to  be  con- 
mdered  as  a  charge  upon  the  devised  es- 
tate, the  residuary  devisee  will  be  enti- 
tled to  the  benefit  of  the  foilore.  Cook 
▼.  SUOwnenf  Oompanjf,  262 


REVERSION. 

The  purohasQ  of  a  reversion  at  an  un- 
der value  was  set  aside,  and,  under  the 
special  circumstances,  was  set  aside  with 
costs.    JBawtn^y,  WcUaoHf  339 


REVOCATION. 
A  maoried  woDEian  having  a  power  to 


^point  personal  estate,  held  in  trust  for 
her,  by  her  last  will  and  testament,  not- 
withstanding l^er  coverture,  made  a  will 
in  exercise  of  her  power  during  the  life  of 
her  husband.  She  survived  her  husband, 
and  afterwards  took  an  assignment  from 
her  trustee  of  the  personal  estate  to  her- 
self This  assignment  does  not  operate  as 
a  revocation  of  the  will.     Ghugh  v.  Clough, 

296 


SALE, 

Where  the  testaUv  directs  a  sale  with 
all  convenient  speed  after  hjs  death,  and 
directs  the  produce  to  be  invested  and  the 
dividends  to  be  paid  to  one  for  life,  and 
the  land  remains  unsold,  the  court  con- 
siders twelve  months  as  a  reasonable  time 
within  which  the  estates  ought  to  have 
been  sold,  and  the  produce  invested,  and 
will  give  to  the  tenant  for  life  the  rents  of 
the  unsold  estate  from  that  time.  Viekera 
y.ScoO,  600 


SATISFACTION. 

A  testator,  under  his  wife's  appoint- 
ment, was  entitled  to  her  residuary  estate,  * 
charged  with  her  pecuniary  legacies,  in- 
cluding one  of  1002.  to  J.,  and  another  of 
100^  to  M.,  who  was  a  married  woman, 
to  her  separate  use,  independent  of  her 
husband ;  and  it  was  left  to  his  discretion 
either  to  pay  the  charges  in  his  lifetime 
or  to  direct  them  to  be  paid  by  his  execu- 
tors. He  did  not  pay  them  in  his  lifetime ; 
but  amongst  other  legacies  which,  by  his 
will,  he  directed  his  executors  to  pay,  was 
a  sum  of  500i.  to  J.,  and  a  sum  of  1002.  to 
M.,  not  limited  to  her  separate  use :  Held, 
that  the  sum  of  1002.  given  to  J.  by  the 
appointment  of  the  wife,  was  satisfied  by 
the  600L  bequeathed  by  the  testator ;  and 
that  the  sum  of  1002.  bequeathed  to  M. 
was  in  addition  to,  and  not  a  satisfaction 
o^  the  lOOL  given  to  her  separate  use  by 
the  wife.    Fourdrin  v.  dnodey,  383 


SEPARATE  ESTATE. 

1.  Where  a  married  woman,  having  se- 
parate estate,  and  living  apart  fix)m  her 
husband,  employed  a  solicitor  in  various 
tran8actk>ns,  and  promised  by  letters  to 
pay  him,  but  without  referring  to  her  se- 
parate estate,  it  was  held,  that  her  sepa- 
rate estate  was  liable  to  the  payment  <^ 
the  solicitor's  bill  of  costs.  SemblSj  that 
the  separate  estate  of  a  feme  covert  is  Ua- 
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We  in  eqmty  to  her  general  engagements, 
as  well  upon  an  implied  undertaking  as 
by  a  written  obligation.  Murray  v.  Bar- 
ke,  210 

2.  A  wife  cannot  recover  more  than  a 
year's  arrears  of  pin  money  after  long 
acquiescence  in  the  receipt  of  it  by  her 
husband,  notwithstanding  claims  mtide  by 
the  Wife  during  the  husband's  lifetime, 
and  a  promise  made  by  the  husband  that 
she  should  have  an  equivalent,  such  prom- 
ise not,  under  the  circumstances,  amount- 
ing to  an  undertaking  to  pay  the  arrears. 
Thrupp  V.  Bdrman,  618 


SETTLEMEOT. 

Where  a  husband  has  married  a  ward 
without  the  consent  of  the  court,  the 
ward's  interest,  and  that  alone,  is  to  be 
consulted  in  fhimingthe  settlement;  un- 
less the  subordinate  purpose  of  protection 
against  the  husband  can  be  accomplished 
without  prejudice  to  the  ward. 

A  settlement  approved  by  the  Master, 
where  no  power  of  appointment  in  defeult 
of  issue  was  given  to  the  wife,  but  the 
property  was  given  over  to  her  next  of 
kin,  was  reformed  by  giving  to  the  wife 
'such  a  power  by  will  only,  with  provi- 
sions, that  the  property  upon  failure  of 
children,  and  in  default  of  such  appoint- 
ment, should  go  to  her  next  of  kin ;  and 
in  the  event  of  her  surviving  her  husband 
and  having  no  children,  that  it  should  be 
at  her  own  disposal ;  and  in  the  event  of 
her  marrying  a  second  time  and  having 
children  of  the  first  marriage,  that  she 
should  have  a  power  of  appointing  to  each 
child  of  the  second  maniBge  a  sum  not 
exceeding  that  given  to  each  child  of  the 
first    BirkeUY,Hit>berL  227 

See  Family  ABRANGEMEifT. 


SOLICITOR. 

See  Separate  Eotatb,  1. 
Taxatiox,  1. 


SPECIFIC  PERFORMANCE. 

1.  Where,  in  an  agreement  for  the  lease 
of  a  house  to  be  granted  ^y  the  defend- 
ants to  the  plaintiff,  it  was  stipulated  that 
the  lease  should  contain  the  usual  cove- 
nants between  landlord  and  tenant,  and 
that  the  ifouse  should  not  be  converted 
into  a  school,  it  is  immaterial  whether  the 
plaintiff  had  or  had  not  notice  that  the  de- 


fendants derived  their  dtle  under  a  lease 
from  another  person,  because  the  agree- 
ment amounts  to  a  representation  on  the 
part  of  the  defendants  that  they  were  at 
liberty  to  grant  a  lease  conformably  to  the 
terms  of  the  agreement.     Van  v.  Corpe^ 

269 

2.  Where  a  parol  agreement,  varying 
the  terms  of  the  written  agreement,  is 
set  up  by  the  defendants  in  a  suit  for  spe- 
cific performance,  and  supported  by  evi- 
dence affording  a  presumption  or  suspicion 
of  its  existence,  an  inquiry  will  be  directed. 

Ibid. 

STAMP. 

The  court  cannot  sanction  an  agree- 
ment between  the  parties,  that  an  objec- 
tion for  want  of  a  proper  stamp  shall  be 
waived ;  if;  therefore,  the  objection  comes 
to  the  knowledge  of  the  court,  no  decree 
will  be  made  until  the  instrument,  duly 
stamped,  is  produced  to  the  registrar. 
OwenY.  Thomaay  353 


STATUTES,  CONSTRUCTION  OP. 

1.  3  &  4  W.  IV,  c  74.  In  the  MaUerof 
Tea^  245 

2.  1  W.  IV,  c.  66,  and  3  A  4  W.  IV,  c. 
74    In  tht  MaUer  of  Starkie,  472 

3.  3  &  4  W.  IV,  c  74,  a  71.  In  ihe 
MaUer  of  Smythe^  249 

4.  3  A  4  W.  IV,  c.  74.  In  the  Matter  of 
BUwiU,  250 

5.  32  H.  Vm,  c.  34.  WhUUm  v.  Peor 
cock,  325 

6.  1  W.  rV,  a  60,  s.  8.  In  re  Dear- 
den,  508 

STOCK. 

By  a  marriage  settlement,  the  husband 
covenanted  to  secure  to  the  wife  for  her 
life,  if  she  survived  him,  the  dividends  of 
a  sum  of  4,0Q0i.  navy  6  per  cent  annui- 
ties. The  husband  had  no  stock  in  the 
navy  5  per  cents,  at  the  date  of  the  settle- 
ment, or  at  any  subsequent  period.  By 
an  act  of  Parliament,  the  navy  5  per  centa 
were  converted  into  new  4  per  cents.,  and 
by  another  act  it  was  provided,  that  all 
obligations  for  the  transfer  of  navy  5  per 
cents,  should  be  satisfied  by  a  transfer  of 
105^  in  the  new  4  per  cents,  for  every 
1002.  in  the  navy  5  per  cents.    By  a  sub- 
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eeqnent  act  the  new  4  per  cent  annuities 
were  converted  into  new  3  1-2  per  cent 
annnities,  and  it  was  provided,  that  all  ob- 
ligations to  tnmsfer  tiie  new  4  per  cents., 
should  be  satisfied  by  transferring  an  equal 
sum  of  new  3  1-2  per  cents.  The  widow, 
under  her  settlement,  is  entitled  only  to  a 
transfer  of  1052.  in  the  new  3  1-2  per  cents, 
for  every  1001  of  the  navy  6  per  cents, 
under  her  husband's  covenant  MUward 
V.  MUward,  311 


SURETT. 

A.  and  B.  executed  a  joint  and  several 
bond,  to  secure  a  sum  of  money  with  in- 
terest to  W. ;  subsequently  to  the  deaths 
of  A.  and  W.,  the  executors  of  W.  obtained 
firom  B.,  as  principal,  and  from  G.  as  sure- 
ty, another  bond  to  secure  a  part  of  the 
mon^  then  due  on  the  original  bond,  with 
interest  No  payments  were  ever  made 
in  respect  of  the  first  bond*  but  after  C.'s 
death  the  second  bond  was  paid  off  out 
of  C's  estate,  and  bis'representatives  there- 
upon procured  the  original  bond  to  be  as- 
signed to  them:  Held,  on  a  suit  to  admin- 
ister the  estate  of  A.,  that  C's  representa- 
tives were  entitled,  by  virtue  of  the  as- 
signment, to  rank  as  specialty  creditors  of 
A.^8  estate,  in  respect  of  the  payments 
made  by  G.  or  his  estate  on  the  second 
bond,  to  the  extent  of  the  penalty  in  the 
assigned  bond.    Hodgson  v.  Shaw,      183 


SURVIVOB. 

A  married  woman,  by  a  testamentary 
instrument  made  in  execution  of  a  power 
contained  in  her  marriage  settlement,  gave 
2,0002.,  subject  to  the  life  interest  of  her 
husband,  to  trustees  upon  trust  for  the 
benefit  of  her  child  or  children,  to  be  equal- 
ly divided  between  them,  share  and  share 
alike ;  but  in  case  the  2,0002.  should  be- 
come payable  before  her  children,  being 
sons,  should  have  attained  twenty-one,  or, 
being  daughters,  should  have  attained  that 
age  or  day  of  marriage,  then  in  trust,  to 
invest  and  apply  the  interest  to  their 
maintenance  and  education,  and  when 
they  should  attain  twenty-one  or  day  of 
marriage,  to  pay  to  them  their  respective 
shares  of  the  principal ;  and  in  cose  any 
of  the  children  should  happen  to  die  before 
their  portions  should  become  payable,  then 
the  same  should  go  and  belong  to  the  sur- 
vivors or  survivor  of  them. 

The  testatrix  left  a  son  and  two  daugh- 
ters, all  of  whom  had  attained  twenty-one 
St  her  decease.    The  son,  and  afterwards 

Vol.  m  81 


a  daughter,  died  in  the  lifetime  of  their 
father: 

Held,  that,  on  the  death  of  the  father, 
the  surviving  daughter  was  entitled  to 
the  2,0002.  by  survivorship,  except  as  to 
that  share  of  it  which  accrued  to  the  de- 
ceased daughter  upon  the  death  of  the 
son,  which  belonged  to  the  representative 
of  the  deceased  daughter.    Bright  v.  Rowe^ 

316 


TAXATION. 

The  assignees  or  executors  of  a  bank- 
rupt are  not,  under  the  statute,  liable  to 
pay  the  costs  of  taxation,  if  more  than 
one-sixth  of  the  bill  of  costs  of  the  solici- 
tor is  deducted  on  taxation.  Wtflashey 
V.  Mashiter,  298 


TESTAMENTARY  INSTRUMENT. 

An  instrument,  vesting  property  in  trus- 
tees for  the  benefit  of  the  grantor  for  his 
life,  and  after  his  decease  for  the  benefit 
of  other  persons,  with  a  ppwer  of  revoca- 
tion, is  not  testamentary,  and,  consequent- 
ly, not  liable  to  the  payment  of  legacy 
duty.     Thompson  v.  Browne^  32 


TRUSTEE. 

1.  Where  a  power  is  by  will  given  to 
a  trustee,  which  he  neglects  to  execute, 
the  execution  of  the  trust  devolves  upon 
the  court ;  but  if|  in  the  events  which  hap- 
pen, the  intended  trustee  dies  before  the 
time  arrives  lor  the  execution  of  the  trust, 
and  the  trust  therefbre  fails,  the  testator 
is  to  be  considered  as  having  so  &r  died 
intestate.    Ray  v.  Adams,  237 

2.  Where,  in  a  trust  deed  for  the  satis- 
faction of  debts,  a  discretion  is  vested  iu 
the  trustees  to  refuse  the  benefit  of  that 
deed  to  any  creditor,  although  his  claun 
may  be  la\^l,  the  court  cannot  empower 
the  Master  to  ascertain  who  are  entitled 
to  the  benefit  of  the  deed ;  but  if  the  trus- 
tees have  no  such  absolute  discretion,  no 
creditor  can  be  entitled  to  the  benefit  oi 
the  deed,  until  he  has  submitted  his  claim 
to  the  investigation  and  allowance  of  the 
trustees,  and  they^have  allowed  it ;  or  un- 
less upon  such  application  the  trustees 
have  refiised  to  act  in  the  execution  of  the 
trusts.     Wainr.TheEarlofEgmont,    415 

3.  Where  the  court,  by  its  decree,  de- 
clares that  an  in&nt  heir  is  a  trustee,  and 
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ihe  rigbt  of  tiie  pflMy  entitled  to  a  ooDTej^ 
ance  is  established  by  that  decree,  the 
court  will  «t  the  same  time  direct  a  oon- 
v^yoBce  by  the  infimt  heir,  a  petition  for 
that  purpose  being  uimeoesBaiy.  Broom 
V.  BfOOtflf  443 

4.  The  eighth  «ction  of  the  1  W.  IV, 
ch.  60,  relates  to  trusts  only,  and  not  to 
mortgages ;  and  to  positiye  or  naked  trus- 
tees, and  not  to  constructive  trustees,  or 
trustees  by  operation  of  law.  In  re  Dear- 
den,  508 
See  'Plradiko,  1. 


VENDOR  AND  PURC31ASBR. 
1.  Upon  a  bill  filed  by  the  yendor  for 


teeted  \>j  the  l^gal  estifee,  admds  not 
only  to  cases  where  his  title  is  fanpeached 
by  Tenon  of  some  seorstaet,  done  liy  the 
vendor,  or  those  mder  whoni  he  iikm, 
but  to  oases  alsoirhsie  has  title  m  tm- 
periled  byiMsonof  the  ftteiiood  of  a 
fact  of  title  asserted  by  the  Tsnior,  or 
tiioae  mder  wiiom  "he  dialms,  provided 
flttoh  asserted  titto  Is  dothed  witii  poM- 
sion,  and  the  iUsehcod  of  the  alleged  Wt 
could  not  have  been  discovered  byieason- 
able  diligence.    Jonea-y.  Fowlee,         681 

4.  A  testator  devised  the  lands  to  be 
purchased  with  the  proceeds  of  certain 
estates  sold  in  his  lifetime,  to  iiie  use  oi 
trustees  and  their  heirs,  upon  trost,  to  pay 
the  rents  and  profits  to  his  dau^tor,  whe- 
ther married  or  unmarried,  for  her  separate 
use,  and  not  sulject  to  the  debts  or  oontiol 

^.  ,r of  any  husband;  and  after  her  deoeMe, 

the  specific  performance  of  a  contract,  it  upon  fhrther  trust,  to  convey  the  lands  to 


appesjed  that  the  defendant^  in  the  course 
of  oone^iondenoe  between  the  solicitors, 
and  upon  a  case  stated  on  his  part  for  the 
opinion  of  ooimsel,  expressed  himself  will- 
ing to  accept;  the  title,  if  a  particular  ob- 
je^MO  th^  referred  to  were  removed. 
That  objection  not  being  removed,  the  bill 
was  filed,  and  theoourt  ruled  that  tbe  re- 
ference to  the  master  as  to  the  title  must 
be  in  general  terms,  and  not  confined  to 
the  particular  oligection.  Lesturffeon  v. 
MarHn,  265 

2.  An  engagement  by  A.  to  answer  the 
draft  of  B.,  fer  payment  of  a  debt  due  ih>m 
B.  to  0 ,  no  draft  having  been  drawn  by 
B.,  and  no  communication  of  the  transac- 
tion between  A.  and  B.  having  been  made 
to  a,  raises  no  equi^  in  0.  to  recover  the 
amount  of  the  debt  nom  A. 

The  owner  of  a  «hip  proposes  to  his 
agent,  to  whom  he  was  indebted  on  ac- 
count, to  transfer  the  ship  to  him,  provided 
the  agent  would  answer  the  owner's  draft 
fer  the  amount  of  the  repairs,  in  respeot  of 
which  the  owner  was  indebted  to  a  third 
person  not  named.  The  ship  was,  in  pur- 
suance of  this  proposal,  transfevred  to  the 
agent;  and  the  vendor  afterwards  became 
•  bankrupt,  without  having  drawn  upon  the 
purchaser,  and  without  any  ccmmranica- 
tion  of  the  terms  of  the  purchase  having 
been  made  to  the  creditor  to  whom  the 
vendor  was  indebted  for  the  repairs. 

There  is  no  consideration  between  the 
purchaser  and  the  vendor's  creditor,  to  en- 
title the  latter  to  recover  ftom  the  purcha- 
serthe  amount  of  the  repairs.  RaUenhury 
V.  FenUmt  506 

3.  The  rule  that  a  purchaser  for  valuar 
ble  coDflideiation  without  aotioe  is  pro- 


such  persons  and  for  such  uses,  estates  and 
interests  as  his  daughter  should  by  will, 
attested  by  three  credible  witnesses,  and 
whether  married  or  single,  appoint;  and 
for  want  of  such,  upon  trust,  to  convey  the 
freehold  and  inheritance  of  the  lands  to 
the  right  heirs  of  his  daughter:  and  the 
testator  further  directed,  that  as  to  so 
much  (^  such  proceeds  Ss  should  not  have 
been  laid  out  in  lands,  the  trustees  should 
invest  the  same  in  the  public  funds,  and 
pay  the  dividends  into  the  proper  hands 
of  his  dai^hter,  during  her  life,  for  her 
sole  use  and  benefit,  whether  married  or 
unmarried,  and  not  subject  to  the  debts  or 
control  of  anv  husband;  and  aflor her  de- 
cease, upon  turther  trust,  to  pay  and  trans- 
fer the  same  to  such  persons,  and  for  such 
intents  and  purposes,  and  in  such  manner 
as  she  should,  by  her  last  will  and  testa- 
ment, and  whether  sole  or  covert,  appcnnt; 
and  in  defeult  thereof;  hi  trust,  to  pay, 
transfer  and  aangn  the  same  to  the  ezeo- 
utors  or  admini^Tatore  of  his  dongtattf. 
After  4iie  testator's  death  lands  were  pur- 
chased, and  were  conveyed  to  the  trustees 
of  his  win,  npon  the  trtets  and  for  the 
purposes  expressed  and  declared  in  the 
wiU.  A  contract  having  been  snbsecpieiit- 
ly  entered  into  by  the  trustees  for  the  sale 
of  those  lands,  it  was  held,  that  the  trus- 
tees, with  the  oonoorrenoe  of  the  testator^ 
daoghter,  could  make  a  good  title  to  the 
irchaser.     WM  v.  Lord  She^leebmry, 

699 

5.  Where  an  estate  is  charged  generally 
with  the  payment  of  debts  and  legacies, 
and  the  debts  have  been  paid,  but  not  the 
legacies,  the  purchaser  will  not  be  bound 
to  see  to  the  application  of  the  purchase 
mon^,  unless  it  be  proved  that  lie  knew 
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of  the  paymeat  of  the  dek^;  and^e  ta^ 
Idng  of  a  general  bond  of  indemnity,  or  of 
a  bond  of  indemnity  against  the  kgaciee 
only,  will  not  niae  the  inferenoe  that  he 
knew  of  aooh  pi^ynent  Johnton  ▼.  £m- 
nett,  624 

6.  A  vendor,  in  lieu  of  the  prioe  of 
3,0002^  agreed  toaocsept  an  annuity  of  lOOiL 
k  year  for  the  joint  lives  of  her  intended 
husband  and  herself  in-oaee  the  purcha- 
ser should  so  long  live,  the  purdiaser  en- 
gaging that  his  personal  representative 
should,  within  three  months  after  his  de- 
cease, in  certain  events^  but  not  in  all 
events,  pay  a  further  aonyof  3,0001.  This 
is  not  a  security,  but  a  subatitntion  fiir  the 
price ;  and  the  lien  of  the  vendor  on  the 
land  is  discharged.    Pairrot  v.  SioeeUand^ 

655 

VESTING 

A  testator  gave  legacies  of  501  each  to 
six  grandchildren,  when  the  youngest 
erandchild  should  come  of  age,  payable 
m>m  the  produce  of  a  real  estaite  then  to  be 
sold,  and  if  either  of  those  children  should 
not  live  to  come  of  age,  nor  ho^e  an  heir 
bom  in  wedlock,  he  directed  the  501  to  be 
equally  divided  among  the  surviving  chil- 
dj^n.  K  K,  one  of  the  six  grandchildren, 
married  during  her  minority,  but  aftw- 
wards  attained  twenly-one,  and  before  the 
youngest  grandchild  attained  that  age^  she 
died,  leaving  a  child.  Held,  that  her  leg- 
acy of  502L  was  a  vested  interest,  and  be- 
longed to  her  personal  representatives. 
Murkin  v.  PAtB^fOO,  257 


U 

UNOERTAINTT. 

See  WUJL,  10. 

W 

WARD. 

Where  a  husbsnd  has  married  a  ward 
without  tiie  consent  of  the  court,  the 
ward's  interest,  and  that  alone,  is  to  be 
consulted  in  framing  the  settlement ;  un- 
less the  subordinate  puipose  of  protection 
against  the  husband  can  be  accomplished 
without  prejudice  to  the  ward. 

A  settlement  i^roved  by  the  Master, 
where  no  power  of  appointment  in  de&ult 
of  inue  was  given  to  the  wife,  but  the 
property  was  given  over  to  her  next  of 
kin,  was  reformed  by  giving  to  the  wife 
such  a  power  by  will  only,  with  provisions, 
tiiat  the  property,  upon  failure  of  chil- 
dren, and  in  de&ult  of  such  appointment, 
should  go  to  her  next  of  kin ;  and  in  the 
event  of  her  surviving  her  husband,  and 
having  no  children,  that  it  should  be  at 
her  own  disposal;  and  in  the  event  of 
her  marrying  a  second  time  and  having 
children  of  the  first  marriage,  that  she 
diould  have  a  power  of  appointing  to  each 
child  of  the  second  marriage,  a  sum  not 
exceeding  that  given  to  each  child  of  the 
fint    BirkeU  v.  Sibbert^  22t 


VOLUNTAEY  DEED. 

J.  B.  made  a  voluntary  asmgnment,  by 
deed,  of  a  policy  of  assurance  upon  his 
own  life  for  1,0002.,  to  trustees,  upon  trust 
for  the  benefit  of  his  sister  and  her  chil- 
dren, if  she  or  they  should  outlive  hiuL 
The  deed  was  delivered  to  one  of  the  trus- 
tees, and  the  {grantor  kept  the  policy  in 
his  own  possession.  No  notice  of  the  aa- 
signmeot  was  given  to  the  assurance  offloe, 
and  J.  B.  afterwards  eurrenderod,  for  a 
valuable  consideration,  the  policy  and  a 
bonus  declared  upon  it,  to  the  assurance 
office.  V^oa  a  bill  filed  by  the  surviving 
trustee  of  the  deed,  to  have  the  value  of 
the  policy  replaced,  the  court  held  that, 
upon  the  delivery  of  the  deed,  no  act  re- 
mained to  be  done  by  the  grantor  to  give 
effect  to  the  assignment  of  the  policy,  and 
that  he  was  bound  to  give  security  to  the 
amount  of  the  value  of  the  policy  assigned 
hj  the  deed.    J^brkaGue  v»  BamdU,      36 


WILL. 

1.  A  testatrix  gave  the  sum  of  1001,  to 
be  paid  to  her  brother  C.  T.  immediately 
after  the  decease  of  her  husband,  and  in 
de&ult  of  issue  of  their  marriage;  and  in 
a  subsequent  part  of  her  will  she  gave 
1002.  to  the  same  brotiier,  and  concluded 
her  will  by  diroctmg  that  legacies,  to 
which  no  time  of  payment  was  affixed, 
should  be  paid  within  three  months  after 
the  death  (^  her  husband:  Held,  that  the 
testatrix  intended  only  to  give  a  single 
legacy  of  lOOL  to  0.  T.  Morning  v.  The- 
nffer^  29 

2.  Bequest  of  residue  to  the  testator's 
daughters  A  and  B.  in  equal  proptNrtions; 
and  in  case  of  the  death  of  either,  the 
whole  to  the  survivor  of  them;  and  in 
tho  event  of  their  marrying  and  having 
children,  then  to  the  child  or  children  5 
them,  or  the  survivor  of  them,  if  they 
should  attain  the  age  of  twenty-one  years ; 
bat  if  not,  then  among  the  children  of  C. 

A.  and  B.  survived  the  testalor;  and  A, 
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who  died  without  having  oeen  married, 
bequeathed  the  whole  of  her  property  to 
B.:  Held,  that  the  bequest  did  not  be- 
come absolutely  vested  in  A.  and  B.  on 
the  death  of  the  testator,  but  continued 
subject  to  the  executory  bequest  over  in 
favor  of  C.     Child  v.  Gibleit,  1 1 

3.  A  testator  gave  his  whole  property 
to  his  wife,  upon  condition  that  she  should 
pay  an  annuity  of  130^.  to  his  mother  du- 
ring her  life,  and  after  the  death  of  his  wife 
to  be  equally  divided  between  those  of  his 
children  who  should  survive  her,  share 
and  share  alike.  All  the  testator's  chil- 
dren died  in  the  lifetime  of  his  widow,  who 
married  again,  and  died  leaving  her  hus- 
band surviving  her ;  Held,  upon  her  death, 
that  m  the  events  which  had  happened, 
the  testator's  property  was  undisposed  ot, 
and  that  the  next  of  kin,  and  not  the 
second  husband  in  right  of  his  wife,  were 
entitled  to  it.    Joslin  v.  Hammond,     110 

4.  Where  a  power  is  by  will  given  to  a 
trustee,  which  he  neglects  to  execute,  the 
execution  of  the  trust  devolves  upon  the 
court;  but  if)  in  the  events  which  hap- 
pen, the  intended  trustee  dies  before  the 
time  arrives  for  the  execution  of  the  trust, 
and  the  trust  therefore  fails,  the  testator 
is  to  be  considered  as  having  so  fkr  died 
intestate.    Bay  v.  AdamSj  237 

5.  The  legatee  of  a  house,  held  by  the 
testator  on  a  lease  at  a  reserved  rent 
higher  than  it  could  be  let  for  after  his 
death,  cannot  reject  the  gift  of  the  lease 
and  retain  an  annuity  under  the  will,  but 
must  take  the  benefit  cum  onere.  Talbot  v. 
Tk6  Earl  of  Radnor,  254 

6.  A  testator  bequeathed  part  of  the 
residue  of  his  property  to  trustees,  in  trust 
for  his  daughters  during  their  lives,  and 
after  their  respective  deceases,  for  their 
children ;  and  in  case  there  should  be  no 
children  of  his  daughters  respectively,  in 
trust  for  such  person  or  persons  as  ^hould 
happen  to  be  his  next  of  kin  according  to 
the  Statute  of  Distributions:  Held,  that 
upon  the  death  of  a  daughter,  who  sur- 
vived the  testator,  without  issue,  her 
share  went  to  the  persons  who  were  the 
testator's  next  of  kin  at  her  death.  Butr 
Ur  V.  BushneU,  232 

7.  A  testator  gave  legacies  of  50Z.  each 
to  six  grandchildren,  when  the  youngest 
grandchild  should  come  of  age,  payable 
from  the  produce  of  a  real  estate  then  to 
be  sold ;  and,  if  either  of  those  children 
should  not  live  to  oome  of  age,  nor  have 
an  heir  bom  in  wedlock,  he  directed  the 


60{.  to  be  equally  divided  among  the  sur- 
vivmg  children.  E.  M.,  one  of  the  six 
grandchildren,  married  during  her  minori- 
ty, but  afterwards  attained  twenty-one^ 
and  before  the  youngest  grandchild  at- 
tuned that  age,  i^e  died,  leavmg  a  child : 
Held,  that  her  legacy  of  50L  was  a  vested 
interest,  and  belonged  to  her  personal 
representatives.  Ifurkiny.  PJaUipson,  25^ 

8.  Abequestby  a  testator  of  one-third 
<^  his  personal  estate  to  his  daughter, 
and  in  case  of  his  decease,  to  have  the 
interest  therein,  and  principal  when  she 
attsdned  the  age  of  twenty-five:  Held  to 
give  a  vested  hiterest  to  the  daughter, 
though  she  died  under  that  age.  Bree- 
don  V.  Tugman^  289 

9.  A  married  woman  having  a  power 
to  appoint  personal  estate,  held  in  trust 
for  her,  by  her  last  will  and  testament^ 
notwithstanding  her  coverture,  made  a 
will  in  exercise  of  her  power  during  the 
life  of  her  husband.  She  survived  her 
husband,  and  afterwards  took  an  assign- 
ment fh>m  her  trustee  of  the  personal  es- 
tate to  hersel£  This  assignment  does  not 
operate  as  a  revocation  of  the  will.  Clough 
V.  ClougTi,  296 

10.  A  testator  made  a  bequest  m  the 
following  words: — "  I  give  to  my  execu- 
tors the  sum  of  1,0002.  upon  trust,  to  be 
invested  in  the  funds  of  the  Bank  of  Eng- 
land during  the  lives  of  the  survivors  or 
survivor,  for  the  widows  of  J.  S.  and  T. 
D.,  to  be  divided  between  them,  share  and 
share  alike."  The  testator  appointed  two 
executors  of  his  will.  One  of  the  widows 
died  in  the  testator's  lifetime ;  the  other 
widow  survived  the  testator,  and  received 
the  interest  of  the  1,000/.  during  her  life. 
Held,  upon  the  death  of  the  surviving  wid- 
ow, that  the  bequest  was  void  far  uncer- 
tainty, and  belong^  therefore  to  the  re- 
siduary legatee.  Hoffman  v.  Hanhey,   376 

11.  A  testator,  under  his  wife's  i^ 
pointment,  was  entitled  to  her  residuaiy 
estate,  charged  with  her  pecuniary  legar 
cies,  including  one  of  lOOl  to  J.,  and  an- 
other of  lOOi.  to  M.,  who  was  a  married 
woman,  to  her  separate  use,  independent 
of  her  husband ;  and  it  was  left  to  his  dis- 
cretion either  to  pay  the  charges  in  his 
lifetime,  or  to  dh-ect  them  to  be  paid  by 
his  executors.  He  did  not  pay  them  in 
his  lifetime;  but  among  other  legacies 
which  by  his  will  he  directed  his  execu- 
tors to  pay,  was  a  sum  of  500t  to  J.,  and 
a  sum  of  lOOZ.  to  M.,  not  limited  to  her 
separate  use :  Held,  that  the  sum  of  1002. 
given  to  J.  by  the  appomtment  of  the 
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wife,  was  satisfied  by  the  6001,  be- 
queathed by  the  testator ;  and  that  the 
sum  of  loot  bequeathed  to  M.,  was  in  ad- 
dition to  and  not  a  satisfaction  of  the 
1002.  g^ven  to  her  separate  use  by  the 
wife.    Fourdrin  y.  Oowdey,  409 

12.  A  testator,  having  devised  his  es- 
tates in  a  paitioular  way,  directed  that  a 
different  disposition  of  &em  should  take 
plaoe  in  case  certain  contingent  property 
and  effectp  in  expectancy  should  fall  in  and 
become  vested  interests  to  his  children. 
The  children,  at  the  date  of  the  will,  be- 
ing entitled  to  no  contingent  interests,  the 
court  refVised  to  admit  evidence  offered  for 
the  purpose  of  showing  that  the  testator 
referred  to  expectations  from  particular 
individuals,  which  had  been  afterwards 
realized,  as  being  in  effect  to  add  to  the 
will,  and  not  to  explain  it.  King  v.  Badt' 
ley,  417 

13.  Where  a  testator  directs  that  his 
debts  and  funeral  expenses  are  to  be  paid 
by  his  executors,  it  is  prima  fade  to  be 
considered  that  he  means  the  payment  to 
be  made  by  them  out  of  the  funds  which 
come  to  their  hands  as  executors.  Whe- 
ther he  intends  that  all  property,  which 
he  gives  to  his  executors,  shall  be  subject 
to  Uie  payment  of  his  debts  and  legacies, 
must  be  gathered  from  the  whole  wilL 
Wasse  V.  HeslingUm,  495 

14.  Where  the  testator  directs  a  sale 
with  all  convenient  speed  after  his  death, 
and  directs  the  produce  to  be  invested 
and  the  dividends  to  be  paid  to  one  for 
life,  and  the  land  remains  unsold,  the 
court  considers  twelve  months  as  a  rea^ 
scnable  time  within  which  the  estates 
ought  to  have  been  sold,  and  the  produce 
invested,  and  wUl  give  to  the  tenant  for 
life  the  rents  of  the  unsold  estate  fit>m 
that  time.     Vidura  v.  Scott,  600 

16.  A  testator  bequeathed  the  residue 
of  his  personal  estate  to  trustees  in  trust 


for  his  daughter,  and  after  her  decease, 
for  all  and  every  the  child  or  diildren  of 
his  daughter,  share  and  share  alike,  when 
they  should  respectively  attain  twenty- 
one,  with  maintenance  in  the  meantime; 
and  in  case  any  of  the  said  children  should 
die  under  twenty-one,  and  have  one  or 
more  child  or  children  who  should  survive 
the  testator^s  daughter,  and  live  to  attain 
twenty-one,  such  child  or  children  to  be 
entitled  to  his  or  their  parent's  share: 
provided  also,  that  in  case  any  child  or 
children  of  his  daughter  should  die  before 
attaining  twenty-one,  the  share  or  shares 
of  such  child  or  children  should  go  to  the 
survivor  or  survivors,  and  the  issue  of  any 
deceased  child  or  children  who  should 
marry  and  die  under  twenty-one,  to  be 
equally  divided  between  them  if  more 
than  one,  the  issue  of  any  deceased  child 
or  children,  to  stand  in  the  place  of  the 
parent  or  parents ;  with  a  limitation  over, 
provided  there  should  be  no  child  of  his 
daughter,  or  there  being  any  such,  no  one 
of  them  should  live  to  attain  twenty-one, 
nor  leave  any  issue  who  should  live  to  at- 
tain that  age:  Held,  that  the  limitation 
over  was  intended  to  take  effect  only  on 
fiulure  of  grandchildren  who  should  sur- 
vive the  testator's  daughter,  and  not  live 
to  attain  twenty-one,  and  was,  therefore, 
not  too  remote.     Trikey  v.  Trickey,    660 

16.  A  testator  gave  all  his  personal  and 
leasehold  estate  to  trustees  upon  trust  to 
sell  and  dispose  of  the  same,  and  convert 
the  whole  into  money,  and  out  of  the 
moneys  to  arise  by  such  sale,  disposition 
and  conversion,  to  pay  his  debts  and  the 
legacies  given  by  his  wUl,  or  which  he 
might  give  by  any  codicil  thereto.  He 
aftorws^  made  a  codicil  by  which  he 
gave  to  the  same  trustees  2,0002.  out  of 
his  personal  estate,  upon  trust,  to  distri- 
bute and  pay  the  same  for  charitable  pur- 
poses: Held,  that  the  charitable  legacy 
was  not  diai^;ed  upon  the  leasehold  es- 
tate, but  was  payable  out  of  the  testator's 
purely  personal  estate.  WUson  v.  Thorns 
as,        #  579 
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PREFACE. 


The  object  of  the  Author,  in  taking  these  Notes,  has  been  in- 
foimation  in  the  pxusait  of  his  profession.  Though  induced  to 
beliey  e  that  by  an  early  communication  of  them  to  the  other 
members  of  the  profession,  he  should  be  doing  what  might  be 
acceptable,  yet  he  should  never  have  thought  of  printing  ihem, 
if  he  had  not  been  fully  assured  that  it  would  not  be  considered 
as  in  the  least  intended  to  enter  into  any  competition  with  Mr. 
Yeset.  Indeed  his  scruples  upon  that  head  were  first  quite 
removed  by  that  gentieman  stepping  forward,  and  in  a  most 
firiendly  manner  himself  urging  this  publication. 

It  will  be  seen  that  a  very  few  cases  are  prefixed,  which 
were  determined  prior  to  Hilary  Term,  1815  (the  period  fix)m 
which  these  Notes  begin  in  a  regular  series  by  the  Terms),  and 
which,  therefore,  are  an  exception  to  what  is  before  observed 
with  respect  ta  early  publication ;  but  being  very  few  in  num- 
ber, selected  out  of  a  great  body  of  Notes  taken  by  the  Author 
since  Lord  Eldon  first  received  the  Great  Seal,  they  do  not  in- 
terfere with  the  general  nature  of  the  work ;  and  it  is  hoped  that 
some  of  them  at  least  will  be  &vorably  received. 

The  Author  cannot,  while  thus  shortly  speaking  of  himself 
conclude,  without  expressing  his  thanks  and  gratitude  to  the 
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learned  Lord  at  the  head  of  the  piofession,  fer  his  veiy  enoouza- 
ging  kindness  to  him.  To  the  Chanceiy  Bar,  and  especially  to 
some  of  his  more  particular  fiiends  at  it,  whom  he  would  be 
proud  to  name,  did  he  not  know  that  their  delicacy  would  take 
the  alarm  at  it^  he  has  to  acknowledge  much  valuable  assistance 
in  this  Work,  and  a  liberal  communication  firom  all  notes  and 
Papera 

LiNcoLi^'s  Ink  Old  Squabs, 


ADVERTISEMENT 


WITH  THB  SBGOND  PABT. 


The  Author  <>f  these  Kotes  havingi  smee  the  taking  of  them, 
been  appointed  to  a  judioial  sitaalion  in  India^  this  second  and 
last  Part  is  now  given  to  the  Prafession  with  an  Index  to  the 
whole,  completing  thereby  a  volume. 

No  possible  disadvantage  can,  it  is  presumed,  be  suffered  by 
thus  concluding  the  present  imdertakdng;  the  task  of  continuing 
the  Beports  of  the  Court  of  Chancery,  firom  the  period  at  which 
this  work  doses,  having,  it  is  understood,  fillen  into  the  hands 
of  a  gentleman  of  that  bar,*  everyway  qualified  to  ensure  to  the 
profession  a  quick  and  able  execution  oC^^t  he  has  engaged  in. 

ICohftftlmag  Term,  1816. 

•John  HennAon  ICerivale,  of  linooln's  Lu,  Esq. 
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REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


nr  Tmr 


HIGH  COURT  OF  CHANCERY, 


81  GEO.  m,  1792,  AND  54  GEO.  HI,  1814. 


Whiting  v.  WHiTB.(a) 

Before  Sip  R  P.  Ardeit,  Master  of  the  Rolls.    Rolia— 1792 :  18th  July. 
Bill  to  redeem  after  twenty  years,  upon  parol  evidence  of  conyersation  with  the 
mortgagee^  dismiased. 

The  plaintiff  by  his  bill,  stated  himself  to  be  the  grandson  and 
heir  at  law  of  Simon  Whiting,  who,  in  1761,  mortgaged  certain 
premises  to  one  Bamaby  Gibson,  under  whom  the  defendant 
claimed,  and  prayed  a  redemption,  and  the  defendant  and  her 
ancestors  having  been  in  possession,  it  prayed  also  an  account  of 
the  rents  and  profits. 

The  defendant,  Mary  White,  by  her  answer,  insisted  that  as  to 
part  of  the  premises  demanded  by  the  bill,  they  were  not  in 
mortgage  at  all,  and  never  had  been  the  property  of  Simon 
Whiting,  the  plaintiff's  grandfather.  As  to  the  rest,  she  stated 
from  deeds  and  muniments  in  her  possession,  that  Simon  Whi- 
ting, on  the  17th  March,  1746,  mortgaged  to  one  Trot- 
man  by  *demising  for  one  thousand  years ;  that  on  the     [*2 J 

(a)  I  hare  been  favored  with  this  note  of  Master  Alezander,  and  its  date  and 
value  have  induced  me  to  place  it  here. 
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10th  June,  1751,  by  agreement  between  Whiting  and  Bamaby 
Gibson,  Whiting  agreed  to  mortgage  to  Gibson  the  tenement 
in  mortgage  to  Trotman,  and  to  pay  Trotman  off;  that  accord- 
ingly by  indenture,  dated  6th  July,  1751,  for  the  considerations 
therein  mentioned,  Trotman  and  Whiting  assigned  the  above 
term  of  one  thousand  years  to  Bamaby  GKbson,  subject  to  re- 
demption on  repayment  of  681  16s,  upon  the  6th  July,  1752. 

With  respect  to  the  other  part  of  the  premises  which  was  copy- 
hold, she  stated  that  Whiting,  by  surrender  dated  the  27th  July, 
1748,  surrendered  them  to  one  Henry  Bacon,  with  a  condition 
that  if  Whiting  should*  pay  to  Bacon  the  sum  of  94t  IO5.  ou  the 
27th  July,  1749,  the  surrender  should  be  void,  otherwise  to  re- 
main in  full  force.  That  Whiting,  by  the  agreement  above  sta- 
ted, of  the  10th  June,  1751,  agreed  with  Gibson  to  surrender  the 
same  copyhold  to  him,  to  secure  lOOZ.  with  interest,  paying  off 
Bacon.  That  accordingly  Bacon,  on  the  22d  June,  1751,  in 
consideration  of  103i.  25.  authorized  the  steward  of  the  manor  to 
enter  satis&ction  upon  the  court  rolls ;  and  on  the  same  22d  day 
of  June,  1751,  Whiting  surrendered  to  Bamaby  Gibson  in  fee, 
with  a  condition  of  redemption. 

That  Gibson  some  time  prior  to  1758,  entered  into  possession 
of  all  these  premises,  because  by  his  will,  dated  28th  April,  1758, 
he  devised  to  his  nephew,  James  White,  a  messuage  and  farm, 
to  hold  to  him  and  his  heirs  forever,  having  surrendered  the 
copyhold  to  the  use  of  his  wiQ,  which  messuage  and  fiirm  were 
the  above  mortgaged  premises.  That  Gibson  died  in  the  latter 
end  of  the  year  1758,  upon  which  James  White  entered  and  pos- 
sessed, and  was  admitted  to  the  copyhold  premises,  and 
[*8]  died  in  1772,  intestate,  leaving  the  defendant,  *Mary 
White,  his  only  chUd,  upon  which  she  entered  and  was 
admitted  to  the  copyhold,  on  the  20th  July,  1773. 

She  then  stated  that  Bamaby  Gibson,  from  the  year  1758,  and 
James  White  and  herself,  having  all  along  been  ra  quiet  posses- 
sion, and  Whiting  having  upon  the  plaintiff  *s  own  showing  died 
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in  the  year  1760,  and  the  plaintiff  having  also  upon  his  own 
showing  attained  twenty-one,  about  twelve  years  before  exhibit- 
ing his  bill ;  she  upon  the  whole  insisted  that  the  right  of  re- 
demption was  barred  by  length  of  time. 

On  the  part  of  the  defendant  the  several  instruments  stated  in 
the  answer  were  produced,  and  Gibson's  possession  for  two  or 
three  years,  previous  to  his  death,  was  also  proved. 

On  the  part  of  the  plaintiff  it  was  proved  that  he  was  the  heir 
at  law  of  Samuel  Whiting.  As  to  the  redemption,  one  Roberts 
swore,  that  in  1778,  the  plaintiff  was  his  apprentice ;  that  in 
August,  in  that  year,  he  went  with  Mr.  King,  his  attorney,  to 
defendant,  and  informed  her  that  he  waited  on  her  to  redeem  the 
mortgage,  when  she  informed  him  that  she  had  no  objection  to 
give  up  the  mortgage  provided  he  could  show  a  good  title  to 
redeem,  and  would  pay  principal  and  interest.  Then  the  depO' 
sition  went  on  to  state,  *'  That  Mr.  King,  the  deponent's  attorney, 
finding  defendant  unwilling  to  be  redeemed,  dissuaded  plaintiff, 
who  was  the  apprentice  to  deponent,  and  had  three  years  to 
serve,  to  desist  from  pressing  his  claim,  tiU  he  was  in  a  situation 
to  do  so."  The  witness  further  stated,  that  about  the  middle  of 
the  year  1789,  he  went  with  plaintiff  and  one  Mr.  Watts,  and 
told  her  he  had  been  informed  she  had  an  estate  to  sell,  to 
which  she  replied  she  had,  and  *the  plaintiff  informed  her  [*4] 
his  name  was  Whiting;  and  believed  she  held  the  said 
premises  by  virtue  of  some  mortgage,  and  she  then  owned  there 
was  a  mortgage  or  mortgages  thereon.  He  further  said,  that  he 
then  offered  to  give  her  a  draft  for  the  principal  and  interest,  if 
she  would  give  up  possession  of  the  premises ;  but  defendant  said 
she  did  not  choose  to  give  up  the  estate.  She  refused  to  show 
the  writings.  He  told  her  that  he  should  be  obliged  to  file  a  bill 
in  Chancery  against  her. 

Anthony  Watts,  the  person  named  in  the  last  deposition, 
swore,  that  at  the  conversation  in  July,  1789,  she,  the  defendant, 
confessed  she  was  mortgagee  of  the  premises  in  Offton,  and  that 
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when  Boberts  applied  to  her  to  redeem,  she  said  she  would  con- 
sult her  Mends,  and  the  plaintijBf  then  threatened  her  with  a  bill 
in  Chancery^ 

King,  the  attorney,  said  to  be  present  at  the  conversation  in 
1778,  was  not  examined. 

The  bill  was  laied  on  the  27th  August,  1789. 

On  the  18th  July,  1792,  his  Honor  gave  judgment. 

The  substance  of  his  Honor's  opinion  was,  that  it  appeared 
from  the  cases  that  there  should  be  no  redemption  after  a  pos- 
session of  twenty  years.  But  that  there  was  an  exception  to  this 
rule,  where  the  mortgagee  in  possession  by  any  solemn  act  shows 
it  to  be  a  mortgage,  such  as  by  receiving  interest,  by  stating  an 
accoimt,  by  treating  it  in  any  will  or  deed  as  a  mortgage.  He 
stated  the  cases  in  which  redemptions  had  been  decreed,  and 
showed  that  they  were  all  cases  in  which  the  mortgagee 
[*5]  had  in  some  solemn  act  in  writing,  clearly  *and  unequivo- 
cally and  deliberately  considered  himself  as  mortgagee,  and 
subject  to  redemption.  There  was  only  one  case  of  parol  testi- 
mony, namely,  Perry  v.  3farsi(m,{a)  There  Lord  Kenyon  re- 
ceived parol  testimony  and  decreed  a  redemption.  The  decree 
was  reversed  by  Lord  Thurlow.  His  Honor  said,  "I  have 
looked  into  the  record  of  that  case  and  seen  the  depositions.'' 
He  then  stated  particularly  the  circumstances  of  that  case. 

What  Mr.  Brown  stated,  he  said,  was  true ;  but  that  he  had 
not  stated  all.(6) 

It  appeared  from  his  Honor's  statement,  that  the  real  question 
in  the  cause  ought  to  have  been,  whether  it  was  or  was  not  a 

(a)  2  Bro.  Rep.  397. 

(b)  See  the  further  material  eridence  in  this  case  taken  from  the  Kegister's  book, 
by  the  Vice-Chancellor,  introduced  into  a  note  to  the  case  of  Becks  y,  Fosilelhwaite^ 
post. 
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mortgage  ?  whether  the  trust  to  which,  by  the  last  surrender  to 
Marston,  that  surrender  to  Marston  was  made  subject,  was  a  pro- 
viso of  redemption  ?  And  he  stated  strong  circumstaflnces  to  show 
that  it  was  not  the  proviso  of  redemption.  His  answer  was  sworn 
on  the  24th  May,  1780,  by  which  he  himself  swore  that  he  was  not 
mortgagee,  and  insisted  upon  his  title,  and  five  or  six  mtnesses 
swear,  that  in  June,  1780,  or  about  that  time,  he  said  that  he  had 
kept  accounts  as  mortgagee,  and  that  he  was  willing  to  be  redeemed. 
All  this  a  few  months  after  he  had  himself  sworn  that  he  was  not 
a  mortgagee,  and  would  not  be  redeemed.  This,  his  Honor  said, 
was  sufficient  to  show  the  danger  of  parol  evidence.  Lord  Ken- 
yon,  however,  admitted  it  and  acted  upon  it.  This,  therefore,  is 
the  opinion  of  a  learned  judge,  that  such  evidence  is  admissible. 
The  decree,  however,  was  reversed  by  Lord  Thurlow, 
and,  *I  think,  properly,  because  he  did  not  think  that  [*6] 
there  was  any  mortgage  at  all,  but  that  Marston  had  an 
absolute  title. 

"I  will  not  lay  it  down  in  this  case,  that  no  parol  evidence 
shall  ever  be  admitted,  because  this  case  does  not  call  for  it, 
though  I  should  be  glad  to  find  it  so  ruled,  and  the  case  of 
Peri-y  v.  Marston  itself  is  strong  evidence  of  the  wisdom  of  the 
Statute  of  Frauds.  But  thus  much  I  will  say,  that  if  such  evi- 
dence be  admitted,  it  ought  to  be  clear,  unequivocal,  and  to 
show  a  deliberate  intention  of  giving  a  redemption,  which  is  not 
the  case  here." 

He  observed  that  King,  the  attorney,  was  not  examined,  that 
even  the  first  conversation  in  its  result  showed  that  the  defend- 
ant was  not  willing  to  be  redeemed,  and  by  the  record  it  was 
expressly  sworn  so. 


He  dismissed  the  bill,  but  without  costs.(a) 
(a)  See  Seeks  t.  PosUdkwaite  and  Saran  v.  Jfor^n,  post 
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Mary  Wilkes  v.  John  Steward. 

Bon&r— 1801 :  Itth  November. 

Ezecators  caonot  lend  money  on  personal  secoritj,  though  words  which  maj  implj' 
a  discretion  so  to  do,  are  used  by  the  testator. 

This  was  a  bill  against  the  defendants  as  executor  and  exe- 
cutrix of  S.  Hurtle,  for  an  account ;  and  t9  have  a  legacy  of 
IjOOOZ.  secured  to  them,  and  for  such  purpose  paid  into  court 

upon  the  trusts  of  the  will. 

« 

The  defendants,  by  their  answer,  stated  that  by  the  will  they 
were  empowered  either  to  lay  out  the  legacy  in  the  funds, 
[*7]     "  or  on  such  oilier  good  security^  as  they  could  *procure  and 
think  safe,^^  and  that  they  had  invested  the  money  upon 
good  security,  or  such  as  they  think  safe :  they  admitted  that 
the  plaintiff,  Mary  Wilkes,  was  entitled  to  the  interest  for  her 
life,  and  that  after  her  death,  the  principal  was  to  be  divided 
amongst  all  the  children  living  at  that  time :  but  they  said  that 
in  case  Mary  Wilkes  left  no  children  living  at  her  death,  then, 
and  in  that  case,  the  testator  had  given  the  said  1,000Z.  to  the 
defendant,  Mary  Steward,  and  her  grandson  Samuel  Smith, 
equally  to  be  divided  between  them,  and  the  issue  of  their 
bodies,  and  in  default  of  issue  of  the  said  Samuel  Smith,  then  the 
whole  to  the  defendant,  Mary  Steward.    The  defendants  also  ad- 
mitted that  the  other  plaintiff,  Elizabeth  WUkes,  was  the  only 
daughter  of  the  plaintiff  Mary  Wilkes,  who  had  lived  to  attain 
the  age  of  twenty-one ;  and  they  submitted  to  account  if  necessary. 

The  cause  was  heard  on  bUl  and  answer. 

Mr.  Lhyd  and  Mr.  WingfiM^  for  the  plaintiflfe,  argued  that 
the  plaintiffs  were  entitled  to  have  the  security  of  the  court ; 
that  the  defendants  had  acted  uncandidly  in  not  stating  upon 
what  security  they  had  laid  out  the  money ;  that  they  had,  it 
was  &ir  to  suppose,  kept  the  money  in  their  own  hands,  and 
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were  therefore  guilly  of  a  breach  of  trust  for  which  they  were 
answerable. 

Mr.  Richards  and  Mr.  Cooper^  for  the  defendants,  contended 
that  the  testator  had  given  them  a  discretion  to  lay  out  the 
money  as  they  should  think  proper;  that  they  had  sworn  by 
their  answer  that  they  had  laid  it  out  upon  good  security,  and 
exercised  the  best  judgment  they  could  upon  the  subject;  that 
the  plaintifis  could  not,  therefore,  infer  that  they,  the  defendants, 
had  retained  it  in  their  own  hands ;  that  they  being  enti- 
tled *to  the  legacy  in  the  event  of  the  plaintiff,  Mary  [*8] 
"Wilkes,  djring  without  children  living  at  her  death,  were 
interested  in  seeing  that  the.  money  was  lent  upon  good  and  suf- 
ficient security,  that  the  reason  why  the  defendants  had  not 
stated  what  security  they  had  taken  was,  because  they  had  not 
been  asked,  there  being  no  interrogatory  in  the  bill  to  that 
effect ;  and  that  the  plaintiflfe,  by  not  replying  to  the  answer, 
had  shut  the  defendants  out  &om  proving  in  evidence  the  fact 
sworn  to  in  the  answer,  of  their  having  laid  out  the  1,000Z.  upon 
good  security ;  that  they  were  not  tied  down  to  the  alternative 
of  laying  it  out  in  tiie  ftmds,  or  upon  real  security ;  and  that 
even  supposing  th^y  had  laid  it  out  upon  bond,  that  they  were 
justified  in  so  doing  by  the  discretionary  power  given  them  by 
the  wilL 

The  Masteb  of  the  Eolls  (Sir  William  Grant):— was 
clearly  of  opinion  that  the  defendants  had  no  power  to  lay  out 
the  money  upon  personal  security ;  tiiat  it  was  like  trustees  to 
sell  who  could  not  be  justified  in  selling  for  any  other  price  than 
tiie  best  price  that  could  be  got  for  the  property ;  and  that  the 
plaintiflfe  were  fully  entitied  to  the  security  of  the  court. 

It  was  accordingly  referred  to  the  Master  to  inquire  and  state 
to  the  court,  upon  what  security  the  defendants  had  laid  out  the 
money. 

K  B.  The  executors  had,  in  fact,  lent  the  money  upon  bond. 
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[*9]       *BllOMLEY  V.  HOLUIND,  TyRRELL  AND  OAKDEN. 

liiKCOLN's  Inn  Hall. — 1802:  16th,  16th  and  llih  March;  7th  May. 

The  Court  of  Ohancery  has  jurisdiction,  even  after  the  grantor  of  an  annuity  has 

twic^  Med  at  law  in  his  attempts  to  set  aside  the  annuity,  to  declare  it  Y(»d  and 

order  the  seourities  to  be  delivered  up,  and  the  payments  of  tiie  annuity  from  tbo 

date  of  it  to  be  deducted  from  the  oonaideration  paid  for  it    The  price  paid  by  the 

grantee,  and  not  that  by  the  assignee,  is  to  be  taken  ii^he  accouia. 
The  decree  at  the  Rolls,  directing  the  account  of  payments  made  by  the  grantor, 

only  firom  the  bill  filed,  was  reversed.    S.  C^  7  Tenn  Rep.  466. ;  6  Vesi  610;  7 

Ves.3. 
If  the  trustee  of  a  term  to  secure  the  payment  of  an  annuity  smsj^  the  term  to  a 

third  person,  such  third  person  should  be  a  party  to  a  suit  to  have  the  securitiea 

delivered  up,  as  void.  • 

Questionable  whether  the  summaiy  jurisdiction  over  property  given  by  the  Annuity 

Act^  is  not  unconstitutionaL 
If  grantee  of  an  annuity  voluntarily  destroyed  his  deeds  to  conceal  their  deftots,  and 

sued  upon  the  memorial  at  law,  a  court  <^  equity  would  take  cognizanoe  of  the 


This  was  aa  appeal  fix)m  a  decree  of  Lord  Alvanley,  the  lafee 
Master  of  the  Rolls,  by  which  the  securities  for  an  annuity, 
granted  by  the  plaintiff,  were,  under  the  circumstances,  decreed 
to  be  delivered  up,  upon  the  terms  of  the  plaintiff  paying  the 
whole  consideration  money  paid  for  the  assignment  of  it,  by  the 
defendant  Holland  from  Thomas  Peacock,  to  whom  Samuel 
Greatheed,  the  original  grantee,  had  assigned  it  The  petition 
of  appeal  prayed  that  the  payments  which  had  been  made  of  the 
annuity,  since  the  original  grant  of  it  in  1788,  might  be  allowed 
the  plaintiff  in  account,  and  deducted  from  the  consideration 
paid  for  the  assignment. 

The  material  &cts  of  the  case  were  as  follows :  The  grant  of 
the  annuity  was  by  deed  of  the  16th  May,  1788,  between  the 
plaintiff  of  the  first  part,  Samuel  Greatheed  of  the  second  part, 
and  the  defendant  Tyrrell  of  the  third  part,  whereby,  in  consid- 
eration of  600Z.  paid  by  Greatheed,  the  plaintiff  granted  an  an- 
nuity of  lOOZ.  a  year,  for  the  life  of  plaintiff,  and  he  thereby  also 
demised  to  the  defendant  Tyrrell,  for  the  term  of  ninety-nine 
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years,  if  Jfc,  Bromley,  should  so  long  live,  the  tithes  of  the  united 
rectories  of  St  Mildred  and  St  Mary  Colechurch,  London,  for 
securing  the  payment  of  the  said  annuity;  and  the  plaintiff  also 
executed  a  bond  and  warrant  of  attorney  to  confess  judgment 
thereon,  as  further  securities  for  the  said  annuity.  By 
indenture  *of  the  2d  April,  1792,  Greatheed  sold  and  piO] 
assigned  the  said  annuity  with  the  said  securities  to  Pea- 
cock, and  thereupon  the  defendant  Tyrrell  assigned  his  interest 
in  the  said  term  to  Thomas  Flashman,  as  a  trustee  for  Peacock, 
By  indenture  of  the  17th  February,  1795,  Peacock  assigned  the 
annuity  and  securities  to  the  defendant  HoUand ;  but  Flashman 
remained  ti^teo  of  the  term.  The  plaintiff,  in  HUary  Term, 
1794,  applied  to  the  Court  of  King's  Bench  to  set  aside  the  said 
annuity,  upon  objections  not  material  now  to  state,  and  obtained 
a*ule  for  that  purpose,  which  rule,  however,  was  afterwards  dis- 
charged with  costs. 

#' 

The  annuity  afterwards  becon^ng  in  arrear,  and  the  plaintiff 
being  pressed  for  payment,  executed  a  farther  indenture  of  the 
1st  June,  1795,  whereby  he,  the  said  Bromley,  authorized  and 
empowered  the  defendant  Oakden  (who  was  then  in  possession 
of  the  tithes  and  profits  of  the  said  united  rectories,  under  and 
by  virtue  of  a  demise  thereof  to  the  said  Oakden,  of  the  20th 
June,  1794,  for  the  better  securing  of  another  annuity  of  50Z.  a 
year,  for  the  life  of  plaintiff  to  one  Ralph  Oakden),  to  pay  and 
apply  the  residue  of  such  rents  and  profits,  after  satisfying  the 
said  annuity  of  60i  to  Ralph  Oakden,  in  payment  of  the  annuity 
of  the  defendant  Holland.  In  Michaelmas  Term,  1798,  the  plain- 
tiff again  applied  to  the  Court  of  King's  Bench  to  set  aside  the 
said  annuity ;  but  which  rule  was  also  discharged  upon  discus- 
sion, inasmuch  as  the  court  refused  to  entertain  a  second  applica- 
tion between  the  same  parties,  on  the  same  state  of  facts,  though 
grounded  upon  a  new  objection  to  the  annuity,  which  was  not 
before  urged  or  considered.  See  the  case  under  the  name  of 
Oreatheed  v.  Bromley,  in  Dumford  and  East's  Reports,  vol.  vii. 
p.  455.  The  plaintiff,  on  the  18th  June,  1798,  having  thus 
twice  Med  at  law,  filed  his  bill  in  Chancery  for  relief,  and  on 
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[*11]    *the  4th  July,  1800,  the  above  decree  was  milfe  at  the 
Bolls,  against  which  the  plaintiff  now  appealed 

The  Solicitor'Oenerdl{a)  for  the  plaintiff: — ^The  clause  of  re- 
demption contained  in  the  grant  of  this  aonnily,  not  being  stated 
in  the  memorial,  the  anntdty  is  clearly  void,  and  it  is  lumeceB- 
sary  to  state  other  objections.  The  only  question  then  being  as 
to  the  extent  of  the  relief  to  be  now  given,  the  cases  of  Byne  v. 
Vitnan{b)  and  Byne  v.  PoUer,{c)  show  that  ihe  account  must  be 
taken  from  the  date  of  the  annuity.  The  only  particular  cir- 
cumstances of  this  case  to  distinguish  it  from  others,  are  the  two 
assignments;  first  to  Peacock,  and  afterwards  to  ^  defendant 
Holland,  and  the  plaintiff  ^s  conveyance  of  the  1st  June,  1795, 
to  the  defendant  Oakden,  as  a  trustee  to  pay  the  annuity.  But 
as  to  the  assignments,  an  assignee  is  not  entitled  to  more  &iiAr 
than  the  original  grantee,  otherwise  the  statute  might  be  evaded 
by  assignments.  As  to  the  assignment  to  Oakden,  the  plaintiff 
only  consented  to  it  to  prevent  an  execution.  His  Honor  was 
of  opinion  that  the  plaintiff,  in  this  case,  was  only  entitled  to  the 
benefit  of  the  clause  of  redemption ;  but  the  bill  does  not  pray  a 
redemption,  and  no  case  has  stopped  short  with  giving  ^t 
relief  Hbwson  v.  Hancock^d)  differs  from  this  case  upon  the 
principle  stated  by  Lord  Mansfield  in  Smith  v.  BromJey.{e)  This 
is  a  case  of  oppression,  not  delictum. 

Mr.  PiggoU: — This  decree  treats  the  contract  as  a  valid 
[^12]  and  subsisting  one,  containing  a  clause  of  ^^redemption, 
and  gives  relief  under  that  clause,  but  no  further ;  whereas 
the  contract  is  void.  The  defendant  not  having  revised  to 
allow  a  redemption,  the  bill  to  redeem  was  unnecessary,  and  if 
it  is  to  be  considered  as  such,  it  ought  to  have  been  dismissed 
As  to  the  assignments  of  the  annuity,  the  plaintiff  was  no  party 
to  either  of  them,  and  with  regard  to  the  assignment -to  the  trus- 
tee Oakden,  that  assignment  gives  jurisdiction  to  this  court,  and 

(a)  The  Honorable  Spencer  PeroevaL        {d)  8  Dumf  and  East,  575. 
(6)  5  Vea.  604.  (e)  Doug.  670,  note. 

(c)  5  Ves.  609. 
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the  plaintiff  must,  in  consequence  of  it,  com^here  to  disentangle 
his  property  from  the  trusts  of  that  deed.  He  cannot  have 
relief  at  law,  because  courts  of  law  have  jurisdiction  to  set  aside 
the  securities  only  in  the  four  cases  specified  in  the  act,(a)  of 
which  this  is  not  one. 

Mr.  Leach : — ^The  deed  being  void  in  this  case,  the  only  question 
is  whether  the  court  has  relieved  according  to  its  rules.  Now 
there  is  no  case,  "but  the  present,  where  the  parties  have  not 
been  put  into  the  same  situation.  This  decree  must  have  pro- 
ceeded upon  a  confusion  between  the  cases  of  deeds  voidable 
and  of  those  void  ab  initio.  The  deed  of  1st  June,  lf!95,  cannot 
be  considered  a  confirmation  of  the  annuity  by  the  plaintiff:  for 
how  can  a  deed^  creating  a  mode  of  payment,  be  more  a  confir- 
mation than  a  payment  itself?  Besides  a  void  deed  cannot  be 
confirmed. 

Mr.  Mansfield  for  the  defendants  Holland  and  Tyrrell: — 
There  are  two  questions  in  this  case:  1st.  Whether  any  decree 
at  all  ought  to  have  been  made  ?  2d.  Supposing  there  ought, 
whether  the  relief  given  is  not  sufficient?  As  to  the 
first,  I  consider  the  defendants  entitled  *to  raise  that  [*18] 
question,  although  they  have  not  presented  any  cross 
petition  of  appeal.  This  court  has  no  jurisdiction  to  order  deeds 
which  are  void  at  law  t*be  delivered  up,  such  relief  being  un- 
necessary where  the  instruments  cannot  be  made  use  of  against 
you.  Franco  v.  BoUonSP)  The  contrary  cases  of  Byne  v. 
Vivian  and  Byne  v.  PotUr^  are  not  warranted  by  any  previous 
authority,  and  are  irreconcilable  with  each  other.  The  present 
case  affords  particular  ground^to  induce  this  court  not  to  inter- 
fere :  that  it  has  been  twice  before  the  Court  of  Eong's  Bench, 
and  is  resjvdicaU^  and  has  besides  been  confirmed  by  the  plain- 
tiff's own  deed,  subsequent  thereto  of  the  1st  June,  1796.  2d.  As 
to  the  terms,  I  consider  the  payments  made  as  of  an  annuity, 
which  the  grantor  chooses  should  subsist  Where  is  the  honesty 
of  the  plaintiff  going  on  paying  the  annuity  as  long  as  he  fiinds 

(a)  17  G60.  in,  c.  26,  &  4.  (6)  3  Ves.  368. 
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it  beneficial,  all  thdHime  taking  his  chance  of  the  life  dropping, 
and  when  the  advantage  is  against  him,  hy  the  purchaser  hav- 
ing received  back  again  as  much  as  his  principal  money  and  in- 
terest, in  th^i  stopping  the  payments,  and  insisting  on  a  flaw  ? 
The  grantee  during  this  time  is  living  up  to  his  income,  de- 
ceived by  the  grantor  with  the  notion  that  the  annuity  is  valid, 
confirmed  by  the  payments  being  continued  These  payments 
being  voluntary  cannot  be  got  back,  no  action  could  recover  them. 
There  is  besides  in  this  case  a  want  of  parties,  the  legal  estate  not 
being  in  TjrrreU,  but  in  Flashman,  who  is  not  before  the  court. 

Mr.  Ricfiards: — ^The  court  has  no  jurisdiction  to*  order  these 
instruments  to  be  delivered  up,  vmich  principle  is  settled  by 

Lord  Thurlow,  in  Rycun  v.  M(ickpicUh,{a)  and  by  the  sub- 
[*14]    sequent  case  of  Franco  v.  BoUon.    But  at  *all  events  the 

payments  cannot  be  recalled  because  the  plaintiff  has 
availed  himself  of  the  grantee's  dishonesty,  if  it  is  such,  by  letting 
him  run  all  the  risk. 

Mr.  Cooper: — ^The  proposition  that  upon  this  petition  of  the 
plaintiff  the  whole  case  is  open  to  the  defendant,  is  clear  by  the 
terms  of  the  prayer  of  the  petition,  which  are,  that  the  plaintift 
"  appeals  firom  the  said  decree"  generally ;  by  the  case  of  Bau^ 
Kns  v.  PoweUj{b)  where  it  is  laid  down  that  upon  a  plaintiff's 
petitioning  to  rehear,  the  cause  is  open  m  to  the  whole  and  every 
part  of  it  with  respect  to  the  defendant,  while  in  relation  to  the 
plaintifis  it  is  only  open  as  to  those  parts  of  it  complained  of  in 
the  petition ;  and  by  the  subsequent  practice.  The  defendant, 
therefore,  has  a  right  to  contend  that  this  court  cannot  take  cog- 
nizance of  the  case  after  two  d^isions  at  law,  although  there 
might  be  a  distinction  probably  upon  the  question,  whether  the 
grantor  was  thereby  precluded  from  defending  attempts  made  by 
the  grantee  to  enforce  payment  of  the  annuity.  But  here  the 
application  is  made  by  the  grantor  to  set  aside  the  annuity,  after 
he  has  so  twice  failed  in  the  other  court.  Nor  can  the  deed  of 
trust  of  the  1st  Jime,  1796,  give  this  court  jurisdiction,  the 

(a)  3  Brown's  Rep.  in  Ch.  15.  (6)  1  P.  WmsL  300. 
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trustee  of  it  not  being  before  the  court,  and  the  object  of  the  suit 
not  being  to  compel  him  to  account  Lord  Kenyon's  judgment 
upon  this  case,  -w^hen  brought  before  him  the  second  time,  founded 
upon  the  notion  that  the  matter  must  be  taken  to  have  passed  in 
remjudicatamj  it  appears  that  he  afterwai*ds  upon  mature  con- 
sideration approved  of,  for  in  the  case  of  Schumann  v.  WecUher^ 
?ieady{a)  he  refers  to  this  case  and  his  decision  upon  it,  which  he 
recognizes  and  again  acts  upon.  This  case,  when  before  Lord, 
Kenyon  the  second  time,  is  an  instance  of  a  second  appK- 
catioa  in  the  same  *court  being  refused ;  but  in  Hart  v.  [*15] 
LoveloLcefp)  the  court  went  a  step  further,  and  held,  that 
if  the  validity  of  an  annuity  has  once  come  in  judgment  before 
a  court  of  competent  jurisclhKion,  no  oflier  court  will  suffer  the 
same  objection  to  be  stirred  again.  The  present  bill  filed  was 
then  a  species  of  appeal  ft-om  decisions  at  law  to  a  court  of  equity, 
against  a  purchaser  with  the  law  in  his  favor,  and  upon  mere 
legal  objections.  For  this  there  is  no  authority ;  for  in  Byne  v. 
Vivian  and  Byne  v.  Potter^  there  had  been  no  previous  applica- 
tion at  law,  nor  had  there  been  any  confirmation  of  the  annuity 
by  subsequent  deed,  which  instrument  did  not  merely  create  a 
mode  of  paying  the  annuity,  but  was  adding  to  the  securities  of 
the  annuity  an  instrument  which  could  not  be  invalidated,  be- 
cause not  necessary  to  be  memorialized,  being  subsequent  In 
Hxjparte  Maxwell^{c)  where  an  annuity  had  been  paid  about  four 
years,  and  the  grantee  was  dead,  the  court  refused  to  permit  the 
consideration  to  be  questioned,  and  doubted  whether  it  could  be 
done  after  six  years,  by  analogy  to  the  Statute  of  Limitations. 
In  the  present  case  the  grantee  is  out  of  the  case,  having  assigned, 
and  is  not  made  a  party  to  the  suit,  and  fourteen  years  have 
elapsed.  Secondly,  at  aU  events  the  plaintiff  ought  not  to  be 
allowed  an  account  of  payments  before  filing  the  bill.  Thi^  is 
in  the  nature  of  assumpsit  to  recover  back  those  payments.  How 
would  it  be  at  law  ?  The  contract  in  question  is  a  contract  of 
risk,  in  which  the  risk  has  been  run,  and  that  being  so,  though 
the  contract  may  be  void  at  law,  the  money  paid  can  never  be 

(a)  1  East,  637.  (e)  2  East  85. 

(6)  6  Tenu  Rep.  471. 
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recoveted  back.    If  money  has  been  paid  on  an  illegal  contract  of 
insurance,  or  hottomry  and  respondeniuXy  the  risk  having  been  ran, 

it  shall  not  be  recovered  back.     Lowry  v.  Bourdieujia) 
[*16]    ^Andree  v.  Fleicher^{b)  Munt  v.  SU)kes^{c)  and  CoUon  v. 

ThitTland^{d)  the  distinction  being  between  contracts  exe- 
cuted and  e^tecutory ;  and  if  you  want  to  rescind  the  contract 
you  must  do  it  while  the  contract  remains  executory.  Here  the 
risk  has  been  run,  and  the  payments  made,  and  therefore  cannot 
be  recovered ;  indeed  payments  in  general,  according  to  justice 
and  good  conscience,  though  they  could  not  have  been  enforced, 
cannot  be  recalled  at  law ;  as  upon  a  bill  of  exchange  not  stamped, 
or  of  a  debt  barred  by  in£Etncy  or  the  Statute  of  Limitations,  put 
by  Lord  Mansfield  in  Size  v.  Dicki0m{e)  of  a  bond  with  a  defect 
It  is,  therefore,  not  true  that  the  court  will  rescind  where  it  will 
not  enforce,  or  that  payment  under  a  void  security  cannot  be 
supported.  Howaon  v.  Hancock{g)  was  still  stronger,  where 
money  deposited  upon  an  illegal  wager  was  paid  to  the  winner 
by  the  stakeholder  with  the  consent  of  the  loser,  it  was  held  that 
the  loser  could  not  afterwards  recover  them  back.  K  this  is  so 
at  law,  how  is  it  in  equity  ?  This  is  not  a  case  of  usury,  firaud 
or  surprise ;  there  is  nothing  in  the  original  terms  to  vitiate  the 
bargain,  the  defect  is  not  in  substance  but  in  a  collateral  matter, 
and  the  contract  has  been  deliberately  confirmed  by  the  plaintiflF. 
Ij^  therefore,  equity  relieves  at  all,  it  should  be  upon  the  terms  of 
not  so  &r  undoing  the  original  transaction  as  to  make  the  de- 
fendant refiind  without  further  grounds  than  appear  in  this  case. 

The  Soliciior- General,  in  reply,  conceded  to  the  defendants  the 
point  made,  that  it  was*  competent  to  them  upon  the 

[*17]  plaintiff's  appeal  against  *the  sufficiency  of  the  relief  to 
contend  that  no  decree  at  all  ought  to  have  been  made. 

But  he  relied  upon  the  cases  of  Byne  v.  Vivian  and  Byne  v. 

Pottery  as  showing  that  the  court  would  grant  some  relief  to  the 

plaintiff  at  least  to  the  extent  of  ordering  the  securities  to  be  de- 

(a)  Doug.  451.  (d)  6  Term  Rep.  406. 

(&)  9  Term  Rep.  266.  (e)  1  Term  Rep.  286. 

(c)  4  Term  Rep.  561.  (jf)  8  Term  Rep.  575. 
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livered  up.    Those  flecTirities  being  unquestionably  void,  thej 
ought  not  to  be  permitted  to  remain  in  the  defendant's  hands, 
upon  the  principle  quia  ttmet^  it  being  possible  that  an  action 
might  hereafter  be  brought  upon  them,  as  bj  the  defendants 
alleging  their  loss,  in  order  that  the  defects  upon  them  might 
not  appear ;  or  upon  the  judgment,  as  at  all  events  the  judgment 
cannot  be  got  rid  of  unless  by  the  interposition  of  this  court. 
Upon  the  other  point,  as  to  the  insufficiency  of  the  relief,  the 
plaintiff  insists,  that  the  contivct  being  void,  ab  irvtiio^  the  money 
paid  with  interest  on  the  one  hand,  and  the  payments  of  the  an- 
nuity on  the  other,  must  be  taken  into  account,  and  the  one  set 
off  against  the  other.    Nor  can  those  payments  be  considered 
any  more  as  voluntary  than  th^  payment  of  the  consideration ; 
or  than  those  made  in  the  cases  of  usury :  nor  can  the  relief 
given  in  cases  of  usury  be  different  firom  that  to  be  granted  in 
the  present  case.    But,  in  truth,  the  payments  are  not  volun* 
tary,  but  made  by  mistake,  under  the  idea  of  the  annuity  being 
valid,  such  notion  being  confirmed  in  the  present  case  by  the 
result  of  the  proceedings  at  law.    The  cases  of  illegal  contracts 
executed,  where  the  payment  has  been  made,  proceed  upon  this 
principle,  that  each  party  being  alike  particeps  criminiSj  thef 
maxim  applies  of  portior  est  conditio  defendentis ;  whereas  the 
Annuity  Act  was  intended  to  relieve  the  needy  against  usurers 
and  money-lenders.    Executory  contracts,  where  the  money  may 
be  recovered,  are  upon  the  principle  that  the  plaintiff  chooses  in 
proper  time  to  disaffirm  the  contract,  by  which  he  frees  himself 
firom  the  imputation  of  criminality.    Nor  can  the  length 
*of  time  avail  in  this  case.    Lord  Kenyon's  allusion  to    [*18] 
the  Statute  of  Limitations  in  JSx  parte  Maxwell  is  a  mere 
dictum^  quite  impossible  to  be  supported. 

Lord  Chancellor  Eldon  : — This  cause  comes  on  upon  the 
petition  of  appeal  of  the  plaintiff.  The  petition  states  the  grant 
of  the  annuity  by  deed,  dated  the  16th  May,  1788,  accompanied 
by  bond  and  warrant  of  attorney :  the  assignment,  dated  the 
2d  April,  1792,  by  Greatheed  to  Peacock ;  and  the  assignment, 
dated  the  17th  February,  1795,  by  Peacock  to  Holland ;  and 
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the  deed,  executed  by  the  plaintiff  dated  the  let  June,  1795,  to 
Oakden ;  and  prays  to  have  the  said  deeds  and  instruments  de- 
livered up,  and  to  have  credit  for  the  several  payments  made  by 
him  on  account  of  the  annuity  since  the  granting  thereof  as 
against  the  consideration  money  and  legal  interest  thereon.    The 
answer  to  the  original  bill  states,  that  on  the  assignment  of 
the  annuity  to  Peacock,  the  defendant  Tyrrell  assigned  all  his 
right  and  interest  to  Flashman.    It  appears  then,  that  Tyrrell 
has  no  estate,  even  apparent,  whieh  could  call  for  him  to  be  a 
party ;  and  it  is  objected  that  Flashman  is  a  necessary  party, 
and  not  before  the  court.    The  answer  given  to  this  is,  that  if 
the  conveyance  to  TyrreU  was  void,  he  conveyed  nothing  to 
Flashman.    On  the  other  hand  the  difficulty  arises,  that  as  the 
annuity  is  good  at  law,  Flashman  must  have  the  legal  estate  in 
the  term.    The  plaintiff,  therefore,  may  find  it  necessary  here- 
after, in  order  to  clear  his  title,  to  have  a  reconveyance  of  the 
legal  estate  from  Flashman,  and  he  being  only  a  trustee  for  Hol- 
land, the  latter  must  be  a  party  to  such  second  suit,  and  so  ifl 
liable  to  double  vexation  by  a  second  suit  from  the  circumstance 
of  Flashman  not  being  a  party  to  the  present  one.    I  am, 
therefore,  not  sure  that  if  the  objection  *for  want  of    [*19] 
parties  was  insisted  on,  that  I  could  relieve  the  plaintiff 
from  it.    Tyrrell  might  have  disclaimed  in  three  lines,  and  there 
was  no  necessity  to  bring  it  to  a  hearing;  but  I  very  much 
question  whether  Flashman  should  not 

I  cannot  agree  with  Lord  Alvanley,  that  this  is  a  suit  to  redeem 
the  annuity;  but  I  think  it  a  suit  asking  for  a  decree  upon 
equitable  grounds,  if  any  such  there  are,  and  in  a  case  in  which 
the  court  is  bound  to  state  that  there  never  was  any  legally 
existing  annuity  which  could  be  redeemed. 

Upon  the  first  question  which  arises  in  this  cause,  that  is,  as 
to  the  jurisdiction,  the  Annuity  Act  has  produced  this  singular 
state  of  circumstances,  that  although  this  annuity  is  good  for 
nothing,  yet  the  Court  of  King's  Bench  have  twice  refused  to 
act  upon  that  invalidity;  and  this  unseemly  incongruity  also^ 
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appears,  that  if  a  question  arose  in  any  other  court  upon  the 
rights  of  the  parties  on  these  instruments,  every  other  court 
must  say  the  grantee  has  no  right.  There  might,  however,  have 
been  want  of  proper  evidence  when  the  applications  were  made 
to  the  Court  of  King's  Bench,  and  the  contents  within  the  four 
comers  of  the  deed  granting  this  annuity  could  not  have  been 
looked  at,  with  the  memorial  of  the  same.  If  money  had  been 
levied  under  the  judgment,  I  think  that  court  must  see  great 
difficulty  how  the  party  could  hold  the  money  under  such  a 
judgment  I  lay  the  applications  to  the  Court  of  King's  Bench 
out  of  the  case.  I  think  the  securities  are  void  at  law,  and  hav- 
ing no  doubt  upon  that  point,  think  it  unnecessary  to  send  the 
case  to  law;  and  should  also  think  it  disrespectful  to  the  Court 
of  King's  Bench  to  send  it  there  a  third  time. 

*The  next  consideration  is,  whether  equity  has  juris-  [*20] 
diction  to  order  void  securities  to  be  delivered  up.  If 
that  were  res  integra^  I  should  have  great  doubt  aboijt  it,  from 
the  powerftd  argument  of  Mr.  Mansfield  in  Byne  v.  Vivian. 
But  that  question  appears  to  have  been  three  times  decided  by 
Lord  Rosslyn  and  Lord  Alvanley,  that  this  court  has  jurisdic- 
tion, so  that  a  jurisdiction  has  been  exercised  in  four  decisions. 

The  legislature  in  the  Annuity  Act  has  declared  the  practice 
of  lending  money  in  that  way  is  pernicious ;  the  mischief  is  not 
to  public  but  to  individual  interests.  The  ground  of  its  being 
pernicious  is  thought  to  be  the  secrecy  with  which  such  trans- 
actions are  generally  carried  on,  and  the  statute  accordingly  pro- 
vides remedies  to  the  evil  arising  from  that  secrecy.  Whether 
those  provisions  are  wise,  I  stay  not  here  to  consider;  but  must 
deem  them  to  be  so.  I  make  these  remarks  because  it  has  been 
strongly  urged,  that  in  this  case  there  has  been  no  circumven- 
tion, which  argument  is  not  as  admissable  as  it  is  strongly  put, 
because,  the  legislature  having  characterized  the  nature  of  the 
transaction,  and  the  mischiefs  to  be  redressed  arising  from  secrecy, 
this  case  is  not  to  be  decided  merely  as  between  the  individuals 
on  this  record,  but  as  the  act  directs,  between  all  persons  what- 
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soever  dealing  in  annuities.  If  thia  act  is  objectionable,  I  think 
that  it  is  most  so  upon  the  ground  that  the  summaiy  juiisdictioa 
given  by  it  over  property  is  inconsistent  with  the  policy  of  the 
law  and  constitution  of  this  country.  That  this  court  haa  inhe- 
rent in  it  power  to  give  further  relief  than  the  act  has  given  it^ 
would  be  doubtful  if  res  Integra  be  a  grave  question ;  but  now 
on  the  best  consideration  I  can  give,  I  think  it  has  that  ponirer^ 
and  I  not  only  hesitate  in  acceding  to  Lord  EoeBlyn's  opinion 
in  Franco  v.  BoUon^  but  actually  do  not  concur  in  it;  there 

is  £yi  ancient  jurisdiction  in  this  court  in  putting  on 
[^21]     *a  record  other  considerations  than  appear  in  a  deed,  and 

such  jurisdiction  may  be  necessary  to  be  upheld  in  ibis  sort 
of  case :  suppose  the  grantee  of  the  annuity  chose  to  tiirow  lua 
deed  into  the  fire,  and  say  there  vm&  no  clause  of  redemption  in 
it,  could  he  sue  upon  the  memorial?  The  dispensing  with  a 
'profsri  at  law  might  enable  him:  but  this  court  would  intBrfere. 
There  is  also  an  ancient  jurisdiction  in  this  court  to  order  biUs^ 
policies  of  assurance  and  annuity  deeds  to  be  delivered  up;  the 
same  too  is  always  prayed  in  policy  causes  in  the  Exchequer : 
and  it  is  a  wholesome  jurisdiction  to  order  void  instruments  to 
be  delivered  up,  upon  which  vexatious  demands  might  after* 
wards  be  made. 

In  the  discussion  of  this  case  at  the  BoUs,  and  eince  here,  a 
good  deal  has  been  said  upon  the  case  of  payment  of  an  un- 
stamped  note  of  hand,  or  bill  of  exchange,  in  which  the  pajrment 
cannot  be  recovered  back,  and  which  it  has  been  thought  fur- 
nishes an  analogy  for  the  present  case.  But  it  seems  to  me  that 
there  may  be  a  considerable  difference  between  securities  of  that 
sort,  which  upon  the  fece  of  them  can  create  no  demand,  and  the 
case  of  a  deed  of  grant  of  an  annuity  which  upon  the  feoe  of  it 
purports  to  affect  real  property.  The  late  Attorney-General,  in 
ai'guing  Byne  v.  Vivian  and  Byne  v.  Potter^  seems  also  to  have 
relied  a  good  deal  too  upon  the  circumstance  of  such  an  instru- 
ment forming  a  cloud  upon  the  title  of  an  estate,  and  it  is  cer- 
tain, if  the  party  is  permitted  to  keep  such  a  deed,  he  might  by 
the  production  of  it  some  time  hereafter  defeat  the  ends  of  jus- 
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tice,  the  opposite  party  not  being  able  immediately  to  prove  the 
circumstances  dehors  the  instrument  which  makes  it  invalid. 
There  was  one  case  in  the  King's  Bench  in  which  the  power  of 
granting  an  annuity  out  of  a  rectory  was  questioned  upon  an 
old  statute ;  but  suppose  the  present  annuity  had  been 
^secured  upon  a  life  interest  in  lay  property,  and  the  [*22] 
grantor  brought  an  ejectment,  the  outstanding  term  might 
be  produced  by  surprise  to  defeat  that  action,  and  the  lessor  of 
the  plaintiff,  as  is  often  the  case,  not  being  ready  to  meet  such 
evidence  by  the  necessary  proo^  a  dishonest  use  would  thus  be 
made  of  the  term  to  prevent  a  recovery  according  to  the  right. 
That  being  so,  and  thid  court  having  exercised  jurisdiction  in 
the  cases  which  I  have  before  referred  to,  if  those  cases  are 
thought  wrong  the  reveitol  of  them  should  be  elsewhere. 

Upon  the  other  material  question  as  to  the  terms,  if  the  mat- 
ter were  res  integra,  I  should  have  great  doubt.  The  objection  . 
has  always  appeared  to  me  to  be  unanswerable,  in  a  moral  point 
of  view,  that  it  was  inconsistent  with  the  conduct  of  an  honest 
man  taking  an  annuity,  and  paying  it  as  such  as  long  as  it  is 
beneficial  to  him,  and  when  it  is  no  longer  so,  then  turning  round 
and  insisting  in  a  court  of  justice  that  what  he  has  so  long  paid 
as  an  annuity  has  been  nothing  but  a  repayment  of  the  consid- 
eration with  interest.  Upon  the  maxim  "  qitod  dutntas  ne/ecerts,^^ 
I  should  not  have  done  so.  But  sitting  here  in  a  court  of  jus- 
tice, I  must  not  decide  the  case  in  a  moral  point  of  view.  Courts 
of  law,  within  my  recollection,  in  dedding  upon  the  sound  prin- 
ciple that  payments  voluntarily  made  shall  not  be  recovered 
back,  would  not,  upon  an  annuity  being  set  aside,  allow  the  pay- 
ments to  be  deducted  from  the  consideration.  The  idea  could 
not  be  endured,  that  if  the  grantee  died  at  the  end  of  the  first 
year,  it  should  be  considered  as  an  annuity  in  favor  of  the  grant- 
or, from  whom  none  of  the  consideration  should  be  recalled ; 
but  that  at  the  end  of  five  or  six  years,  when  the  grantor  had 
paid  as  much  as  the  consideration  with  interest,  that  he  might- 
then  insist  that  what  he  has  paid  as  annuity  was  not 
such,  *but  merely  consideration  money  paid  back  by    [*2S] 
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instalments.  But  courts  of  law  undoubtedly  hold  at  this  day, 
that  when  an  action  is  brought  to  recover  the  consideration 
money  given  for  an  annuity,  which  has  been  set  aside,  the  de- 
fendant shall  be  allowed  to  deduct  the  payments  made  under  the 
annuity.  It  has  been  so  decided  at  law,  and  also  by  Lord  Boss- 
lyn,  sitting  in  a  court  of  equity.  Accounting,  in  this  sort  of 
case,  is,  indeed,  a  pure  matter  of  law.  Lord  Alvanley  also  seems 
to  have  acceded  to  the  right  of  calling  for  an  account  in  equity  f 
but  to  have  taken  it  up  from  the  filing  of  the  bill,  instead  of  from 
the  commencement  of  the  transaction.  He  did  so,  upon  the 
principle  that  this  was  a  case  for  redemption,  which  pre-supposes 
the  annuity  deed  to  be  valid,  in  which  the  clause  of  redemption 
is  contained ;  whereas  I  am  at  a  loss  to  conceive  how  a  decree  is 
to  be  founded  upon  a  clause  of  redemption  contained  in  a  deed^ 
which  deed  must  be  admitted  to  be  null  and  void  to  all  intents 
and  purposes.  In  administering  the  relief  then  as  between 
grantor  and  grantee,  I  have  difficulty  in  this,  as  to  what  is  to  be 
done  with  any  surplus  that  may  be  in  the  grantee's  hands :  it  is 
said,  that  being  voluntary  payments  they  shall  not  be  recovered 
back.  Is  this  upon  any  principle  arising  out  of  the  policy  of  the 
act?  If  it  is  not  so,  it  seems  to  me  difficult  upon  legal  princi- 
ples to  find  the  distinction  in  favor  of  the  right  of  recovering 
back  payments  in  one  case,  and  against  it  in  the  other.  But  the 
difficulty  has  occurred  in  equity,  in  the  case  6f  Byne  v.  PoUer, 
in  which  there  actually  was  a  surplus  in  the  hands  of  the  grantee, 
but  the  court  did  not  order  it  to  be  repaid ;  but  the  defendant 
admitting  that  he  had  received  more  than  was  due  to  him  for 
principal  and  interest,  the  decree  merely  wasj  that  the  securities 
should  be  delivered  up  ta  be  cancelled. 

How  is  the  case  then  as  between  the  grantor  and  the 
[*24:]  *assignee  ?  I  think  he  stands  in  the  place  of  the  grantee, 
and,  as  such,  is  entitled  to  the  fiill  sum  of  600Z.,  the  orig- 
inal consideration  paid  for  the  annuity.  The  judgment  at  law, 
by  the  defendant  Holland,  must  be  in  the  name  of  Greatheed; 
so  in  this  court  if  any  proceeding  is  directed  to  be  had  upon  the 
bond ;  so  at  law  upon  the  covenant.    In  equity  the  assignee  is 
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entitled  to  these  riglits,  and  I  think  it  cannot  be  contended  that 
there  is  any  substantial  difference  between  the  grantee  and  the 
assignee.  I  think,  that  even  at  law,  the  original  consideration, 
and  not  that  of  the  assignment,  must  be  taken  to  be  the  footing 
of  the  account,  so  that  if  this  annuity  had  been  set  aside  upon  a 
third  application,  the  account  must  have  been  taken  upon  what 
Gieatheed  paid  to  Bromley,  as  the  price  of  the  annuity,  and  not 
upon  what  his  assignee  paid  to  him.  Therefore,  if  the  assignee 
paid  more  he  could  only  have  the  original  consideration  allowed 
him :  and  which  case  might  happen :  for  an  annuity  might  be 
assigned  for  more  money  than  it  originally  cost,  from  the  cir- 
cumstance of  the  grantor  having  become  healthier  and  stronger 
by  the  time  when  the  annuity  was  assigned,  than  he  was  when 
he  originally  granted  the  annuity. 

Ab  to  the  confirmation  there  is  nothing  in  that  objection ;  the 
grantor  had  no  notice  of  the  defects ;  and  I  do  not  see  how  a 
deed,  which  is  null  and  void,  is  capable  of  confirmation. 

I  am^iherefore,  clearly  of  opinion  that  the  decree  at  the  EoUs 
is  wrong;  that  the  account  must  be  taken  of  all  payments  made 
of  the  annuity  from  the  original  grant  of  it,  instead  of  fix)m  the 
filing  of  the  bill ;  this  not  being  a  case  for  relief  upon  the  prin- 
ciple of  redemption  as  reserved  by  the  deed,  but  upon  the  prin- 
ciple of  the  deed  being  void  to  all  intents  and  purposes, 
*and  consequently  that  there  never  was  an  annuity  ca-  [*25] 
pable  of  being  redeemed.  The  defendant  Tyrrell  must 
have  his  costs,  as  unnecessarily  brought  to  a  hearing.  In  Byne 
v.  Viviarij  Lord  Eosslyn  gave  the  principal  defendant  his  costs 
of  the  suit ;  but  not  in  Byne  v.  PoUer^  because  the  defendant 
there  admitted  that  the  annuity  had  been  satisfied.  In  cases  of 
redemption  a  defendant  has  costs ;  but  I  doubt  whether  he  also 
has  in  a  ease  of  usury.  In  the  present  case,  which  is  a  case  of 
-great  difiiculty,  almost  of  the  first  occurrence,  and  in  which  I  am 
reversing  a  decree  made  by  a  most  respectable  judge,  and  de- 
fended by  powerful  arguments,  I  cannot,  therefore,  give  any 
costs  whatever  to  the  plaintiff    The  relief  therefore,  must  be 
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without  costs  as  between  the  plaintiff  and  the  defendant  Holland. 
The  other  defendants  Oakden  and  Tyrrell  must  have  their  costs  ; 
and  as  Oakden  must  account  to  the  plaintiff  for  part  of  the  rents 
and  profits  received  by  him  in  consequence  of  this  annuity  being 
void,  I  think,  that  even  the  necessity  for  such  an  account  against 
Oakden  would  suppcMi^the  jurisdiction  of  the  court 

His  Lordship  added,  lEhat  this  being  a  case  of  great  difficulty, 
he  would  himself  pen  the  decree ;  which  he  did,  and  it  was  as 
follows  : 

Eeg.  Lib.  A.  1801,  fol.  514. 

"  Let  the  decree,  bearing  date  the  4th  day  of  July,  1800,  be 
reversed,  and  refer  it  to  the  Master  to  take  an  account  of  the 
consideration  or  considerations  paid  by  Samuel  Greatheed,  on 
the  purchase  of  the  annuity  or  annuities  granted  to  him  by  the 
plaintiff  by  the  deed  or  deeds,  bearing  dale  respectively,  the  16th 
day  of  May,  1788,  together  with  interest  at  6Z.  per  cent  upon 
th^  same ;  and  also  to  take  an  account  of  the  payments 
[^26]  ^made  by  the  said  plaintiff,  or  on  his  behalf  npon  ac- 
count of  such  annuity  or  annuities  to  the  saia  Samuel 
Greatheedf  or  to  the  order,  or  upon  the  account  of  any  person 
or  persons  claiming  under  him  by  assignment  or  otherwise,  in- 
cluding the  defendant,  Arabella  Holland :  and  let  such  payments 
as  the  same  were  made  from  time  to  time  be  applied,  first  in 
discharge  of  the  interest,  and  then  of  the  principal  of  such  con- 
sideration or  considerations ;  and  in  case  upon  the  taking  of  such 
account,  such  consideration  or  considerations,  with  interest,  shall 
appear  to  have  been  fully  repaid,  let  all  deeds,  ^pranted  for  se- 
curing the  said  annuity  or  annuities,  other  than  the  deed  of  the 
1st  day  of  June,  1795,  be  delivered  up  to  be  cancelled,  and  let 
satisfection  be  entered  upon  the  record  of  the  judgment.  And 
the  defendant,  Bichard  Oakden^  is  without  costs,  to  account 
with  the  plaintiff  foy,  and  pay  to  him  the  surplus  rents  of  th^ 
premises  comprised  in  the  deed  of  the  1st  day  of  June,  1795^ 
after  satisfaction  of  the  payments,  other  than  those  thereby  di- 
rected to  be  made  to  the  said  defendant,  Arabella  Holland  ^  such 
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suiplos  rents  to  be  accounted  for  by  the.  said  defendant,  Bicbard 
Oakden,  from  the  time  which  it  shall  appear  that  such  principal 
and  interest  a3  aforesaid,  was  satisfied  as  aforesaid,  and  from 
iwhich  it  shall  appear,  that  he  shall  liave  had  notice  of  the  plain- 
tiff's claim,  but  not  beyond  the  time  of  filing  the  bill.  And  in 
case  anything  on  taking  such  account  a^  aforesaid,  shall  appear 
to  be  remaining  due  from  the  plaintiff,  then  the  plaintiff  is  to 
pay  the  same  to  the  said  defendant^  Arabella  Holland,  as  and 
when  the  Master  shall  appoint ;  and  upon  such  payment,  such 
deeds  shall  be  delivered  up,  and  such  satisfection  be  entered, 
and  such  payment  be  thenceforth  made  by  the  said  defendant, 
Eichard  Oakden,  as  hereinbefore  mentioned.  And  in 
case  the  *plaintiff  shall  make  default  in  such  payment,  [*27] 
the  plwitiff 's  bill  is  to  be  dismissed  with  costs,  to  be 
taxed  by  the  Master,  and  to  be  paid  to  the  defendant,  Arabella 
Holland:  and  in  either  case  the  plaintiff  is  to  pay  unto  the  de- 
fendant Tyrrell,  and  to  the  defendant  Oakden,  their  costs  of  this 
suit,  to  be  taxed  by  the  Master,  and  until  such  accounts  are 
taken, 'and  if  any  thing  shall  appear*  to  be  due  thereon  to  the 
said  defendant,  Arabella  Holland,  until  such  default  of  payment 
as  aforesaid,  all  proceedings  at  law,  by  the  defendant,  Arabella 
Holland,,  either  in  her  own  name,  or  in  the  name  of  any  other 
person  or  persons,  under  whom  she  claims,  are  to  be  stayed  by 
injunction.  And  for  the  better  taking  the  aforesaid  accounts, 
the  partis  are  to  produce,  before  the  Master,  all  books,  papers 
and  writings  in  iheir  custody  or  power,  relating  thereto,  and  are 
to  be  examined  upon  interrogatories,  as  the  Master  shall  direct, 
who  in  taking  the  said  account  is  to  make  unto  the  parties  all 
just  allowanoes.  And  in  case  the  plaintiff  shall  make  defiiult  in 
such  payment  as  aforesaid,  let  the  sum  of  10?.,  deposited  by  him 
with  the  register,  be  paid  to  the  said  defendant,  Arabella  Hol- 
land ;  but  in  case  the  plaintiff  shall  not  make  such  default,  let 
the  deposit  be  returned  to  him." 


1 
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1802.— WakereU  y.  Delight  and  Wife 


Wakerell  V.  Delight  and  Wife. 


IiiirooLN'8  Inn  Hall. — 1802 :  23(1  July. 

If oiigagor  applji^|^r  time  after  having  obtuned  the  order  under  Y  Gea  ll,  c  20, 
need  not  have  ink>i^07  ready  as  at  law. 


Mr.  CuiLEN  Aoved  that  the  defendant,  who  was  a  mortgagor 
in  a  suit  by  plaintiff,  the  mortgagee,  to  foreclose,  and  ->7ho  had 

petitioned  and  obtained  an  order  under  the  Act  7  Geo.  II, 
[*28]     c.  20,  to  refer  it,  in'  the  first  *instance,  to  the  Master,  to 

take  the  account  of  what  was  due  to  the  plaintiff,  for 
principal,  interest,  and  costs,  on  his  security  (the  Master  report- 
ing 635?.  to  be  due,  and  ordering  it  to  be  paid  by  the  25th  Sep- 
tember next),  might  have  further  time,  till  the  25th  March,  1804, 
upon  the  usual  affidavit  of  having  endeavored  in  vain  to  sell  the 
premises,  and  of  their  being  a  sufficient  and  ample  security. 

■«■. 
Mr.   Cooper  opposed  the  motion  upon  the  ground  that  the 

court  had  no  authority,  under  the  Act  of  Parliament,  in  such  a 
case  to  enlarge  the  time,  the  act  providing  for  the  case  of  mort- 
gagors who  had  their  principal,  interest  and  costs,  ready  to  pay, 
provided  they  could  be  relieved  from  the  delay  and  expense  of 
a  suit.  It  declares  that  courts  shall  have  power  to  stay  the  pro- 
ceedings in  them,  upon  such  payment ;  but  the  payment  is  a 
condition.  At  all  events,  the  defendants,  after  getting  this  short 
order,  could  never  have  nine  months  more  time  allowed  them. 

Lord  Chancellor  at  first  thought  the  court  had  no  authority, 
but  afterwards  changed  his  mind,  upon  looking  into  the  act,  con- 
sidering that  in  suits  of  foreclosure  a  court  of  equity  was  enabled 
to  make  the  same  order,  &c.,  as  upon  a  formal  hearing,  and  after- 
wards act  the  same  as  in  cases  of  that  sort,  lie  therefore  gave 
the  defendants  till  the  first  day  of  Hilary  Term,  upon  their 
undertaking  to  pay  the  interest  and  costs  now  due,  and  referred 
it  back  to  the  Master  to  compute  subsequent  interest  and  costs. 
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1805. — ^liibgow  T.  Lyon,  Earie  and  others. 

♦LiTHGow  V.  Lyon,  Eable  and  OTHERg.         [*29] 

Rolls.— 1805 :  29th  May. 

Interest  given  on  a  note  of  hand  from  the  time  of  its  beoomiidMHrable. 


#^ 


^  This  came  on,  upon  an  application  by  the  plj^ihtifl^  to  rectify 

I  the  minftt^  of  a  decree ;  and  the  question  was,  whether  the  de- 

^  fendantSjJ^on  and  Earle,  were  entitled  to  interest  upon  a  de- 

f  mand  of  l,000i,  for  which  a  promissory  note  of  1,000Z.  given  by 

I  the  plaintifis  to  Langston  and  Gafiiey,  had  by  them  been  in- 

dorsed to  the  defendants,  Lyon  and  Earle. 

It  appeared  that  the  plaintiflfe  had  received  no  consideration 
I  for  the  note ;  but  had  deposited  it  with  Langston  and  Gafiiey,  as 

a  security  for  the  goffd  conduct  of  a  young  man  placed  with  them 
in  a  situation  of  trust.  Langston  and  Gafiiey,  being  pressed  by 
their  creditors,  inddl>sed  the  note  to  Lyon  and  Earle.  Langston 
and  Gafney,  after  indorsing  the  note  to  Lyon  and  Earle,  wished 
to  get  it  back  again,  and  sent  other  bills,  requesting  the  note  to 
be  delivered  up.  Lyon  and  Earle,  doubting  the  goodness  of  the 
second  bills,  kept  both.  They  had  received  sums  of  money  upon 
the  second  set  of  bills,  and  the  plaintiffs  had  filed  their  bill  in  this 
court,  praying  to  have  the  note  delivered  up  upon  plaintiffs  pay- 
ing what  the  defendants  had  remaining  due  to  them,  in  respect 
!  oftheirdebtof  1,000Z.  ^    ^ 

The  decree  directed  an  account  to  be  taken  of  what  was  due 
I  in  respect  of  the  1,000Z.  debt,  and  also  of  what  the  defendants, 

Lyon  and  Earle,  had  received ;  and  upon  plaintiflfe  paying  what 
remained  due  in  respect  of  the  note  and  interest,  then  defendants 
were  to  deliver  up  the  note,  and  assign  the  second  set  of 
bills,  and  *their  right  to  receive  future  dividends  thereon,     [*30] 
(the  parties  having  become  bankrupts.) 

Mr.  Richards  and  Mr.  Agar  contended  that  the  debt  being  sim- 
ple contract,  did  not  carry  interest;  and  that  the  note  being 


so  CASES  IN  CHANCERY. 

1805.— Attoraey-General  y.  The  Corporation  of  Carmarthen. 

afterwards  deposited  as  a  security  for  it,  could  not  make  it  cany 
interest 

* 
Mr.  Bamilly  and.  Mr.  Oooper: — ^Negotiable  securities  univer- 

sally  carry  injjMst  from  the  time  they  become  due. 

The  Ma^r  of  the  Rolls  directed  the  minutes  to  be  altered,  by 
ordering  the.MsEter  to  inquire  whether  the  debt  carried  interest 
from  the  first,*  and  if  not,  then  to  compute  interest  jjpL  Vhat  re- 
mained due  of  the  debt  at  the  time  the  note  became  payable. 
He  said  that  the  plaintiff  had  it  in  their  power,  by  taking  up 
the  note  before  it  was  due,  to  avoid  interest;  but  as  they  did  not 
do  so,  interest  at  that  time  attached,  otherwise  the  note  was  of 
no  use. 


Attgrney-Gtenebal  v.  The  Corporatio^f  Carmarthen. 

LmooLN'B  Inn  Hall. — 1805 :  19th  Dec. 

Infonnation  against  a  Corporation,  stating  that  thej  were-seized  of  real  estates  partly 
for  purposes  of  public  utility,  and  other  part  in  trust  for  private  charity;  and 
charging  a  general  misapplication  of  the  ftmds,  and  pn^ing  relief  accordmgly :  a 
demurrer  for  multi^ouaness  was  allowed. 

This  was  an  information  stating  that  the  corporation  was 
seised  of  real  est^s  for  purposes  of  public  utility,  and 
[*81]  of  other  real  estates  in  trust  for  *private  charity ;  and 
that  the  defendants  had  sold  part  of  the  first-mentioned 
estates,  and  were  selling  the  remainder ;  and  charging  a  general , 
misapplication  of  the  fdnds,  and  abuses  of  the  charity ;  and  pray- 
ing an  injunction  to  restrain  the  first,  and  the  court's  regulation 
of  the  latter. 

The  defendant  demurred  for  multifisuiousness. 

Lord  Chancellor: — ^The  two  things  don't  hang  properly 
together.    Even  with  regard  to  the  misapplication  of  the  corpo- 
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1806.— Prioe  y.  WiUiamB  and  othera. 

ration's  own  money,  I  think  this  court  cannot  interfere.  I  know 
that  Mr.  Justice  Biiller(a)  thought  that  this  court  had  jurisdic- 
tion in  a  case  of  a  corporation's  miaappljing  its  funds ;  but  we 
have  never  been  told  how  it  is  to  proceed.  The  best  thing  I 
can  do  is  to  allow  this  demurrer,  not 'giving  leave  to  amend. 

(a)  King  v.  Wataon  and  others,  2  Teim  Sep.  200.  •;.  ^. 


Price  v.  Williams  akd  others. 

LorcoLN's  IKN  Hall.-^1806  :  20th  Jan. 

A  reoeiver  cannot  be  appointed  without  mortgagee's  being  before  the  oourti  if  a 
mortgagee  appears  upon  the  faoo  of  pleadings. 

This  was  a  bill  t^  an  infant  against  the  trustees  and  execu- 
tors of  her  fiithc^^  praying  an  account  of  real  and  personal 
estates,  the  appointment  of  a  guardian,  receiver  and  maintenance. 

I  moved  for  a  receiver  upon  the  answers  of  the  trustees  and 
executors,  showing  a  misapplication  of  the  personal  estates,  in 
incurring  an  expense  of  500/.  for  a  funeral  feast  in  Wales,  the 
personal  estate  not  being  sufficient  to  pay  debts :  and 
2dly,  a  violation  of  the  *rule,  that  a  trustee  to  sell  shall  [*82] 
not  buy,  which  the  defendant  Jones  had  done,  he  alone 
managing  the  real  property.  The  real  estate  was  not  charged 
with  payment  of  debts ;  but  the  testator  had  directed  the  rents 
and  profits  to  be  applied  in  paying  what  he  owed  to  one  Gore, 
who  in  the  answers  was  stated  to  be  a  mortgagee  for  16,000t 

Mr.  Owen  opposed  the  motion,  upon  the  ground  that  the  mort- 
gagee not  being  before  the  court,  the  order  could  not  be  made, 
and  stated  that  his  Honor,  in  a  late  case,  had  so  decided. 

I  replied,  that  the  bill  prayed  no  relief  against  him,  and  that 
it  would  be  sufficient  to  undertake  to  give  him  notice  of  the  ap- 
pointment ;  but  his  Honor  refused  the  motion. 


82  CASES  m  CHANCERY. 


1806.— Barker  ▼.  Harper. 


Bakker  V.  Harpbb. 

1806:  16th  June. 

Purchaser  under  a  decree  of  the  court  is  not  entitled  upon  an  affidant  that  he  has 
had  his  money  lying  ready  for  some  time,  to  be  let  into  poaaeasion  of  estate,  and 
receipt'g£r^ats  for  all  such  time  so  passed.  It 

Mr.  JoHivTSON  moved  to  pay  the  purchase-money  of  an  estate 
into  court,  and  to  be  let  into  the  possession  and  receipt  of  the 
rents  from  Christmas  day  last,  upon  an  affidavit  that  he  had  been 
ready  to  complete  his  purchase,  and  had  his  money  ready  ever 
since,  lying  dead  in  a  banker's  hands.    , 

Mr.  Hart  and  Mr.  Cooper,  contra:— You  should  have  moved 
to  pay  the  money  into  court,  when  it  would  have  been  laid  out 
This,  if  done  by  special  application,  would  not  have  been  an 
acceptance  of  the  title. 

[*88]        *The  Chancellor  was  of  the  same  opinion,  and  or- 
dered the  party  to  be  only  let  into  the  receipt  of  the 
rents  from  Lady  day  last  past 


Langston  and  others,  infants  v.  Ollivant  and  others. 

Rolls.— 1801 :  2l8t  April 

Power  to  lend  trust  money  upon  real  or  personal  security,  does  not  enable  trustees 
to  accommodate  a  trader  with  a  loan  upon  his  bond. 

This  was  a  bill  against  the  defendants,  as  trustees,  to  make 
them  personally  responsible  for  the  loss  of  500Z.  lent  by  them 
upon  bond  to  R  Langston,  the  plaintiffs'  &ther,  who  had  become 
since  bankrupt  The  case  was,  that  John  Ollivant,  deceased,  by 
his  will  left  a  legacy  of  l,000t  to  his  daughter  Betty,  and  600i 
to  the  defendants,  in  trust,  to  place  out  the  same  upon  real  or  per- 
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Langston  aad  oQnm  y«  OlMvaat  and  othera. 


sonal  security  as  should  be  thonght  good  and  sufficient,  to  the 
use  of  his  daughter  for  life,  and  afterwards  to  and  amongst  her 
children ;  and  he  declared  that  his  said  trustees  should  not  be 
answerable  for  any  loss  which  might  happen,  without  their  wil- 
ftd  neglect  or  default.  Upon  the  marriage  of  Betty"  OUirant 
with  John  Langston,  the  defendants,  the  executors,  l%nt  him  the 
500t  in  question,  upon  his  bond,  and  they  also,  at  the  same  time, 
lent  him  600Z.  of  their  own  money,  upon  the  same  security. 
Evidence  was  given  that  John  Langston^  at  the  time  of  his  mar- 
riage, and  of  the  said  loans,  was  a  trader  in  good  credit  and  cir- 
cumstances, and  that  it  was  not  till  some  years  afterwards  that 
he  f ailed. 

^y 
Mr.  Leach  and  Mr.  Cooper  for  the  plaintiffe: — ^Defendants  must 

be  liable  for  a  breach  of  trust :  1st.  They  lent  the  money  to  a 
man  in  trade,  of  course  made  this  trust  property  liable  to  all 
the  contingencies  of  trade  :  2d.  They  lent  it  to  a  person  who  evi- 
dently was  not  a  man  of  property  by  his  requiring  another 
loan  *of  600?.  The  court  has  before  charged  executors  [*34] 
with  a  loss  by  not  calling  in  a  bond  debt.  Where  a  tes- 
tator has  himself  chosen  that  security,  it  is  harder  upon  execu- 
tors to  make  them  answerable  for  a  loss  in  that  case,  than  where 
they  take  upon  Aemselves  to  lend  money  upon  such  security,  cited 
2  Bro.  156,  5  Ves.  839. 

Mr.  Wetkerell  for  defendants : — The  executors  had  the  power 
gf  lending  upon  personal  security  given  them  by  the  wUl,  and  a 
clause  of  indemnity  in  case  of  loss.  There  can  be  no  stronger  proof 
of  their  believing  the  security  good,  than  that  of  lending  their 
own  money  upon  it. 

« 
His  Honor  thought  that  the  authority  given  them  did  not  ex- 
tend to  an  a€co7(i9nodation,  which  was  what  had  here  taken  place. 
It  was  evident  that  the  defendants  had,  upon  the  marriage,  been 
induced  from  relationship  to  accommodate  the  bankrupt  with 
this  loan,  which  his  Honor  thought  they  had  no  power  to  do, 
and  therefore  he  was  of  opinion  that  they  must  be  rei^nsible 
for  the  loss. 
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1807. — mtchins  t.  Lander. 


HiTCHiNs  V.  Lander. 

1801:  28th  July. 

Plea  of  the  Stat  32  H.  VIIi;  c.  9,  6.  3,  against  buying  and  aeUing  pretended  titles : 
and  also  that  there  was  noi  any  mortgage  as  mentioned  in  the  bill ;  to  a  bill  that 
the  defendaift  might  redeem  a  mortgage^  upon  a  covenant  in  a  lease  from  the  de- 
fendant  to  the  plaiatiff:  held  good,  though  a  negative  plea. 

The  defendant  having  a  claim  to  an  estate,  then  depending  in 
Chancery,  under  a  limitation  in  a  will,  granted  a  lease  thereof  to 
the  plaintiff.  The  drfendarit  afterwards  wished  to  get  rid  of  the 
conveyance.  The  plaintiff  thereupon  filed  a  bill  against 
[*85]  the  *defendant,  stating  himself  tS%e  tenant  to  the  defend- 
ant of  the  premises  in  question  under  the  lease,  and  al- 
leging that  the  defendant  had  given  notice  to  the  tenants  not  to 
pay  their  rent  to  the  plaintiff.  The  bill  prayed  a  discovery  oi 
the  lease  and  notice,  and  that  the  defendant  might  be  compelled 
to  proceed  to  a  redemption  of  a  mortgage  on  the  premises  made 
to  James  Halse,  or  to  procure  to  the  plaintiff  an  assignment 
thereof;  and  to  come  to  an  account  with  the  plaintiff  with  re- 
spect to  the  rents  and  profits  of  the  premise,  and  to  deliver  up 
the  possession. 

The  defendant  Lander  first  demurred  generally,  for  want  of 
equity ;  which  demurrer,  upon  argument,  was  ovenftQed. 

A  second  demurrer  by  him,  because  the  said  James  Halse,  the 
alleged  mortgagee,  was  not  a  party  to  the  suit,  was  also,  upon 
argument,  overruled. 

The  saine  defendant,  thirdly,  put  in  a  plea  to  part  of  the  said 
bill,  and  which  was  as  follows : 

t 
Plea. — "As  to  so  much  of  the  said  bill  as  prays  a  discovery 
of  any  lease,  made  or  supposed  to  be  made  between  the  said 
•  defendant  and  the  said  plaintiff,  of  any  part  of  the  lands,  tene- 
ments and  hereditaments,  of  or  to  which  the  said*defendant  was, 
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or  pretended  to  be  so  seised  or  entitled,  as  mentioned  in  the  bill, 
and  of  any  notice  in  writing  given,  or  supposed  to  be  given,  by  the 
said  defendant  to  the  tenants  then  in  possession  of  the  said  prem- 
ises, or  of  any  part  thereof,  or  any  of  them;  the  defendant  doth 
plead  and  for  plea  saith  and  doth  aver,  that  by  the  statute  made  and 
passed  in  the  thirty-second  year  of  the  reign  of  his  late  Ma- 
jesty King  Henry  VIII,  chap.  9,  *sect.  2,  against  bracery  [*86] 
and  buying  of  titles,  it  is  enacted,  that  no  person  or  persons 
of  what  estate,  degree,  or  condition  soever,  he  or  they  shall  be,  shall 
from  thenceforth  bargain,  buy,  or  sell,  or  by  any  ways  or  means 
obtain,  get,  or  have  any  pretended  rights  or  titles,  or  take,  promise, 
grant,  or  covenant  to  have  any  right  or  title  of  any  person  or 
persons,  in  or  to  any  manors,  lands,  tenements,  or  hereditaments, 
except  such  person  or  persons  who  shall  so  bargain,  sell,  give, 
grant,  covenant,  or  promise  the  same,  their  antecessors  or  they, 
by  whom  he  or  they  claim  the  same,  have  been  in  possession  of 
the  same,  or  of  the  reversion  or  remainder  thereof,  or  taken  the 
rents  or  profits  thereof  by  the  space  of  one  whole  year  next 
before  the  said  bargain,  covenant,  grant,  or  promise  made ;  upon 
pain  that  he  that  shall  make  any  such  bargain^'' sale,  promise, 
covenant,  or  grant,  do  forfeit  the  whole  value  of  the  lands,  tene- 
ments or  hereditaments,  so  bargained,  sold,  promised,  covenanted, 
.  or  granted  contrary  to  the  form  of  the  act,  and  the  buyer  and 
taker  thereof,  knowing  the  same^  to  forfeit  also  the  value  of  the 
said  lands,  tenements,  or  liereditamentSj  so  by  him  bought  or 
taken ;  and  the  half  of  the  said  forfdtures  to  be  to  the  king, 
and  the  other  half  to  the  party  that  will  sue  for  the  same  in  any 
of  the  king's  courts  of  record,  by  action^of  debt,  bill,  plaint,  or  in- 
formation, in  which  action,  biU,  plaint,  or  information,  no  essoign^ 
protection,  wager  of  law,  nor  injunction  shall  be  allowed.  And 
the  defendant  doth  aver,  that  he  had  not,  according  to  the  best  of 
his  knowledge  and  belief,  his  antecessors,  or  they  by  whom  he 
or  they  claimed  the  said  lands,  tenements  and  hereditaments, 
or  any  of  them  had  not,  been  in  the  possession  of  the  same,  or 
any  part  thereof  or  the  reversion  or  remainder  thereof, 
by  the  space  of  one  *whole  year  next  before  the  lease  [*37] 
and  grant  charged  and  inquired  after  by  the  said  bill ; 
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neither  was  the  plaintiff  then  in  lawful  possession  by*  taking  of 
the  yearly  farm  rents  or  profits,  of  or  for  the  said  lands,  tene- 
ments and  hereditaments,  or  any  part  thereof.  And  the  said 
defendant  doth  plead  the  said  statute,  and  that  the  making  such 
discovery  may  tend  to  subject  the  said  defendant,  not  only  to 
the  forfeiture  of  the  value  of  the  said  lands,  tenements  and  here- 
ditaments, by  the  said  bill  charged  to  have  been  so  granted  and 
demised  as  therein  mentioned ;  but  also  to  make  the  said  defendant 
liable  to  the  pains  and  penalties  incurred  by  unlawful  mainte- 
ance  at  the  common  law ;  and  the  said  defendant  humbly  prays 
the  judgment  of  this  court  whether  he  ought  to  be  compelled  to 
make  any  further  or  other  answer  to  such  part  of  the  said  bill  as 
he  hath  before  pleaded  to.  And  to  such  part  of  the  said  bill  as 
seeks  any  decree  against  the  said  defendant  to  compel  him  to  pro- 
ceed to  a  redemption  of  the  mortgage  supposed  to  have  been  here- 
tofore made  of  the  said  premises  by  the  said  defendant  to  James 
Halse,  in  the  bill  named,  or  to  procure  for  the  said  plaintiff  an 
assignment  thereof,  and  to  come  to  an  account  with  the  said  plain- 
tiff in  respect  of  the  rents  and  profits  of  the  said  premises,  and 
to  deliver  up  the  possession  thereof  to  him ;  the  said  defendant 
doth  plead  thereto,  and  aver  that  no  part  of  the  said  premises 
ever  was,  or  is  now,  subject  to  any  mortgage  thereof  made  by 
the  said  defendant  to  the  said  James  Halse." 

Sir  Samuel  Romilly  and  Mr.  Hall^  in  support  of  the  plea,  cited 
Co.  Lit.  869  a,  to  show  that  a  lease  for  years  was  clearly  within 

the  meaning  of  th^  statute.  Sharp  v.  Cartery{a)  was  a 
[*38]    case  in  this  court  upon  the  *same  statute,  agaiust  giving 

the  discovery.  Leigh  v.  Helyar^{b)  a  case  in  the  Star 
Chamber,  had  also  decided,  that  in  sijch  a  case  the  party  was 
liable,  after  the  year  and  day  had  expired,  to  the  pains  and 
penalties  of  maintenance  at  common  law,  though  he  could  not 
be  sued  under  the  statute  after  that  time.  As  to  the  latter  part 
of  the  plea,  which  is,  that  no  part  of  the  said  premises  ever  was, 
nor  is  now  subject  to  any  mortgage  thereof  made  by  the  defend- 
ant to  the  said  James  Halse,  it  is  good,  though  a  negative  plea. 

(o)  3  P.  Wma.  3T6.  (&)  Moore's  Rep.  751. 
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A  Bc^tiTe  plea  may  be  good  if  it  reduces  the  plea  to  a  single 
point.  Plomer  t.  ifey,(«)  ^«B  v.  Noyes^Q))  in  which  last  case 
Lord  Thurlow  admitted  that  he  was  mistaken  in  before  holding 
that  a  negative  plea  was  bad.  That  a  plea  of  "  not  heir"  was 
good  at  law  appeared  by  the  statute  of  Westminister  the  Second,(e) 
which  recites,  that  in  a  plea  of  mortdauncestor,  the  tenant  might 
plead  that  the  plaintiff  is  not  next  heir  of  the  same  ancestor  by 
whose  death  he  demanded  the  land,  and  enacts,  that  in  writs  of 
cosinage,  aiel  and  besaiel,  which  are  of  the  same  nature,  that  plea 
shall  also  be  admitted.  Pleas  in  this  court  are  of  the  same 
nature  as  pleas  at  law. 

Mr.  Hart  and  Mr.  Bdl  argued  against  a  n^ative  plea,  as  not 
permitted  in  this  court  In  a  cafle(d)  in  equity,  where  "  not 
heir"  waa  pleaded,  it  was  overruled. 

The  Lord  Chancellor  (after  consideration)  thought  the 
plea  was  good,  and  allowed  the  same;  but  gave  the  plaintiS 
leave  to  amend  his  bilL— Eeg.  Lib.  A.  1806,  fo.  1290. 

(a)  1  Ve&  426.  (c)  Stat  13  Ed.  I,  c.  20. 

(ft)  3  Bra  0.  C.  489.  (d)  Gunn  v.  Prior,  2  Dick  Rep.  657. 


*Edwards  V.  Harvey.  [*89] 

Rolls. — 1809:  6th  June.  "* 

Handwriting  of  a  relation  deceased  rejected  as  evidence  of  pedigree. 

This  was  a  bill  for  a  specific  performance  of  an  agreement  for 
the  sale  of  an  estate. 

On  the  part  of  the  defendant,  the  purchaser,  an  objection  was 
taken  to  the  title,  that  A.  B.,  from  whom  the  plaintiff  claimed, 
was  not  proved  to  be  related  to  C.  D.,  who  was  the  granting 
party  in  the  conveyance  to  the  plaintiff. 

An  issue  being  directed,  the  jury  found  for  the  defendant. 
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1810. — ^Edwards  y.  Hanrey. 

A  motion  being  made  for  a  new  trial,  the  question  was,  whether 
a  paper,  offered  to  be  produced  as  evidence  on  the  part  of  the 
plaintiff  and  which  Mr.  Baron  Graham  had  rejected  at  the  trial, 
ought  to  have  been  received  as  evidence?  It  was  a  pedigree 
drawn  out  by  Bridget  Lloyd,  a  maiden  lady,  deceased,  showing 
that  0.  D.,  who  was  her  relation,  was  related  to  A.  B.  It  was 
made  after  the  doubts  arose  as  to  the  pedigree ;  but  she  herself 
was  dead,  and  it  was  found  amongst  her  papers. 

Mr.  Serjeani  WiUiams,  Mr.  AbboU  and  Mr.  BeUy  for  the  plain- 
tiff, contended  that  as  she,  if  alive,  might  have  been  examined 
by  releasing,  therefore  this  paper  was  admissible.  If  that  which 
has  been  spoken  as  hearsay  is  evidence,  why  should  not  that 
which  is  written? 

Mr.  Richards^  Mr.  Dauncey^  Mr.   Taunton  and  Mr. 

[*40]     Cooper  for  the  defendant : — ^*Nobody  shall  make  evidence 

for  himself.      Mrs.  Bridget  Lloyd  had  an  interest  in 

establishing  a  relationship. — Cited  18  Ves.  514;  Salk. ; 


e7w7i€  8^. — ^His  Honor  refused  the  new  trial,  because,  if  Mrs. 
Bridget  Lloyd's  pedigree,  written  by  herself,  were  evidence  for 
her  relation ;  so  would  her  declaration  have  been  evidence  to 
show  that  she  was  herself  entitled  to  the  estate. 


Same  Case.  ,  T 

Rolls.— 1810 :  9th  February. 

Vondor  not  making  a  good  title,  ordered  to  pay  costs,  though  he  was  only  a  trustee 
tosclL 

This  cause  afterwards  coining  on  for  &rther  directions  and 
costs,  Mr.  Richards  and  Mr.  Cooper  argued  that  the  biU  must  be 
dismissed  with  costs.    The  general  principle  is,  that  if  the  title 
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proves  good,  the  purchaser  must  pay  costs;  and  if  the  title 
proves  bad,  he  must  have  them.  The  Master  of  the  Bolls  acted 
upon  that  principle  in  Bishop  of  Winchester  v.  Paine,{a)  The 
question  as  to  a  purchaser  receiving  costs,  arises  two  ways: 
1st  Where  he  is  plaintiff,  and  a  strong  case  is  then  necessary  to 
deny  him  costs,  if  the  vendor  cannot  make  a  title :  2d.  Where  he  is 
defendant,  and  being  passive  in  such  case,  a  much  stronger  still  is 
necessary.  In  Vancouver  v.  BUssip)  the  purchaser's  taking  pos- 
session, imder  the  representation  that  a  title  could  be  made,  was 
ix^nifficient  to  exclude  him  from  costs. 

Here  the  defendant  had  offered  to  take  the  title  if  a  bond  of 
indemnity  was  given  him.  There  is  no  doubt  but  that  at  law  he 
would  recover  his  costs. 

*Sir  Samud  RomiUy  and  Mr.  Bell  argued  that  the  title    [*4:1] 
being  bad,  only  makes  a  prima  fade  case  for  costs.    Here 
the  defendant  had  made  numerous  objections,  and  though  he 
had  succeeded  in  one,  that  was  not  enough  to  entitle  him  to 
costs  for  the  rest 

Mr.  Richards  in  reply : — ^As  the  report  was  for  the  defendant, 
he  could  not  except  to  the  Master's  opinion  as  to  the  objections 
he  disallowed. 

His  Honor  : — ^The  title  in  a  suit  being  bad,  only  makes  a 
prima  fade  case  for  costs.  In  many  cases  circumstances  out* 
weigh  that  Though  the  plaintiffs  are  trustees  to  sell,  the  de- 
fendant has  nothing  to  do  with  the  character  in  which  they 
stand;  he  is  ignorant  of  that  when  he  buys.  As  to  the  objec- 
tions overruled,  they  might  have  been  very  properly  made, 
though  an  answer  was  given  to  them,  or  they  were  removed ; 
and  the  purchaser  has  no  opportunity  of  canvassing  the  Master's 
judgment  as  to  them,  where  the  report  is  in  his  fiivor. 

Bill  dismissed  with  costs, 
(a)  11  Vefl.  194.  (6)  11  Ves.  458. 
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Buxton  and  Parnham  v.  Monkhouse. 

Likoolk's  Inn  Hall. — 1810:  27th  I^dbroaiy. 

The  Property  Tax  Act,  46  G^.  Ill,  c.  65,  a.  112  and  115,  in  dedaring  coveDanta  to 

pay  the  same  void,  has  a  retrospective  operation:  therefore  oovenant  entered  into 

before  the  act  passed,  void. 
Keceiver  ought  not  to  be  appohited  where  there  is  a  trostee  with  power  of  entry  and 

distreflB. 

Sib  Samuel  Bomillt  and  I  moved  that  the  order  appointing 
a  reoeiver  in  this  cause  might  be  discharged. 

[*42]  *By  indenture  of  the  12th  March,  1805,  the  defendant 
granted  an  annuity  of  60Z.  a  year  to  the  plaintiff  Buxton^ 
secured  on  leasehold  property  oompriied  in  his  marriage  settle- 
ment,  with  power  of  entry  and  distress,  and  a  covenant  from 
grantor  not  to  deduct  the  property  tax.  The  annuity  being  in 
arrear,  the  plaintiffs  filed  this  bill;  and  got  a  receiver  appointed 
on  an  ex  jparte  proceeding.  By  the  answer,  since  put  in,  it  ap- 
peared that  the  defendant  had,  before  the  bill  filed,  tendered  the 
arrears  due,  deducting  the  income  or  property  tax  of  lOL  per 
cent,  which  had  been  refused. 

We  argued,  that  an  annuity  was  within  the  meaning  of  the 
act,  and  particularly  comprised  in  s.  112  and  115  of  46  Geo.  Ill, 
o.  66,  and  that  by  the  latter  section  the  covenant,  though  prior 
in  date  to  the  statute,  was  made  void,  the  words  being  "  made  or 
entered^  or  to  be  made  or  entered,"  which  were  clearly  retro- 
spective. 

Mr.  Agar^  contra. 

The  Lord  Chancellob  : — ^I  think  this  receiver  impropftriy 
appointed :  the  plaintiff  Buxton  having  a  trustee  with  power  of 
entry  and  distress  on  the  leasehold  estates.  Indeed,  I  have  often 
thought  it  dangerous  ever  to  appoint  a  receiver  ex  parte. 
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As  to  the  act,  I  think  the  defendant  has  a  right  to  make  the 
deduction. in  question;  but  let  the  motion  stand  oyer  to  Aimish 
me  with  an  affidavit  as  to  what  rents  have  been  received  or  are 
due. 

Receiver  discharged. 


*ToNKiN  V.  Sir  John  Lkthbridge.  [*43] 

Before  Lord  Eldon.    Lincoln's  Inn  Hall. — 1811 :  7th,  10th,  and  11th  December. 

ficir  at  law  filing  a  bill  to  redeem  a  mortgage,  having  also  brought  in  the  claim  of  a 
third  peiaon  to  the  heirahip ;  if  he  himself  is  found  upon  an  issue  not  heir,  he  can- 
not bj  supplemental  bin  have  the  benefit  of  the  original  suit,  as  the  purchaser  of 
the  heixship  in  such  third  person..  On  demuirer  to  supplemental  biU. 

This  was  a  bill  filed  by  the  plaintiff  as  heir  at  law  ex  parte 
matemcL,  of  the  mortgagor,  praying  a  redemption.  The  defend- 
ant by  his  answer  denied  that  the  plaintiff  was  such  heir  at  law. 
The  plaintiff  thereupon  amended  his  bill  by  stating,  that,  ''  in 
and  previously  to  the  month  of  January,  1808,  James  Kekewich 
having  set  up  a  claim  to  the  estate  in  question,  as  heir  at  law  of 
the  mortgagor,  and  thereupon  by  deeds  of  lease  and  release, 
dated  in  the  said  month  of  January  from  the  said  James  Keke* 
wich,  to  plaintiff  duly  executed  by  the  said  James  Kekewich, 
for  a  good  and  valuable  consideration  paid  by  plaintiff,  the  said 
James  Kekewich  by  sufiGlcient  words  effectuaUy  granted,  con- 
veyed and  assured  aU  the  said  estates  and  premises,  with  the 
appurtenances  thereof  unto  and  to  the  use  of  plaintiff  and  his 
heirs ;"  and  no  &rther  answer  was  put  in  by  the  defendant,  none 
being  required  of  him.  At  the  hearing,  an  issue  was  directed  to 
try  whether  the  plaintiff  was  such  heir  at  law,  and  it  was  found 
that  he  was  not 

The  plaintiff  then  filed  a  supplemental  bill,  stating  that  by 
indenture  of  release  and  confirmation,  dated  the  9th  April,  1811, 
Kekewich  had  granted,  released|  ratified  and  confirmed  the  said 
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estate  to  plaintiff,  and  praying  that  he  might  be  declared  entitled 
to  the  redemption  and  conveyance  prayed  by  the  original  bill. 
To  this  supplemental  bill  the  defendant  demurred  to  the  dis- 
covery and  relief;  because  it  did  not  appear  by  such  supple* 

mental  bill  that  any  new  matter  had  arisen  since  filing  the 
[*44]     original  bill  in  the  cause,  which  \^as  *properly  matter  of 

supplement,  and  because  it  appeared  by  the  said  supple- 
mental bill  that  the  plaintiff  claimed  to  be  relieved  touching  the 
matters  in  the  said  supplemental  bill  mentioned,  by  virtue  of  the 
purchase  of  a  certain  pretended  title,  and  which  purchase,  if  any 
such  was  made,  was  contrary  to  law. 

Sir  A,  Piggot,  "Mr.  Richards  and  Mr.  Eall^  for  the  bill,  cited 
Lord  Eedesdale,  59 ;  and  Jones  v.  Jones^  3  Atk.  110. 

Sir  Samuel  BomiUy^  Mr.  Hart  and  Mr.  BeU  for  the  demurrer. 

The  Lobd  Chanoeli*or  : — ^To  entitie  a  plaintiff  by  a  supple* 
mental  biU  to  the  benefit  of  former  proceedings,  it  must  be  in 
respect  of  the  saine  titiej  in  the  same  person^  aa  stated  in  the 
original  biU.  I^  in  the  present  case,  the  title  now  relied  on  was 
sufficientiy  stated  in  the  original  bill,  that  is  ground  for  a  re- 
hearing of  the  cause :  if  it  is  not,  then  any  third  person,  as  well 
as  the  plaintiff,  might  file  a  supplemental  bill.  If  two  original 
bills  had  been  filed  to  redeem,  one  by  the  present  pUuntifl^  and 
the  other  by  Kekewich,  and  then  the  issue  at  law  was  found  in 
favor  of  Kekewich,  whereupon  the  plaintiff  had  bought  Keke- 
wich's  title,  it  is  clear  that  the  purchase  should  be  stated  by 
supplemental  bill  in  Kekewich's  suit,  and  not  in  ihe  present 
plaintiff's.  If  I  do  not  mention  the  case  on  Tuesday,  it  is  to  be 
considered  that  the  demurrer  is  allowed. 

His  Lordship  mentioned  it,  and  gave  again  pretty  much  the 
same  reasons  for  allowing  the  demurrer;  but  without  prejudice 
to  plaintiff's  filing  an  original  bilL 
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*MiLLAR  V.  Horton. — Disnet  v.  Horton.         [*45] 

BOLLa— 1812:  4th  Marcb. 

A  direction  in  a  will  to  pay  simple  contract  creditoni  before  spemlty  onee^  is  not 
void;  being  within  the  ezoeption  in  the  Statute  of  Fraudulent  Devisea 

Bill  by  specialty  creditors,  against  executor  and  trustee  to  be 
paid  a  debt  of  8,000Z.,  out  of  personal  estate,  as  far  as  it  would 
go,  and  the  residue  out  of  real  estate. 

The  testator,  by  his  will  had  directed  his  personal  estate  to  be 
applied,  in  the  first  place,  in  the  payment  of  debts  ovi  of  his 
family  and  to  strangers^  and  his  real  estate  to  be  sold,  and  simple 
contract  creditors  to  have  a  preference^  and  then  to  pay  specialty 
creditors. 

The  second  cause  was  instituted  by  simple  contract  creditors, 
to  be  paid  according  to  the  directions  of  the  will,  or  if  not,  then 
pari  passu. 

Mr.  Hart  and  Mr.  Choper  (the  legality  of  the  administration 
directed  of  the  personal  estate  being  given  up),  argued  that  the 
direction  to  pay  simple  contract  creditors  was  void,  not  being 
within  the  exception  in  the  Statute  of  Fraudulent  Devises.  Ver- 
non V.  Vaudry^  in  Barnard,  804,  and  which  the  register's  book 
confirms,  held  a  devise  to  pay  debts,  excepting  a  debt  as  surely, 
was  not  within  the  proviso  of  the  statute. 

Sir  Samuel  Romilly  and  Mr.  Wilson : — ^This  is  within  the  ex- 
ception, being  for  payment  of  debts.  Here  it  is  for  payment  of 
all  debts,  not  excepting  any.  Vernon  v.  Vaudry  contained  an 
exception. 

His  Honor  thought  this  devise  satisfied  the  words  of  the  pro- 
viso, being  for  payment  of  dAts. 
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1812.— Stabback  v.  Leafct. 


[*46]      ♦  *Stabback  V.  Leatt. 

1812 :  10th  Jane. 

Plea  (to  a  bill  to  redeem  a  mortgage)  of  a  oonvejenoe  by  the  mortgagor  of  &e 
equity  of  redemption,  in  trast  to  sell  and  pay  the  mortgage,  and  a  bond  debtfiom 
him  and  two  other  personB,  and  a  oonveyanoe  from  the  trustee  to  the  mortgage^ 
nobody  ofiTcring  at  an  auction  so  much  as  was  due  for  the  mortgage  money  with 
interest  and  costs :  ordered  to  stand  for  an  answer  with  liberty  to  exoept 

The  bill  stated  that  in  1760,  Samuel  Stabback  and  Mary  liis 
wife,  executed  a  mortgage,  either  in  fee,  or  for  some  term  of 
years,  to  Elizabeth  Leatt,  the  sister  of  the  defendant,  for  secu- 
ring the  sum  of  209?.  with  interest.  Samuel  Stabback  died  intes- 
tate in  1770,  leaving  the  plaintiff  his  heir  at  law.  In  1790, 
Elizabeth  Leatt,  took  possession,  and  shortly  after  died,  leaving 
the  defendant  entitled  under  her  will  to  the  said  mortgage. 
Mary  Stabback,  the  plaintiff's  mother  also  died.  The  bill 
charged  that  the  defendant  and  his'sister,  in  her  lifetime,  always 
treated  the  estate  as  redeemable,  and  kept  the  accounts  thereof; 
and  that  about  two  years  before  filing  the  bill  he  had  acknow- 
ledged to  the  plaintiff,  that  he  had  only  a  mortgage  title,  and 
submitted  to  be  paid  off.  The  prayer  of  the  bill  was  for  a  re- 
dempti9n. 

The  defendant  put  in  a  plea  to  the  said  bill,  and  thereby  stated, 
that  by  indenture,  dated  the  6th  July,  1766,  after  reciting  that 
by  deed  of  the  20th  March,  1762,  Samuel  Stabback  mortgaged 
to  Hannah  Hall  the  premises  for  one  thousand  years,  to  secure 
150Z.,  it  was  witnessed,  that  in  consideration  of  the  said  150Z. 
paid  by  William  Holwdl  to  Hannah  Hall,  and  of  50i  to  Samuel 
Stabback,  the  said  mortgage  was  assigned  to  him,  William  Hol- 
well,  to  secure  200Z.  with  interest.  That  by  indenture  of  the  4th 
January,  1769,  reciting  that  by  articles  before  the  marriage  of 
Samuel  Stabback  and  Mary  his  wife,  it  had  been  agreed,  that  of 
a  sum  of  soot  to  which  she  was  entitled  as  her  fortune,  the  said 
Samuel  Stabback  should  receive  lOQL  for  his  own  use,  and  the 
remaining  200t  be  settled  upon  the  said  Mary,  and  that  the  said 


CASES  IN  CHANCERY.  47 

1812.~Stabback  y.  Leatt 

Samuel  Stabback,  upon  receipt  of  the  *said  lOOZ.  was  on  [*47] 
bis  part,  in  return  also  to  settle  certain  premises  upon 
ber ;  and  reciting  that  the  said  Samuel  Stabback  iiad  not  re* 
ceived  the  said  100/.,  and  that  he  had  sold  and  disposed  of  the 
said  premises ;  it  was  ^ptnessed,  that  upon  payment  of  230Z.  to 
the  said  William  Holwell,  so  much  then  being  due  to  him  for 
principal  and  interest  upon  his  said  mortgage,  and  which  2302. 
was  so  paid  off  by  and  out  of  the  said  trust  sum  of  300Z.,  the 
said  William  Holwell  thereby  assigned,  and  the  said  Samuel 
Stabback  confirmed,  unto  John  Holwell  and  Jolin  Stabback,  the 
said  premises  and  the  said  term,  in  trust  for  the  said  Maiy  Stab- 
back's  separate  use  for  life,  remainder  as  she  should  appoint  by 
will  or  deed,  in  default  of  appointment  for  their  children  and  if 
no  child,  for  her  executors,  administrators  and  assigns. 

That  by  indenture  of  the  26th  March,  1773,  George  Stabback 
and  John  Holwell,  together  with  Samuel  Stabback  and  Mary  his 
wife,  transfeired  the  said  nK)rtgage  to  Elizabeth  Leatt,  to  secure 
200Z.  lent  and  and  advanced  by  her,  with  interest,  and  the  equity 
of  redemption  was  thereby  reserved  to  Samuel  Stabback  and 
Mary  his  wife.  That  by  indenture  of  the  12th  August,  1774, 
reciting  the  said  mortgage,  and  that  John  Holwell  and  Qilbert 
Langdon  had  joined  Samuel  Stabback  as  security  for  him  in  a 
bond  to  Elizabeth  Leatt  for  40Z.,  the  said  John  Holwell  and 
George  Stabback,  together  with  Samuel  Stabback  and  Mary  his 
wife,  conveyed  their  interest  in  the  said  premises  to  William 
Hobbs  and  Gilbert  Langdon  upon  trust  for  sale  of  the  said  prem- 
ises, and  to  apply  the  money  arising  therefrom  in  payment  of 
the  said  200?.  mortgage  money,  and  also  the  said  bond  for  401., 
and  then  to  pay  the  residue  to  Mary  Stabback's  separate  use. 
That  by  indenture  of  the  26th  April,  1796,  Ann  Hobbs, 
the  widow  and  executrix  of  *William  Hobbs  (which  [*48] 
William  Hobbs  had  survived  the  said  Gilbert  Langdon), 
after  reciting  that  there  was  then  due  to  the  defendant  John 
Leatt,  as  representative  of  the  said  Elizabeth  L^tt,  870Z.  for 
principal  and  interest  on  the  said  mortgage,  being  more  than  the 
value  of  the  said  premises,  and  that  at  an  auction,  which  had 
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been  held,  no  person  would  bid  so  much  for  them ;  the  said  de- 
fendant, in  compliance  with  the  request  of  the  said  Elizabeth 
Leatt,  had  Agreed  to  assign  the  premises  and  the  moneys  due 
thereon  for  principal,  interest  and  costs,  to  his  daughter  Eleanor 
Leatt,  and  had  requestedi  the  said  Anit  Hobbs  to  join  in  the 
same  assignment :  she,  the  said  Ann  HobbSy  therefore,  in  con- 
sideration of  55.,  and  the  said  John  Leatt  in  consideration  of 
natural  love  and  affection,  assigned  and  transferred  to  the  said 
Eleanor  Leatt,  the  said  premises,  and  also  the  said  bond  for  402. 

Mr.  LecuJi  and  Mr.  Spranger  argued  for  the  plea. 
Sir  Samuel  BomiUy  and  Mr.  Phillimore  against  it. 

The  Lord  Chancellob  :(a) — The  idea  I  have  of  it  is,  that  it 
is  not  a  good  plea.  The  equity  of  redemption  is  conveyed  for 
the  purpose  of  discharging  certain  demands  made  upon  the 
mortgagor  and  certain  individuals,  that  is,  the  individuals  who 
executed  the  bond.  The  trustee  to  convey  could  only  convey 
so  much  interest  as  she  had,  namely,  the  estate  in  trust  to  sell. 

The  plea  was  ordered  to  stand  for  an  answer  with  liberty  to 
except.(6) 

(a)  The  judgment  ex  rdaH<me»  (b)  See  Brooks  y.  MidoUeton^  post 


[*49]         *J0NB3  AND  OTHERS  V.  GiLHAM  AND  OTHERS. 

The  Master  of  the  Bolls  for  the  Lord  Ohanoellor.— 1812. 

The  plaintifif  m  a  bill  of  interpleader  la  not  entitled,  after  replying  to  the  answers^  to 
move  for  his  costs,  but  most  set  down  the  cause  for  hearing. 

This  was  a  bill  of  interpleader,  filed  by  the  plaintiffs,  as  direc- 
tors of  the  Hope  Insurance  Company,  against  the  defendant 
Gilham,  bs  landlord  of  a  house  burnt  down,  and  who  had 
brought  his  action  for  the  amount  of  the  insurance,  and  against 
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the  defendant  Jones,  &s  tenant  under  an  agreement  for  a  lease, 
who  had  filed  a  bill  for  specific  performance  against  plaintif& 
and  tl^e  other  defendant,  praying  against  plaintiffs  that  they 
might  lay  out  the  money  in  rebuilding  the  premises  pursuant  to 
the  statute. 

The  plaintiffs  obtained  an  order  enjoining  both  parties  from 
proceeding  in  the  said  suits,  upon  the  plaintiffs  paying  into  court 
the  amount  of  the  insurance. 

The  defendants  answered  separately,  admitting  the  above 
facts ;  but  defendant  Gilham,  by  his  answer,  insisted  that  this 
was  not  a  case  for  interpleading,  the  defendant  Jones  having  no 
right  to  the  money. 

The  plaintiSb  having  replied  to  the  answers,  and  served  sub- 
poenas to  rejoin,  now  moved  to  have  their  costs  paid  out  of  the 
ftmd  in  court. 

Mr.  Hart  and  Mr.  Cooper  for  the  motion. 
Sir  Samud  EomiUy^  contra. 

His  Honor  took  time  till  the  next  day  to  consider,  and  then 
at  the  Rolls  delivered  his  opinion,  that  the  defendants 
were  at  liberty,  upon  motion,  to  take  advantage  *of  the  [*50] 
ground  of  demurrer  stated  in  the  answer ;  and  that  the 
plaintiff  must  set  down  the  cause  for  heUKng ;  and  refused  to 
give  the  costs  of  the  cause  to  them  in  the  present  stage  of  the 
suit. — Seejpo^^  S.  C. 


Headley  v.  Reaphead  and  others. 

BOLIA— 1813 :  25th  May. 

Where  the  vendor  of  an  estate  would  have  absorbed  the  personal  assets  in  payment 
of  h^  purchase-money,  a  ratable  contribution  was  decreed  as  between  the  devi- 
see of  the  estate  and  the  legatees  and  annuitants  under  the  purchaser's  will. 


rt 
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1813. — ^Headley  v.  Beadhead  and  otheiq. 


William  Readhbad,  the  testator  in  this  cause,  by  liis  will, 
reciting  that  he  had  contracted  for  the  purchase  of  an  estate, 
directed  his  executors  to  pay  the. purchase-money  for  the  same, 
and  he  devised  the  said  estate  to  his  natural  son,  the  defendant, 
William  Readhead,  and  he  also  gave  several  legacies  and  annui- 
ties to  4he  othe^  defendants.  . 

The  bill  was  filed  by  the  executors,  to  take  the  directions  of 
the  court,  there  being  a  deficiency  of  personal  estate  to  pay  both 
the  purchase-money  and  the  legacies  and  annuities ;  occasioned 
by  some  Scotch  leaseholds  not  having  passed  by  the  wiU,  which 
was  not  made  according  to  the  forms  of  the  Scotch  law,  but  the 
same  descended  like  real  estate  to  the  heir  at  law. 

Upon  fee  hearing  of  the  cause,  the  usual  accounts  were 
directed,  and  inquiries  as  to  the  purchase. 

The  Master,  by  his  report  stated  the  accounts,  and  the  con- 
tract for  purchase  of  the  estate,  by  the  result  of  which  it  ap- 
peared that  the  personal  estate  was  about  sufficient  to  pay  either 
the  purchase-money  due,  or  the  legacies  and  annuities,  but  not 
lotJi. 

[*61]  *Sir  Samuel  Bomilly^  Mr.  Hart  and  Mr.  Cooper  for  the 
legatees  and  annuitants : — This  is  a  case  in  which  the 
vendor,  as  a  creditor  for  his  purchase-money,  absorbing  the 
personalty,  and  ther^y  defeating  the  legatees  and  annuitants, 
the  assets  must  be  marshaled  in  their  favor.  That  the  benefit 
of  a  vendor's  lien  for  his  purchase-money  shall  be  extended  to 
third  persons,  see  Trimmer  v.  Bayne^  9  Ves.  209.  The  direction 
in  the  wUl  makes  no  difference,  the  testator  equally  intended  the 
legatees  and  annuitants  to  be  paid  as  the  vendor. 

Mr.  Leojch  and  Mr.  Trower  for  the  devisee : — The  general  prin- 
ciple of  marshaling  is  admitted ;  Trimmer  v.  Bayne  decides  no 
more ;  but  this  is  a  case  of  special  provision  by  the  will.  Be- 
fiidesj  the  report  has  not  been  excepted  to,  by  the  legatees  and 
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annuitants,  and  theilfore  the  Master's  finding  of  the  penKnial 
estate  liable  to  pay  debts  cannot  be  impeached.  Neither  can 
assets  be  marshaled  as  between  specific  and  pecnniarj  legatees, 
in  which  case  the  devisee  and  the  other  defendants  stand. 

Sir  Samuel  Romilly  in  reply : — ^The  Master  can  never  ind  a 
conclusion  of  law;  he  can  never  marshal  assets;  he  can  only 
find  the  &cts.  K  the  defendants  are  in  the  situation  of  legatees, 
then  the  devisee,  in  respect  to  the  sum  to  be  paid  for  the  residue 
of  the  estate,  is  in  the  same  situation  as  the  other  defendants, 
and  there  must  be  a  ratable  contribution. 

« 
His  Honor  took  time  to  consid^,  and  afterwards  decided  that 

this  was  a  case  for  ratable  contribution. 


!»'r 


*Jervoisb  i;.  Silk.  [*52] 

KoLL&— 1813:  1st  June. 

Haintenanoe,  under  the  circomstancofl,  given  to  a  &ther,  who  had  £6,000  a  year  of 
his  own,  and  although  no  report  of  debts  had  been  made. 

In  this  case,  which  was  a  petition  to  confirm  a  report  of  main- 
tenanoe,  it  appeared  that  the  father  who  sought  far)liaintenance 
had  6,0002.  a  year ;  that  the  six  in&nts,  his  children,  were  enti* 
tied  to  an  estate  of  8,600Z.  a  year,  according  to  jiie  present  rental ; 
but  which  of  course  would  increase. 

No  report  has  been  made  as  to  debts. 

The  petitioner,  however,  stated  by  affidavit,  that  the  expenses 
of  his  establishment,  consisting  of  a  house  in  Hanover  Square,  a 
house  in  Essex,  and  another  in  Hampshire,  which  latter,  how* 
ever,  he  was  proceeding  to  dispose  of,  were  ftdly  equal  to  his 
income.  The  Master  had  found  that  l,400t  a  year  for  the  six 
children,  the  eldest  being  thirteen,  including  a  governess  for  the 
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girls,  Would,  in  his  opinion,  be  a  proper  allowance.    By  affidavit 
it  was  stated  that  the  fiinds  were  sufficient  for  debts,  &o. 

Mr.  Hart  opposed  the  confinning  the  petition  upon  two 
grounds :  1st.  Of  the  father  being  competent,  having  6,000?.  a 
year  ;^  2d.  That  the  application  was  premature,  the  debts  not 
being  pUiA 

Sir  Samuel  Romilly^  Mr.  Bichards  and  Mr.  Cooper  &r  the  pe* 
titioners : — ^The  preliminary  objection  has  been  got  over  by  Lord 
Eldon,  in  Wdrter  v. ^JS  Ves.  92,  upon  the  authority  of  a 

case  cited  of  Wear  v.  Wilkinson^  before  Lord  Rosslyn, 
[*63]     and  upon  the  principle  of  the  length  of  *time  the  taking 

the  accounts  might  consimie.    It  is  enough  if  the  court 

is  satisfed  aUunde  that  the  property  is  sufficient;  2d.  though 

*  prima  facie  6,000Z.  a  year  seems  to  give  a  father  competency  to 

maintain  his  children,  yet  his  establishment  must  be  looked  to, 

and  the  expectations  of  the  children  taken  into  consideration. 

Sib  WliiiiiAM  Grant  : — ^It  is  very  loose  to  consider  any  par- 
ticular income  as  enabling  a  fether  to  maintain  his  children.  To 
a  nobleman  6,000Z.  ayear  certainly  would  not  be  thought  enough 
to  exclude  him  &om  requiring  some  maintenance  out  of  his  chil- 
dren's fortunes.  To  a  private  gentleman  it  may  be  otherwise. 
On  the  out|n|,  it  here  would  seem  enough ;  at  the  same  time 
the  expenses  of  his  establishment,  and  his  children's  expectations, 
are  circumstances  to  be  looked  to.  It  wotild  be  a  harsh  thing 
for  the  court  to  oblige  the  petitioner  to  put  down  his  establish- 
ment in  any  part  to  educate  his  children,  when  they  have  large 
incomes  of  their  own.  In  the  present  case,  therefore,  I  shall  con- 
firm the  report  upon  this  ground,  that  I  do  not  see  enough  to 
make  me  dissent  from  the  conclusion  the  Master  has  drawn,  who, 
of  course,  had  his  attention  directed  to  all  the  fiwts  and  particu- 
lars, more  than  the  court  can  possibly  have. 
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1813.— Ex  parte  HilL 


*Ex  Paetb  Hill.— In  the  Matteb  op  Brooke,  a    [*54] 

Lunatic. 

Lord  Eldon,— LnrooLN'8  I»n  Hall.— 1813 :  11th  August 

Where  a  lunatic  had  been  tried  for  murder  and  acquitted  on  acoE>unt  of  hid  lunacy, 
but  ordered  by  the  judge  to  be  detained,  the  Lord  Chanoellor  dedined  ordering 
him  to  be  removed  out  of  jail  to  a  proper  receptacle  for  lunatics,  the  proper  ap« 
plication  bemg  to  the  king  in  counciL 

Brooke  having  been  found  a  lunatic  under  a  commission, 
was  afterwards  committed  for  ijjrder  to  Warwick  jail,  and 
tried  and'iacquitted  on  the  ground  of  his  lunacy;  bufrthe  judge 
ordered  him  to  be  detained  in  that  jail  as  a  dangerous  lunatic 
under  the  late  act. 

I 

This  petition  was  presented  by  his  committee  to  hare  certain 

sums  allowed  out  of  his  estate  for  his  support,  and  the  expense 
of  his  defence  on  the  trial,  and  also  that  he  might  be  removed 
out  of  jail  to  a  proper  receptacle  for  lunatics. 

The  Lord  Chancellor  said  there  was  a  difficulty  in  the  way; 
and  after  consideration  ordered  the  sums  to  be  paid,  with  liberty 
for  the  committee  to  make  any  application  they  thought  proper 
respecting  his  custody  to  the  king  in  council. 


Skinner  v.  Sweet  and  wife. 

1613:  Uth  August 
I  Airears  of  annuity  ordered  to  be  paid  to  widow  and  executrix,  although  no  report 

I  of  debts  had  been  made,  it  being  stated,  by  her  answer,  that  there  was  no  defl- 

dency  of  assets. 

I  MOVED,  before  the  Vice-Chancellor,  that  the  defendant,  the 
widow  and  executrix,  and  who  was  an  annuitant  of  250Z. 
per  annum,  charged  on  leasehold  *estates  by  the  will  of    [*55] 
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the  testator,  might  be  paid  the  arrears  due  and  to  grow  due 
by  the  receiver  whiqh  had  been  appointed.  No  report  of 
debts  had  been  made ;  but  the  defendant,  by  her  answer^  stated 
that  all  debts  which  had  come  to  her  knowledge  had  been 
satisfied. 

The  Vice-Chancellor  refused  the  motion  for  want  of  the 
report  as  to  the  debts,  stating  that  any  legatee  might  as  well 
apply  on  the  ground  of  distress ;  and  that  if  the  plaintiff  could 
distrain,  that  was  another  reason  against  coming  to  the  court. 

1- 
The  same  day  £  moved  it  as  an  appealed  motum  'Wore  the 

Lord  Chancellor,  arguing,  that  though  the  court  would  not  order 

any  principal  sum  to  be  paid,  yet  that  it  would  direct  interest  on 

incumbrances  and  arrears  of  annuities  to  be  paid  by  receivers } 

and  that  the  defendant  could  not  hear  the  cause  or  get  a  report, 

and  might  therefore  be  kept  for  many  years  out  of  all  means  of 

subsistence. 

Lord  Chancellor  : — I  think  such  motions  have  been  granted 
here ;  but  not  to  the  extent  of  directing  future  arrears  to  be  paid : 
and  after  consulting  with  Mr.  Croft,  the  register,  he  made  the 
order  as  to  the  arrears  due,  the  defendant  itndertakingto  refund, 
if  necessary,  and  referred  it  to  the  Master  to  make  a  separate 
report  of  de1ll||| 

K  B.  The  order  was  afterwards  stopped  by  the  Chancellor, 
and  I  had  to  speak  to  it  again,  but  was  finally  made. 


[*56]  *Paris  v.  Gilham  and  oTHKRa— Jones  v.  Paris. 

Rolls.— 1813:  8th  November. 

Interpleader  may  be  in  &yor  of  an  insurance  company  against  tbe  landlord  of  prem* 
ises  which  have  been  burnt  down,  but  insured  by  him  and  the  tenant  oC  the 
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premisea,  under  an  agreement  for  a  lease,  and  claiming  therefore  a  right  to  haro 
the  money  laid  out  in  rebuilding  the  premises.    ArUe^  p.  49. 

The  first  cause  prayed  the  specific  performance  of  an  agree- 
ment for  a  lease  against  the  defendant  Gilham,  and  as  against 
the  other  defendants,  who  were  the  directors  of  the  Hope  Insu- 
rance Company,  that  700Z.,  the  amount  of  a  policy  entered  into 
by  the  defendant  Gilham,  might  be  laid  out  in  rebuilding  the 
premises,  which  had  been  consumed  by  fire,  pursuant  to  th^  14 
Geo.  m,  c  78,  s,  88. 

^ 

The  secoiid  cause  was  a  bill  of  interpleader  by  the  insurance 
office  against  the  landlord,  who  had  brought  an  action  on  the 
policy,  and  against  the  tenant,  who  had  filed  the  above  bill.  By 
an  order  in  this  cause  the  money  had  been  paid  into  court,  and 
the  injunction  granted. 

Sir  Samuel  BomiUy  and  Mr.  Wilson  for  the  defendants  in  the 
first  cause,  argued :  1st.  That  the  tenant  of  premises  burnt  down 
had  no  equity  against  the  landlord.  Brovm  v.  QuiUer,{a)  the  only 
case  in  fevor  of  such  equity,  had  been  overruled  by  Hare  v. 
ChrcveQ))  and  HoUzapffel  v.  Baker.{c)  2d.  The  clause  in  the  Act 
14  Geo.  m,  is  where  the  tenant  insures,  not  the  reversioner.  If 
the  tenant  may  file  such  bill,  where  the  landlord  has  insured, 
any  owner  of  a  rent  charge  may  do  so  though  issuft^  out  of  a 
himdred  houses. 

*Mr.  Leach  and  Mr.  Shuter  relied  on  the  words  of  the  [*57] 
act 

Mr.  Hart  and  Mr.  Cooper  for  the  company. 

N.  B.  The  counsel  for  both  Paris  and  GKlham  contended  that 
this  was  no  case  for  interpleader.  The  insurance  office  might 
have  moved  by  affidavit,  or  tried  the  point  at  law.  The  first  bill 
had  prayed  an  injunction  against  Gilham,  the  second  did  no  more. 

(a)  AmbL  619.  (5)  3  Anstr.  687.  (c)  18  Yea  116. 

6 
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1814.^Wlute  T.  Williams  and  Wi&,  Faint  and  Hors&a 

November '11th. — ^The  cauAes  stood  for  judgment  tlm  eTemngy 
when  Mr.  Wilson  informed  the  court  that  the  parties  in  the  first 
cause  had  come  to  a  compromise. 

His  Honor  then  said  that,  6om  the  best  opinion  he  could  £oTm, 
this  was  a  proper  interpleading  bill.  The  landlord  brings  his 
action  for  the  money,  the  tenant  files  a  bill  to  haye  it  laid  o«tt  in 
rebuilding  the  premises.  Though  the  mode  of  relief  is  diffecent|. 
the  subject  is  the  same,  viz.,  getting  at  the  money. 

The  plaintiffs  in  the  interpleading  bill  were  ordered  to  be  paid 
their  costs  of  both  suits,  and  of  the  action  at  law,  out  of  the  fund 
in  court 


[*58]      *White  v.  Williams  and  wife,  Faint  and 

hobsfall. 

Bolls.— I8I4:  21st  June. 

Surviving  executor  held  entitled  to  the  whole  readue  where  the  executors  had  un- 

equal  legades,  and  though  the  testator  had  left  his  will  unfinished,  a  blank  b^ng 

in  the  ordinary  place  for  ilie  residuaiy  danse. 

Ths  question  in  this  case  was,  whether  the  executors  or  next 
of  kin  were  entitled  to  a  residue,  and  if  the  executors,  whether 
the  defendant  Faint  was  by  survivorship  entitled  to  the  whole  ?. 

The  testator,  Francis  Moxon,  by  his  will  gave  unequal  legacies 
to  his  executors,  and  also  gave  legacies  to  his  next  of  kin,  and 
ended  his  will  with  these  words,  "  all  rents  and  profits  arising 
from  my  houses  in  Westmoreland  buildings  I  give  unto  my  wife 
until  the  second  quarter-day  after  my  decease,  then  the  writings 
to  be  given  to  my  nephew  James  William  Wild."  TThen  fol- 
lowed a  chasm  of  about  five  or  six:  inches  before  the  testator^s 
signature. 

The  widow  first  proved  and  died,  then  Wild,  and  then  the  de- 
fendant Faint 
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Evidenoe  was  goae  into  of  the  testator^s  intention  to  make 
some  additions  to  the  provision  for  his  wife.  This  was  entered 
into  by  the  plaintiff  who  was  the  personal  representative  of  the 
widow,  who  was  an  executrix  as  aforesaid*  She  claimed  half  as 
next  of  kin,  or  one-third  as  executrix. 

The  defendants  Williams  and  wife  clahned  as  ropceaentatiYes 
of  Wild,  one-fonrth  as  next  of  kin,  or  one-third  as  executor. 
Faint  claimed  the  whole  as  sorviving  executor.  Hors&U  one* 
fourth  as  next  of  kin. 

*Sir  Sammd  BomiVy  and  Mr.  OolUnson  foJ  the  plaintiff.    [*69] 

Mr.  Hart  and  Mr.  Cooper  for  Williams  and  wife. 

Mr.  Ihwdeswdl  for  Hors&U, 

Mr.  Hart  and  Mr,  Hall  for  Faint. 

The  evidence  of  the  plaintiff  was  rejected,  because  though 
parol  evidenoe  maj  be  given  to  rebut  an  equity,  it  cannot  to 
ndseoae. 

It  was  argued:  1st.  That  though  unequal  legacies  to  executors 
would  not  exclude  (hem,  yet  the  will  being  imperfect  and  they 
having  legacies,  the  court  would  presume  the  testator  intended 
to  give  the  residue  from  the  executors ;  Khetvell  v.  Gardiner{a) 
and  Bishop  of  Chym  v.  Young{b)  (though  in  the  last  case,  the 
residuary  clause  was  begun,  but  not  finished) ;  that  the  will  was 
imperfect  in  this  case,  the  bequest  of  the  leaseholds  not  being 
finished,  inasmuch  as  it  did  not  dkect  the  leaseholds,  and  the 
possession  of  them  to  be  given  to  the  nephew.  -2d.  The  execu* 
tor  Faint  not  proving  till  aU  the  others  had  died,  who  had  sus- 
tained the  burden  of  administering,  ought  not  to  have  the  whole. 

The  Master  op  the  Rolls,  however,  thought  the  executors 
were  entitled,  because  the  will  in  KneweU  v.  Gardiner  had  begun 

^       («)  Gflb.  Sq,  Bep.  184  (()  2  Yes.  91. 


1 
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a  sentence,  but  here  not,  but  only  left  a  space  after  finishing  a 
bequest 

[*60]        *His  Honor  took  time  to  consider  the  point  of  survi* 
vorship  till  this  day,  when  he  said  the  fond  in  question 
was  unadministered  assets,  and  he  thought  it  must  belong  to  the 
surviving  executor.    No  costs  out  of  it. 


UirrEBsoN  V.  Utterson  and  others. 

1814:  16th  August. 

Where  a  testator  interlmed  his  will  to  except  the  plaintiff,  who  was  named  a  lega- 
tee under  it  with  others,  and  also  made  a  codicil  expressly  excluding  him,  but 
afterwards  obliterated  the  codicil  without  doing  the  same  with  the  interlineation 
of  the  will,  the  court  admitted  the  phuntiff  to  an  equal  interest  with  the  other 
parties  taking  under  the  will,  considering  the  inference  as  certain  that  the  testator 
80  intended. 

The  testator  by  his  will  devised  and  bequeathed  freehold, 
leasehold  and  copyhold  premises,  and  all  his  personal  estate 
equally  amongst  his  children. 

By  codicil  he  declared  that  his  son,  the  plaintiff,  should  have 
only  la.  He  interlined  also  his  will,  by  adding,  after  naming  his 
children,  the  words,  **  except  my  son  John  James,"  the  plaintiff 
The  testator  afterwards  revoked  the  codicil  by  obliterating  it, 
but  did  not  do  anything  with  the  interlineation  of  the  will. 

The  codicil  was  not  executed  according  to  the  statute,  nor 
WHS  the  will  republished. 

On  a  suit  in  the  Ecclesiastical  Court,  the  judge,  Sir  William 
Wynne,  rejected  the  interlineation  in  the  will,  and  gave  probate 
without  it. 

The  freehold  and  copyhold  estates  being  sold,  the  plaintiff 
filed  his  bill  for  a  share  of  the  purchase-money,  equally  with  his 
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brothers  and  sisters,  the  latter  being  femes  covert  whose  interests 

had  been  put  in  settlement  before  their  marriages ;  and 

one  of  them  having  issue,  ^rendered  this  suit  necessary     [*61] 

to  take  the  decision  of  the  court  upon  the  case,  which  all 

the  parties  who  were  siu  juris  would  otherwise  have  arranged 

out  of  court 

It  was  admitted  on  tjie  hearing  that  the  sentence  of  the  Eccle- 
siastical Court  only  affected  the  personal  estate ;  and  that  the 
codicil  and  interlineation  did  not  revoke  the  will  as  to  the  free- 
holds, from  the  want  of  republication. 

His  Honor  decreed  for  the  plaintiff,  considering  that  the  con- 
clusion was  a  necessary  one,  that  the  interlineations  were  made 
at  the  time  of  the  codicil  being  made. 

Sir  Samuel  BomiUy  and  Mr.  HeoJd  for  the  plaintiff. 

Mr.  Harty  Mr.  Bell  and  Mr.  Cooper  for  the  defendants. 


Glossop  v.  Harrison  and  Hawkes. 

1814 :  2l8t  July ;  20th  August 

A  surety  for  a  receiyer  is  entitled  to  stand  in  the  place  of  the  receiver,  to  be  paid 
sums  ordered  to  the  receiver  out  of  funds  in  court,  in  respect  of  disbursements 
made  by  him,  the  money  for  making  such  disbursements  having  been  advanced 
by  the  surety,  and  the  same  giving  him  therefore  a  lien  on  the  money  ordered  to 
be  paid  to  the  receiyer. 

The  original  bill  in  this  case  was  filed  on  the  29th  June,  1814, 
against  the  defendant  Harrison  alone,  stating  that  he  was  appointed 
under  an  order  of  this  court  receiver  or  treasurer  of  the  Opera 
House,  and  that  thereupon  the  plaintiff  became  his  surety  in  a 
bond  for  3|000?.,  conditioned  for  his  duly  accounting  to 
the  *trustees  of  the  said  theatre  for  the  moneys  that    [*62] 
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ahould  come  to  his  hands  as  such  receiver,  and  paying  4e 
same  into  their  banker's  hands.  Shortly  afterwards  HarriacHL 
was  in  advance  for  the  Opera  House,  in  consequence  of  payments 
made  by  him  to  the  tradesmen  and  others  belonging  to  that  the- 
atre. Harrison  also  had  been  in  some  degree  compelled  by  the 
threats  and  clamors  of  the  above  creditors,  and  also  to  enable  tibft 
theatre  to  go  on,  to  apply  part  of  the  moneys  received  by  him  as 
such  treasurer  in  discharge  of  their  demands,  instead  of  paying 
over  the  same  into  the  banker's  hands.  Upon  that  occasion  he 
applied  to  the  plaintiff  and  borrowed  of  him  the  sum  of  1437.  lOs^y 
for  which  he  gave  him  the  following  promissory  note : — ^**  148L 
165.  London,  Feb.  20, 1813.  One  month  after  date  I  premise  to 
pay  to  F.  Glossop,  Esq.  the  sum  of  one  hundred  and  forty-three 
pounds  sixteen  (filings,  for  value  received,  to  enable  me  to  pay 
into  the  bankers  the  nightly  receipt  of  Saturday,  the  16th  Feb- 
ruaiy,  instant,  which  I  made  use  of  in  paying  the  weekly  bills  of 
that  night  at  the  King's  Theatre,  by  order  of  Mr.  Taylor,  and  to 
complete  which  Mr.  Taylor  sent  me  12Z.  95.,  and  ahould  Mr.  Tay- 
lor or  the  trustees  re-instate  me  with  the  above  sum  g£  1432. 16s. 
before  this  bill  is  due,  I  hereby  promise  to  discharge  the  said 
bill.  H.  Harrison."  By  an  order,  dated  the  29th  June,  1813, 
Harrison,  on  his  own  application,  was  discharged  from  hia  office 
of  treasurer,  and  it  was  thereby  referred  to  the  Master  to  take  an 
account  of  the  moneys  paid  by  him  on  account  of  the  theatre. 
The  Master,  by  his  report,  dated  the  18th  March,  1814,  allowed 
him  the  sum  of  4512.  6$.  Id,  and  reported  the  same  to  be  due  to 
him  in  respect  of  his  advances.  On  the  26th  April,  1814,  the 
court  ordered  the  said  sum  of  4512.  6s.  Id,  so  certified  to  be  due 
to  Harrison,  to  be  paid  to  him. 

[*63]  *The  bill  farther  stated  that  the  said  sum  of  4512.  6s. 
Id  included  the  said  sum  lent  by  the  plaintiff  to  Harri- 
son, and  for  which  he  had  given  the  above  note,  but  which  had 
never  been  paid,  and  it  prayed  that  the  plaintiff  might  be  paid 
the  said  note  out  of  the  4512.  6s.  Id  reported  due  to  Harrison^ 
and  that  the  latter  might  be  restrained  from  receiving  the  sam^ 
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Harrison,  by  his  answer  and  disclaimer,  admitted  the  above 
fibcts ;  but  stated,  that  by  indenture  of  assignment,  dated  the 
said  29th  June,  1814,  he  had  conveyed  all  his  estate  and  effects, 
including  the  above  sum  reported  due  to  him,  to  Thomas  Hawkes, 
in  trust  for  Hawkes  and  the  other  creditors  of  Harrison ;  and  he 
disclaimed  for  himself  all  interest  in  the  said  sum. 


July  21sL — Hawkes,  as  such  trustee,  proceeding  to  get  the 
money  which  had  been  ordered  to  be  paid  to  Harrison,  the' 
plaintiff  moved  that  the  accountant-general  might  be  directed 
not  to  pay  to  Harrison  the  sum  of  451Z.  16«.  let  ordered  to  be 
paid  to  him. 

Mr.  Leojch  and  Mr.  Trolhpe  for  the  plaintiff. 

Mr.  BeU  and  Mr.  Cooper  for  the  defendant 

It  was  argued  by  the  plaintiff's  counsel,  that  the  alleged  exe^ 
cution  of  the  deed  of  assignment  being  upon  the  same  day  as  the 
bill  was  filed,  was  probably  after,  and  that  the  court  would  not 
let  the  fund  go  out  of  court  till  they  saw  more  of  the  case. 

It  was  insisted  by  the  defendants,  that  it  was  contrary  to  the 
practice  of  the  court  to  grant  this  order,  especially  as  the 
defendant  had  disclaimed;   and  that  though  *the  bill     [*64] 
was  filed,  and  deed  bore  date  both  on  the  same  day, 
there  was  no  evidence  of  the  bill  being  filed  before  the  deed  was 
executed^  or  ground  for  inferring  it 

The  Yicie-Chancellob,  however,  was  of  opinion  that  justice 
required  that  the  order  should  be  made,  putting  the  plaintiff 
upon  the  terms  of  amending  his  bill  immediately,  by  making 
Hawkes  a  party. 

The  bill  being  amended  by  adding  Hawkes  as  a  defendant,  he 
put  in  his  answer,  and  thereby  stated  that  he  was  a  stranger  to 
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all  the  circumstances  of  the  case,  except  the  order  for  the  pay- 
zuent  of  the  4512.  65.  Id.  to  Harrison,  and  he  relied  upon  the  as- 
signment to  him  of  the  29th  June,  1814,  as  executed  in  the  fore- 
noon of  that  day ;  and  that  although  the  plaintiff's  bill  was  filed 
on  the  same  day,  yet  he  had  no  notice  of  the  same  until  after  the 
execution  of  the  said  indenture  of  assignment,  and  he  submitted 
that  the  plaintiff  had  no  lien  upon  the  said  sum  of  451Z.  6s.  Id. 
for  the  said  debt  of  143Z.  16^. 


ArigiLst  20i/i. — The  plaintiff  moved,  before  the  Lord  Chancellor, 
on  this  day,  for  an  injunction  to  restrain  the  defendants  from  re- 
ceiving the  451Z.  65.  Id.  insisting  upon  the  plaintiff's  lien  for  the 
amount  of  the  note,  and  that  the  terms  of  the  above  note  gave 
him  such  lien. 

The  Lord  Chancellor  thought  there  was  some  case  which 
had  determined  that  the  surety  for  a  receiver  was  entitled  to  stand 
in  the  place  of  the  receiver  to  the  extent  of  his  demand,  in  a  case 
of  this  sort,  and  ordered  the  motion  to  stand  over  for  the  pur- 
pose of  looking  into  the  books  for  such  a  case. 

[*65]  *0n  the  following  day  the  counsel  for  the  plaintiff  in- 
formed the  court  that  they  had  not  been  able  to  find  such 
a  case,  but  they  cited  Wright  v.  Morleyia)  as  an  authority  for  the 
principle  that  a  surety  was  entitled  to  the  same  right  as  the 
creditor. 

Sir  Samuel  Romilly^  for  the  defendant  Hawkes,  argued  that 
Wright  V.  Morley  did"  not  apply  to  the  present  case,  that  being 
merely  the  common  case  of  the  right  of  the  surety  being  made 
available  against  the  separate  property  of  the  wife  of  the  princi- 
pal, which  had  been  conveyed  with  her  privity  to  secure  an  an- 
nuity granted  by  the  husband.  Here  the  assignment  was  to  the 
defendant  Hawkes.    In  this  case  the  note  was  only  an  engage- 

(a)  11  Ves.  12,  22. 
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ment  to  pay  out  of  moneys  receiyed  by  Harrison  from  the  trus« 
tees^  whereas  he  had  received  none  from  them,  but  had  got  an 
order  npon  a  fund  in  court 

The  LoKD  Chancellor  said  that  he  thought  he  had  a  note  of 
a  case  higiae.lf,  as  between  the  surety  of  a  receiver  and  such  re- 
ceiver, deciding  the  equity  which  he  had  before  mentioned,  and 
he  would  look  for  it. 

Sometime  afterwards,  and  just  before  the  long  vacation,  his 
lordship  said(a)  he  had  not  been  able  to  find  the  note  of  the  case 
which  he  had  before  mentioned ;  but  said  that  if  there  was  no 
such  case,  that  there  ought  to  be  such  a  decision  now  made,  and 
he  granted  an  injunction  according  to  the  prayer  of  the  motion. 

The  parties  afterwards  came  to  a  compromise. 

(a)  Bx  rektUone, 


I  *HowGRAyE  V.  Cartier.  [*66] 

Rolls.— 1814:  29th  July. 

Power  of  appointment  in  a  marriage  settlement  held  to  comprehend,  aa  its  objects, 
all  the  children  of  the  marriage,  and  not  to  be  confined  to  such  of  the  children 
only  as  should  be  living  at  the  death  of  the  suryiyor  of  the  parents. 

The  question  in  the  cause  was,  whether  a  power  of  appoint- 
ment contained  in  the  marriage  settlement  after  stated,  compre- 
hended as  its  objects  all  the  children  of  the  marriage ;  or  whether 
it  was  confined  to  such  children  only  as  sbiluld  be  living  at  the 
death  of  the  survivor  of  the  parents  ? 

The  settlement  was  dated  the  20th  April,  1743,  and  was  made 
between  Peter  Wyche  and  Elizabeth  his  wife,  of  the  one  part, 
and  Lord  Tjrrconnel  and  William  Mildmay,  trustees,  of  the  other 
part ;  and  after  reciting,  in  substance,  that  the  said  Peter  Wyche 
in  consideration  of  his  marriage  with  the  said  Elizabeth  his  wife. 
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and  of  oonsiderable  property  which  he  became  eBtitled  to  in  ri^t 
of  his  said  wife,  had  agreed  to  invest  on  or  before  the  24th  day 
of  June,  1740,  the  sum  of  20,000Z,  South  Sea  annuities,  in  the 
names  of  trustees,  for  the  uses  and  upon  the  trusts  after  declared ; 
and  that  he  had  transferred  to  Lord  Tjrconnel  and  William 
Mildmay  10,000;.  South  Sea  annuities,  in  part  of  t]|t  20,0002. 
South  Sea  annuities ;  and  had  agreed  to  secure  a  transfer  of  the 
remaining  10,0002.  by  a  charge  upon  lands  belonging  to  him, 
sufficient  for  that  purpose;  the  settlement  contained  a  demise 
by  the  said  Peter  Wyche  to  the  trustees  of  certain  lands  therein 
described,  for  a  term  of  one  thousand  years,  for  securing  the 
transfer  of  such  remaining  10,000Z.  South  Sea  annuities. 

The  deed  then,  after  containing  some  ordinary  and  common 
covenants  and  clauses  for  the  better  and  more  effectually  secu- 
ring the  transfer  of  the  remaining  10,0002.  South  Sea  annuities, 
and  declaring  that  the  trusts  of  the  whole  20,0002.  were 
[*67]  in  the  first  place  out  of  the  *dividends  or  interest,  to  pay 
to  Elizabeth  Wyche  an  annuity  of  2002.  for  her  separate 
use,  and  after  payment  of  that  annuity  to  pay  the  residue  of  the 
dividends  or  interest  to  the  said  Peter  Wyche  for  life,  proceeded 
as  Allows : 

"  Provided  nevertheless,  that  if  the  said  Elizabeth,  the  wife  of 
the  said  Peter  Wyche,  shall  die  before  him,  the  said  Peter,  mihout 
".leaving  any  child  or  children  of  her  body  begotten  by  the  said 
Peter  Wyche,  or  if  leaving  any  such  child  or  children  they  shall 
all  die,  before  any  of  them  shall  attain  the  age  of  twenty-one 
years,  then  upon  trust  to  pay  or  cause  to  be  paid  such  sum  or 
sums  of  money  not  exceeding  together  in  the  whole  8,0002.,  to 
such  person  or  persons,  or  to  and  for  such  uses,  intents  and  pur- 
poses, and  at  such  time  or  times  as  the  said  Elizabeth,  the  wife 
of  the  said  Peter  Wyche,  shall,  notwithstanding  her  coverture, 
by  any  writing  or  writings  by  her  signed  and  sealed,  in  the 
presence  of  two  or  more  credible  witnesses,  direct  or  appoint 
And  in  case  of  such  direction  or  i^pointment,  that  they  the  said 
John,  Lord  Yiscoimt  Tyrconnel  and  William  Mildmay,  or  the 
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grarvivor  of  them,  or  the  executors,  administrators,  or  assigns  of 
such  survivor,  do  and  shall,  with  all  convenient  speed,  and  not- 
withstanding the  said  Peter  "Wyche  being  then  alive,  sell  so 
much  of  the  said  capital  stock  or  fund  of  South  Sea  annuities  as 
will  be  sufficient  to  answer  and  make  good  such  direction  and 
appoinftnent  of  the  said  Elizabeth  Wyche,  the  wife  of  the  said 
Peter  Wyche,  and  in  case  the  said  Elizabeth  shall  survive  the 
said  Peter  Wyche,  then  upon  trust  to  pay  the  whole  of  the  divi- 
dends or  interest  arising  from  the  said  South  Sea  annuities  unto 
the  said  Elizabeth,  or  her  assigns,  during  the  term  of  her  natu- 
ral life,  to  be  in  full  bar  and  recompense  of  her  dower 
*and  thirds  at  the  common  law,  that  she  might  or  could  [*68] 
claim  out  of  any  manor,  messuages,  land  or  heredita- 
ments whatsoever,  that  the  said  Peter  Wyche  should  happen  to 
be  seised  of,  interested  in  or  entitled  unto,  at  any  time  during 
the  coverture  between  them.  And  from  and  after  the  decease  of 
the  survivor  of  them,  the  said  Peter  Wyche  and  Elizabeth  his 
wife,  in  case  there  shall  happen  to  be  any  child  or  children  of 
their  two  bodies  living  who  shall  be  of  the  age  of  twenty-one 
years,  or  who  shall  after  arrive  to  such  age,  born  in  the  lifetime 
of  the  said  Peter  Wyche,  or  after  his  decease,  then  upon  trust 
that  they  the  said  John,  Lord  Viscount  Tyrconnel  and  TVjiJiam 
Mildmay,  and  the  survivor  of  them,  and  the  executors,  adminis* 
trators  an(i  assigns  of  such  survivor, -do  and  shall  transfer  the 
whole  of  the  said  sum  of  20,000t  South  Sea  annuities  so  trans- 
ferred, and  secured  to  be  transferred  to  them  as  aforesaid,  untq^ 
or  amongst  svck  child  or  children  of  the  said  Peter  Wyche  and 
Elizabeth  his  wife,  at  their  respective  ages  of  twenty-one  years, 
in  such  proportions  and  manner  as  the  said  Elizabeth  Wyche, 
sole  or  married,  shall,  by  any  deed  or  writing,  under  her  hand 
and  seal,  either  executed  by  her  alone,  or  in  conjunction  with 
the  s^d  Peter  Wyche,  in  the  presence  of  two  or  more  witnesses, 
direct  or  appoint ;  and  for  want  of  such  direction  or  appointment, 
then  upon  trust  to  transfer  the  same  unto  such  of  the  said  child  or 
children^  at  their  age  or  ages  of  twenty-one  years,  and  in  such 
proportions  and  manner  as  the  said  Peter  Wyche  shall,  by  any 
deed  or  writing,  under  his  hand  and  seal,  executed  by  him  ic 
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the  presence  of  two  or  more  witnesses,  or  by  his  last  will  and 
testament  in  writing,  executed  an\  attested  as  aforesaid,  direct 
and  appoint ;  and  for  want  of  such  direction  or  appointment, 

both  of  the  said  Elizabeth  Wyche  and  the  said  Peter 
[*69]    *Wyche,  then  upon  trust  to  transfer  the  whole  of  the 

said  sum  of  20,000?.  South  Sea  annuities  unto  siLch  child  or 
children  of  the  said  Peter  Wyche  and  Elizabeth  his  wife,  at  their 
respective  age  or  ages  of  twenty-one  years,  if  more  than  one,  share 
and  share  alike ;  and  if  there  should  be  but  one  such  child,  then 
to  such  one  child  only ;  and  in  case  there  shall  be  no  such  chifd 
or  children,  or  they  shall  die  before  any  of  them  shall  attain  the 
age  of  twenty -one  years,  then  upon  trust  to  transfer  the  said  sum 
of  20,000Z.  South  Sea  annuities  imto  the  survivor  of  them,  the 
said  Peter  "Wyche  and  Elizabeth  his  wife,  for  his  or  her  own  use, 
or  as  such  sxu:vivor  shall  direct  or  appoint ;  saving  nevertheless, 
in  case  the  said  Peter  Wyche  should  be  such  survivor,  the  power 
'aforesaid  given  to  the  said  Elizabeth  Wyche,  to  charge  the  said 
sum  of  20,000Z.  South  Sea  annuities,  with  the  payment  of  any 
sum  or  sums  of  money  not  exceeding  the  sum  of  8,000Z.  as 
aforesaid." 

jSAer  this  clause  followed  a  proviso,  empowering  the  trustees, 
at  the  request  of  the  said  Peter  and  Elizabeth  Wyche,  or  the 
survivor  of  them,  to  sell  t^ie  South  Sea  annuities,  and  to  invest 
the  money  to  arise  from  such  sale  in  government  security,  or 
stock  in  any  of  the  public  funds,  and  from  time  to  time  to  change 
such  securities,  or  to  sell  the  same,  and  invest  the  money  thereby 
arising  in  the  purchase  of  lands,  which  lands,  when  purchased, 
the  settlement  expressed,  should  be  settled  as  near  as  might  be 
to  such  uses  as  were  thereinbefore  mentioned  concerning  the 
South  Sea  annuities,  with  the  following  exception : 

"  Except  that  in  case  there  shall  be  no  appointment  made  by 
the  said  Elizabeth  Wyche,  or  the  said  Peter  Wyche,  of 

[*70]  the  said  lands  to  the  children  they  may  ^happen  to  have^ 
that  the  said  lands  so  to  be  purchased  shall  not  be  equally 

divided  amongst  sucJi  children;  but  shall  be  limited  to  the  use 
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and  behoof  of  the  first  and  all  and  every  other  son  and  sons  of 
the  said  Peter  Wyche,  begotten  or  to  be  begotten  on  the  body  of 
the  said  Elizabeth  his  wife  snccessively,  and  in  remainder,  one 
after  another  as  they  shall  be  in  seniority  of  age  and  priority  of 
birth,  and  to  the  use  and  behoof  of  the  heirs  of  the  respective 
body  and  bodies  of  every  such  son  and  sons ;  and  for  want  of 
such  issue,  then  to  the  use  and  behoof  of  all  and  every  the 
daughter  and  daughters  of  the  said  Peter  Wyche,  on  the  body 
o£  the  said  Elizabeth  begotten  or  to  be  begotten,  if  more  than 
one,  to  take  as  tenants  in  common,  and  not  as  joint  tenants,  and 
to  the  heirs  of  the  body  of  every  such  daughter  or  daughters ; 
and  for  want  of  such  issue,  then  to  the  right  heirs  of  the  survivor 
of  them  the  said  Peter  Wyche  and  Elizabeth  his  wife  for  ever." 

The  settlement  then,  after  containing  some  further  common 
covenants  and  clauses,  which  it  is  unnecessary  to  state,  concluded* 
with  a  covenant  on  the  part  of  Peter  Wyche,  that  his  heirs,  ex-  f 
ecutors  and  administrators  should  and  would  within  six  months* 
after  his  death  pay  to  the  said  Elizabeth  Wyche,  in  case  she 
should  survive  him,  5,000?.,  for  her  own  use,  over  and  above  the 
several  matters  aforiesaid. 

There  were  issue  of  the  marriage  two  children,  John  and 
Mary. 

Peter  Wyche  died  in  the  year  1763.  After  Peter's  deatli, 
Elizabeth  Wyche,  on  the  28th  April,  1769,  appointed  5,000?., 
part  of  the  20,000 1  South  Sea  annuities,  to  the  son  John 
absolutely,  for  hLs  immediate  use :  and  *s]jph  dfiOOl  was  [*71] 
transferred  to  him  accordingly.  On  the  9th  June,  1769, 
she  made  a  farther  appointment  of  11,650Z.  other  part  of  the 
20,000Z.  South  Sea  annuities,  to  be  transferred  to  John  absolutely, 
after  her  death.  John  afterwards  died  in  the  lifetime  of  his 
mother,  having  by  his  will,  dated  the  8th  June,  1769  (the  day 
before  the  last  appointment),  left  all  his  property  to  his  mother, 
and  appointed  her  sole  executrix :  and  she  as  executrix  procured 
from  the  trustees  a  transfer  to  her  of  the  11,650Z.    The  mother 


1 


71  CASES  IN  CHAKCERY. 

. : ■■■     ,    ■■■       ■»■■  i^^i 

1814—Hbwgrave  y.  Caitier* 

then  died  in  March,  1784,  without  having  aiade  any  valid  ap» 
pointment  of  the  remaining  3,35fl?.,  Jeaving  Mary  Wyche,  the 
daughter,  surviving  her*  Mary  died  in  March,  1810,  without 
ever  having  had  any  part  of  the  8,360t  tranaferred  to  her.  At 
the  time  of  her  mother's  death  she  was  in  a  weak  state  of  mind, 
and  she  continued  so  down  to  the  period  of  her  own  death. 

The  bill  was  filed  in  1812,  by  the  administratoTS  of  Mary 
Wyche,  against  the  executors  of  the  mother  Elizabeth  Wyche, 
who,  as  above  stated,  was  the  sole  executrix  of  the  son  Joha 
Wyche,  and  against  some  persons  in  whose  names  the  unap- 
pointed  8,360i  was  standing,  insisting  that  the  power  of  aj^int- 
ment  in  the  settlement,  was  confined  in  its  objects  to  such  chil* 
dien  of  the  marriage  as  should  actually  be  living  at  the  death 
of  the  survivor  of  Peter  and  Elizabeth  Wyche,  and  that  a  child 
d^ng  before  that  period  could  neither  take  under  an  appoint- 
«]QLent,  or  for  want  of  appdntment.,  and  consequently  that  the 
^pointments  of  the5,000i,  and  11,650Z.  infavorof  John  Wyche, 
were  void,  and  that  those  two  sums,  as  well  as  the  remaining 
8,860Z.,  being  unappointed,  all  vested  in  Mary  Wyche,  as  the 
only  child  who  was  living  at  the  death  of  the  survivor  of  Peter 
•  and  Elizabeth ;  and  praying  a  declaration  accordingly, 
[^72]  and  that  the  3,3602.  might  be  transferred  to  *the  plain- 
tiflF,  as  the  administrator  of  Mary  Wyche,  and  that  th« 
executors  of  the  mother,  who  were  also  the  representatives  of 
John  the  son^  might  out  of  the  estates  of  the  mother  and  son, 
reinvest  the  11,650Z.  and  5,000Z.,  and  that  the  same  when  re-in- 
vested, might  be  transferred  to  the  plaintiff  as  the  administrator 
of  Mary. 

The  cause  was  argued  by  Mr.  Hart,  Mr.  Loval  and  Mr.  Pref* 
ton  for  the  plaintiflf ;  and  by  Sir  Samuel  Somilly,  Mr.  LeacJi^  Mr. 
£eU  and  Mr.  Newland  for  the  defendants. 

In  the  course  of  the  argument,  the  following  cases  wwc  cited: 
Wingrave  v.  Palgrave^  1  P.  W.  401 ;  Woodcock  v.  The  Duke  of 
Dorset^  3  Bro.  669 ;  Hojpe  v.  Lord  Clijden,  6  Yes.  499 ;  Wibnot 
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V.  Wilmot,  8  Ves.  10 ;  ScJienck  v.  Leigh^  9  Ves.  800 ;  Powia  r. 
BurdeU,  9  Ves.  428 ;  King  v.  Sa&e,  9  Ves.  438 ;  Bandall  v.  Met^ 
cay]  8  Bro.  Pari.  Cas.  8vo,  318 ;  Jeffrei/s  v.  Beynoua,  6  Bro.  Pari. 
Cas.  398;  Doer.  Wcurmght^  5  T.  R  427. 

NotMng  tamed  upon  the  circumstance  of  John  Wjche's  will 
being  made  the  very  day  before  the  appointment  of  the  11,650Z. 

The  Master  of  the  Bolls  : — ^Many  late  decisions  have  es- 
tablished the  principle  upon  which  cases  of  this  nature  are  to  be 
decided.  K  a  settlement  clearly  expresses  that  the  right  of  a 
child  to  a  provision  shall  depend  upon  its  surviring  its  parents, 
the  court  caimot  alter  or  control  such  a  disposition.  But  if  the 
language  of  a  settlement  be  contradictory  or  ambiguous,  tm 
court  exercises  its  own  principle,  and  will  lean  in  fisivor 
of  such  a  construction  *as  shall  give  the  children  vested  [*73]  ^ 
interests ;  a  son  at  twenty-one,  a  daughter  at  twenty-one  ) 

or  marriage.     Wingrave  v.  PalgraveXa)  is  a  case  of  the  first  de-"" 
scription.    Other  cases,  which  have  been  cited  in  argument,  are 
of  the  last  description. 

Ab  to  Wingrave  v.  Pc^gravCy  it  is  impossible  that  a  doubt 
could  exist  For  there  was  no  daughter  living  at  Augusten 
Palgrave's  death:  and  consequently  the  trust  of  the  term  never 
rose. 

As  to  the  other  cases :  In  Wbodcoch  v.  Tlie  Duke  of  Dor8etj{S) 
the  settlement,  according  to  the  report  of  that  case,  contained 
very  strong  expressions :  and  Lord  Thurbw  had  great  difficulty 
to  get  the  better  of  them.  But  collecting  from  the  whole  of 
the  settlement  taken  together,  an  intention  inconsistent  with  those 
expressions  if  taken  by  themselves  and  construed  according  to 
thdr  strict  and  literal  sense,  he  broke  through  them,  and  gave 
effect  to  what  he  conceived  to  be  the  true  spirit  and  meaning  of 
the  deed-    It  has  been  stated  from  the  bar  that  the  printed 

(a)  1  P.  Wmfl.  40L  (()  3  Bro.  669. 
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report  of  that  case  is  inaccurate,  and  that  the  expressions  in  the 
settlement,  as  it  is  set  forth  in  the  register's  book,  are  by  no 
means  so  strong  as  the  report  represents,  and  might  without 
difficulty  be  construed  so  as  to  let  in  all  the  children,  instead  of 
confining  the  word  "  such  "  to  such  children  only  as  should  sur- 
vive both  parents.    But  I  think  there  was  great  difficulty  in  the 

case,  even  taking  the  expressions  of  the  settlement  accord- 
[*74]    ing  to  the  register's  book.(a)    *In  the  case  of  Hope  v.  Clif- 

den{b)  also,  there  was  a  good  deal  of  difficulty :  but  not- 
[*75j    withstanding,  the  court  construed  *the  settlement  so  as 

to  vest  the  portion.  In  Potvis  v.  BurdeU^{c)  Lord  Eldon 
by  management  and  struggle  changed  the  word  "  leave,"  into 
"  have."  In  JSchenck  v.  Leighj{d)  I  took  advantage  of  the  slip, 
Ifcnting  the  word  "  such." 

(a)  The  witnessing  part  of  the  settlement  extracted  from  the  Beg.  lib.  B.  1789, 
.  foL  121,  was  m  the  following  words :  "  It  was  witnessed  that  for  the  considerations 
aforesaid,  and  of  500L,  part  of  the  5,5002.,  being  the  portion  of  the  said  Lady  Frances 
Sackville,  which  it  was  thereby  agreed  that  the  said  John,  Lord  Gower,  should  re* 
tain  to  his  own  use,  and  also  of  10s.  paid,  &c.,  the  said  John,  Lord  Qower,  did  bar- 
gain, sell  and  demise  unto  John,  Duke  of  Bedford  and  Granville  Levison  Grower  tho 
manor  of  Greendon,  in  the  county  of  Stafford,  with  the  several  messuages,  tarma 
and  appurtenances  thereto  belonging,  of  the  yearly  value  of  1002.,  to  hold  to  tho 
said  John,  Duke  of  Bedford  and  Granville  Devison  Gower,  their  executors,  adminis- 
trators and  assigns,  for  five  l^usand  years,  at  the  rent  of  a  pepper-oom,  upon  trust, 
that  the  said  duke  and  Granville  Levison  Gower  should,  out  of  the  rents  and  pro- 
fits of  the  said  premises,  or  by  sale  or  mortgage  thereof  or  of  a  competent  part  there- 
of for  all  or  any  part  of  the  said  term,  raise  and  pay  the  yearly  sum  of  2002.  to  Hie 
said  John  Lord  Sackville  and  Lady  Frances  his  wife,  during  their  natural  lives,  and 
the  life  of  the  longest  liver  of  them,  by  two  equal  half-yearly  payments ;  and  upon 
fiirther  trust,  that  if  the  said  John,  Lord  Sackville  and  Lady  Frances  his  wife,  should 
leave  at  the  decease  of  the  survivor  of  them  any  child  or  children  of  their  two  bodies 
lawfully  begotten,  or  to  be  begotten,  then  to  raise  and  levy  the  yearly  sum  of  2O02L, 
by  two  equal  half-yearly  payments  as  aforesaid,  and  apply  the  same  for  the  mainte- 
nance of  such  child  or  children,  in  such  manner  as  the  said  trustees  should  think  fit, 
until  fuch  child  or  children  should  attain  the  age  of  twenty-one  years,  then  by  ways 
and  means  aforesaid,  to  levy  and  raise  the  sum  of  6,0002.  and  pat  the  same  unto 
THE  chUdreny  if  more  than  one,  of  the  bodies  of  the  said  John,  Lord  Sackville  and 
Lady  Frances  his  wife,  lawfuUy  begotten  or  to  be  begotten,  in  equal  shares  and 
proportions,  upon  their  attcdning  their  respective  ages  of  twenty-one  yean ;  and  if 
there  should  be  but  one  such  chUd,  then  upon  trust  to  pay  the  whole  sum  of  5,0001 
to  such  only  child  at  his  or  her  age  of  twenty-one  years." 
(ft)  6  Ves.  499.  (c)  9  Vea  428.  (d)  9  Ves.  300. 
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Now  in  the  present  case,  if  the  construction  the  plaintiffs  con- 
tend for  were  to  be  adopted,  the  parents  never  could  make  any 
provision  for  or  any  appointment  in  fevor  of  any  child  excepting 
such  as  should  sur%nve  them  both :  and  yet  how  could  such  a 
child  be  ascertained  in  their  lifetime:  how  could  they  know 
any  child  would  survive  them?  Though  a  child  might  attain 
twenty-one,  and  be  married,  yet  according  to  the  plaintiff's  con- 
struction, if'  such  child  happened  to  die  in  the  lifetime  of  either 
of  the  parents,  any  provision  or  appointmentinfavorof  it  would 
fail.  Surely  this  could  not  have  been  the  intention  of  the  pa- 
rents. They  never  could  have  meant  to  put  it  out  of  their  power 
to  make  any  appointment. 

The  effect  of  the  clause  which  gives  the  power  of  appointment, 
and  Jimits  the  fund  in  default  of  appointment,  depends  upon  th^ 
correct  iu3e  of  the  word  "such."    Throughout  the  settlement, 
that  word  is  repeatedly  used,  inaccurately  and  absurdly,  and 
without  any  meaning.    And  I  cannot  collect  a  clear  and 
^unambiguous  intention  that  the  parties,  by  the  use  of  the     [*763 
word  "  such  "  in  this  passage,  meant  to  exclude  all  chil- 
dren excepting  such  as  should  survive  both  parents. 

I  am,  therefore,  of  opinion  that  the  appointments  to  the  son  of 
the  5,000?.  and  11,560?.  were  good.  And  as  the  persons  to 
take  in  default  of  appointment  are  the  same  description  of  per- 
sons in  fevor  of  whom  an  appointment  might  be  made,  I  am  also 
of  opinion  that  one-half  of  so  much  of  the  20,0007.  as  is  unap- 
pointed,  vested  in  the  son,  and  the  other  half  vested  in  Mary 
Wyche,  his  sister. 
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♦Agar  v.  The  Regent's  Canal  Company.       [*77] 

Firat  seal  before  Hilary  Term.— Lincoln's  Inn  Hall— 1815 :  14th  January. 

Though  the  court  will  not  restrain  an  action  of  trefipass  by  a  party  through  whose 
estate  a  canal  is  cutting  for  deviating  from  ^e  line,  because  he  has  laid  by  and 
rested  upon  his  legal  rights;  yet  14  he  files  a  bill  to  restrain  their  deviating,  and 
then  moTes  to  commit  them,  the  court  wiU  not  do  so^  without  a  trial  by  juiy  in  a 
disputed  case,  and  directing  an  issue  at  law. 

The  bill  in  this  case  was  filed  by  the  plaintiff,  as  the  owner  of 
an  estate  through  which  the  defendants  proposed  to  make  the 
canal,  which  they  were  empowered  to  cut  by  a  private  act  of 
Parliament  obtained  by  them  for  the  purpose.  The  prayer  of 
the  bill  sought  an  injunction  to  restrain  the  defendants  from  car- 
rying the  proposed  canal  through  the  plaintiff's  garden  and 
rickyard.  ^ 

An  application  was  made  upon  filing  of  the  bill,  supported  by 
an  affidavit  of  the  facts  stated  in  the  bUl,  for  an  injunction  ac- 
cording to  the  prayer  above  mentioned,  and  which  the  Lord 
Chancellor  granted. 
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Upon  the  coming  in  of  the  answer,  the  defendants 
[*78]  mov*  ti  dissolve  the  above  injunction,  and  the  *court, 
upon  hearing  counsel  on  both  sides,  varied  the  injunction 
so  far  as  to  restrain  the  defendants  only  from  deviating  in  cutting 
their  canal  from  the  line  prescribed  by  the  eleventh  section  of  the 
act  of  Pariiament,(a)  and  the  plan  left  in  pursuance  thereof  in 
the  office  of  the  clerk  of  the  peace  for  the  county  of  Middlesex. 

The  parties  not  coming  to  any  understanding  between  them- 
selves as  to  what  was  the  line  prescribed  by  the  act  of  Parliament 
and  contained  in  the  plan,  the  defendants'  agents  and  workmen 
were  proceeding  in  making  the  cut  according  to  the  judgment 
which  they  had  formed  as  to  such  line.  The  plaintiff  thereupon 
moved  the  court  to  commit  them  to  the  Fleet  prison  for  a  breach 
of  the  injunction  which  he  had  obtained.  Various  affidavits  by 
engineers,  surveyors  and  others  were  filed  on  both  sides,  by 
which  it  appeared  that  the  deviation  made  by  the  defendants 
from  the  line,  if  anything,  was  not  very  considerable ;  and  those 
made  on  the  part  of  the  defendants  imputed  to  the  plaintiff  an 
endeavor  to  throw  every  obstacle  in  their  way  in  making  the 
canal,  and  a  refusal  on  his  part  to  point  out  any  line  whatsoever 
passing  through  his  estate  aa  the  o|^e  prescribed  by  the  act  of 
Parliament. 

The  application  was  argued  at  considerable  length  during  the 
preceding  term  by  Sir  Samuel  Somilly  and  Mr.  Bell  in  support  of 
the  motion  for  a  committal ;  and  by  Mr.  Hart,  Mr.  Leach  and  Mr. 
WethereU  against  it.  Pending  the  application  some  proposition 
for  an  accommodation  waq  made  by  the  plaintiff  to  the  defend- 
ants, but  which  appeared  not  to  have  been  agreed  to.  The  mo- 
tion stood  for  judgment  till  the  above  day. 

[*79]        *TheLoRD  Chancellor,  afterstatingthecircumstances 

of  the  case,  and  the  proceedings  which  had  taken  place  in 

the  cause,  said  that  it  was  quite  clear  that  the  defendants  had  a 

(a)  Passed  13th  July,  1812. 
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light  to  cany  their  canal  through  8ome  part  of  the  plaintiff's 
estate,  but  must  adhere  to  the  line  prescribed  b^  iM  act  of  Par- 
liament, and  the  plan  deposited  in  the  office  of  the  clerk  of  the 
peace.  That  if  companies  of  this  sort  receive  the  encouragement 
of  the  legislature,  as  they  do,  they  must  not  be  stopped  alto- 
gether by  any  individual ;  on  the  other  hand,  they  are  bound  to 
see  that  the  execution  of  the  act  of  Parliament,  is  in  the  first 
place  according  to  their  powers  under  it ;  and  in  the  next  place 
that  it  is  in  a  practicable  manner.  If  in  the  present  case  the 
plaintiff,  instead  of  filing  his  bill  in  equity,  had  lain  by  and  rested 
upon  his  legal  rights,  and  then  brought  an  action  of  trespass 
against  the  defendants  for  a  supposed  deviatioi^  &om  the  line 
pointed  out  by  the  act  of  Parliament,  this  court  would  not  on  a 
bill  filed  by  the  defendants  have  restrained  the  plaintiff  from 
proceeding  in  such  his  action  of  trespass.  But  if  the  plaintiff, 
instead  of  bringing  his  action  of  trespass,  because  the  other  sidei 
as  he  supposes,  has  gone  wrong,  chooses  himself  to  come  into 
equity,  and  affidavits  are  made  by  engineers  and  surveyors  on 
their  behalf  that  the  line  pursued  by  them  is  the  correct  line ; 
though  this  evidence  is  met  by  affidavits  on  the  other  side,  this 
court  will  not,  without  farther  examination,  take  so  strong  a  step 
as  to  commit  the  defendants,  but  will  first  direct  an  issue  at  law 
to  try  the  fact,  and  endeavor  to  find  out  thereby  the  true  lino 
which  the  canal  ought  to  take.  His  lordship  also  stated,  that 
any  proposal  of  acconunodation  he  considered  merely  as  ad  refer- 
endum^  and  which  in  no  case  could  influence  his  judicial  opinion. 

The  motion  was  refused. 


♦Earl  Cholmondelet  and  Ann  Seymour  Damer  v.    [*80] 
Lord  Clinton  and  others. 

LiK00LK*8  IKH  HALL.--1815 :  16th  and  I'Tth  Janiiaiy. 

A  eolidtor  for  one  of  the  partieB  in  a  suit  cannot  become  the  solicitor  for  the  oppo- 
site party,  though  he  is  separated  from  the  partnership  which  jointly  were  so  cm« 
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ployed  on  me  other  side,  and  the  remainhig  partner  sau  cwtiniiea  8o  employed, 
and  the  deedHF  (!||9olution  stipulated  that  he  should  not  act  as  solicitor  for  that 
party.  On  motion  for  an  injunction  to  restrain  such  solicitor  who  had  gone  over 
fix)m  so  acting. 

Sib  Samuel  Bomillt,  support^  by  Mr.  BeUj  Mr.  Seald  and 
Mr.  PresUmfmoyed  in  this  cause,,  on  the  behalf  of  the  defendant 
.Lord  Clinton,  for  an  injunction  "  to  restrain  Lord  Cholmondeley 
&om  employing  "William  Montriou,  a  solicitor  of  this  honorable 
court,  and  also  one  of  the  attorneys  of  his  Majesty's  Court  of 
King's  Bench,  as  his  solicitor  in  this  suit,  or  as  his  attorney  or 
solicitor  in  any  other  suit  in  equity  or  action  at  law,  commenced 
or  to  be  commfcced  by  the  said  Earl  Cholmondeley  against  the 
said  Lord  Clinton,  in  respect  to  any  estates  or  property,  the  title 
whereof  came  to  the  knowledge  of  the  said  William  Montriou,  as 
the  clerk  to  William  Seymour,  one  of  the  above  named  defendant^ 
K  solicitor  of  this  honorabk  court,  while  the  said  William  Sey- 
mour w^  the  attorney  and  solicitor  of  the  defendant  Lord  Clin- 
ton, or  which  came  to  the  knowledge  of  the  said  William  Mon- 
triou, as  solicitor  for  the  said  Lord  Clinton,  in  partnership  with 
the  said  WiUiam  Seymour  and  one  William  Squibb,  and  also 
to  restrain  the  said  William  Montriou  from  acting  as  solicitor  or 
attorney  for  the  said  Earl  Cholmondeley  in  any  such  suits  or 
actions,  and  &om  communicating  to  the  plaintiff  Earl  Cholmon- 
deley, his  counsel,  solicitors,  attorneys  or  agents,  any  information 
relating  to  the  matters  in  dispute,  in  such  suits  or  actions  which 
have  come  to  the  knowledge  of  the  said  William  Montriou  as 
derk  to  the  said  William  Seymour,  or  as  solicitor  to  the  said 
Lord  Clinton." 

[*81]  *It  appeared  by  the  affidavit  of  Lord  Clinton,  that  he 
had  been  informed  by  Lord  Cholmondeley  himself  that 
he  had  received  information  from  an  anonymous  person  relative 
to  Lord  Clinton's  estates,  in  consequence  of  which  Lord  Chol- 
mondeley had  commenced  the  suit  against  him  in  question. 
That  the  said  William  Montriou  had  been  formerly  a  clerk  to 
William  Seymour,  who  was  his  lordship's  solicitor,  and  after* 
wards  becoming  his  partner,  they  were  both  employed  by  his 
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lordship  as  his  solicitors  to  conduct  his  defence  in  tnS  suit ;  and 
that  he  beKef  ed  that  the  said  William  Montrio#,  ^t  as  clerk  to, 
and  afterwards  as  partner  with  the  said  William  Seymour,  ac- 
quired such  information  relative  to  the  title  of  the  defendant  to 
the  estates  in  question  in  thi^  suit,  and  matters  connected  there- 
with, as  would  render  his  beipg  concerned  in  thcTnanagement 
of  this  suit  as  solicitor  for  the  plaintiff  Earl  Cholmondeley  highly 
prejudicial  and  injurious  to  the  deponent. 

The  affidavit  of  William  Seymour  then  stated,  that  in  1805  he 
was  first  employed  by  Lord  Clinton  as  his  attorney  and  solicitor ; 
that  about  the  same  time  the  said  William  Monftiou  became  his 
clerk  at  a  salary ;  that  he  continued  such  clerk  till  Christmas, 
1808 ;  that  in  1809  articles  of  partnership  were  entfered  into  be- 
tween them ;  that  as  such  partners  they  were  the  solicitors  of 
Lord  Clinton,  which  partnership  w^  dissolved  at  Michaelmas, 
181S ;  and  that  a  little  before  such  dissolution  Squibb'^ecame  a 
partner.  The  said  William  Montriou,  whilst  he  was  such  clerk 
and  partner  with  Seymour,  became  intimately  acquainted  with 
the  title  to  Lord  Clinton's  estates,  by  preparing  or  correcting  ab- 
stracts of  such  title,  his  peculiar  employment  being  the  convey- 
ancing department ;  that  in  1812  the  claim  was  made  by  the 
plainti£&  to  the  estates  in  question,  which  are  of  the  esti- 
mated *value  of  several  hundred  thousand  pounds,  and  [*82] 
a  bill  was  accordingly  filed  in  June,  1812.  The  affidavit 
then  stated,  that  shortly  after  the  separation,  William  Montriou, 
on  the  19th  December,  1814,  wrote  a  letter  to  inform  Seymour 
of  his  appointment  to  be  solicitor  for  the  plaintiff  Lord  Cholmon- 
deley, in  the  conducting  of  his  suit  against  Lord  Clinton ;  and 
that  Seymour  inamediately  wrote  the  following  note  to  him : 
"  Mr.  Seymour  has  read  Mr.  Montriou's  note  with  the  greatest 
astonishment,  and  should  he  persevere  in  consenting  to  conduct 
for  Lord  Cholmondeley  the  suits  originally  confided  to  him  and 
Mr.  S.  by  Lord  Clinton,  S.  must  consider  Mr.  M.  as  acting  un- 
justly to  Lord  Clinton,  and  dishonorably  to  Mr.  S.  It  is  impos- 
sible but  that  Lord  Clinton  would  impute  to  Mr.  Montriou  the 
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having  betrayed  his  <5onfidence  by  communicatij^  to  Lord  Ghol- 
moaddey  thi' doubt  upon  which  he  has  founded  hid  claim," 

Against  the  motion  the  affidavit  of  William  Montriou  stated, 
that  Seymour  alone  communicated  and  corresponded  with  Lord 
Clinton,  and  advised  with  his  counsel,  and  that  the  result  was 
Jcept  a  secret  from  tho  deponent  and  all  other  persons  in  the 
office ;  but  he  admitted  that  he  was  well  acquainted  with  the  ab- 
stract of  the  title  of  Lord  Clinton  to  the  estates  in  question  in  the 
cause,  but  thai;  all  the  deeds  contained  in  it  were  stated  in  the 
pleadings ;  that  by  a  stipulation  in  the  deed  of  dissolution  of  part* 
nership,  MoQtrif)u  could  not  be  employed  as  solicitor  for  Lord 
Clinton ;  that  after  the  dissolution  of  partnership  he  wholly  lost 
sight  of  the  suit,  and  on  the  18th  of  December  last  he  received  a 
note  from  Timothy  Brent,  Esq.,  the  secretary  and  confidential 
agent  of  the  plaintiff  Earl  Cholmondeley,  intimating  his  the  said 
Timothy  Brent's  intention  to  call  upon  the  deponent  on  the 
[*8S]  following  *day  between  three  and  four  o'clock ;  that  the 
said  Timothy  Brent  did  in  consequence-call  upon  deponent, 
and  then  communicated  Earl  Cholmondeley's  wish  for  the  depo- 
nent to  take  the  future  conduct  and  management  of  this  cause, 
for  and  on  behalf  of  him  the  said  earl  and  Ann  Seymour  Darner, 
the  other  plaintiff  in  this  cause ;  that  the  said  Timothy  Brent 
having  explained  to  the  deponent  the  cause  and  particular  mo- 
tives which  had  induced  the  said  earl  to  apply  to  the  deponent, 
he,  deponent,  begged  permission  to  defer  giving  any  answer 
until  the  following  day ;  that  deponent  on  the  following  day, 
namely,  on  the  15th  December  last,  wrote  and  sent  to  the  said 
Timothy  Brent  a  letter  in  the  words  following :  "  Sir,  sinoe  I 
had  the  honor  of  receiving  Lord  Cholmondeley's  message  relative 
to  the  Clinton  suits,  I  have  availed  myself  of  the  counsel  of  a 
gentleman  eminent  in  the  profession.  The  hesitation  which  I 
previously  felt  to  oppose  the  interest  of  Mr.  Seymour,  my  late 
partner's  client,  in  a  matter  of  such  extreme  importance,  has 
been  removed,  and  I  now  beg  to  express  my  readiness  to  obey 
his  lordship's  commands.    I  am,  "  Sir,  yours  obediently.  Will. 
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MoNTMor."  That  the  deponent  afterwards,  by  the  desire  and 
at  the  request  of  the  said  Earl  Cholmondeley,  waited  upon  and 
saw  the  said  earl,  and  agreed  to  accept  his  appointment ;  that 
the  deponent  neither  directly  nor  indirectly  solicited  or  sought 
for  such  appointment;  on  the  contrary,  the  same  was  most 
unlooked  for  and  unexpected  on  the  part  of  deponent  The 
dq)onent  then  denied  that  he  was  in  possession  of  any  informa-  • 
tion  acquired  by  him  as  clerk,  or  as  partner  to  Seymour,  rela- 
tive to  the  estates  in  question,  which  rendered  his  being  em- 
ployed for  the  plaintiffe  highly  prejudicial  and  injurious  to  the 
defendant  He  also  offered  to  make  an  affidavit  denying  that 
he  was  the  person  who  had  made  the  communication  to  Lord 
CSiolmondeley, 

*The  affidavit  of  Brent  stated,  that  having  heard  Wil-  [*841 
liam  Montriou,  of  Basinghall  street,  in  ^e  city  of  London, 
gentleman,  spoken  of  in  a  very  flattering  manner,  and 'as  a  so- 
licitor well  qualified  to  manage  and  conduct  causes  in  Chancery, 
deponent  recommended  and  advised  the  said  earl  to  appoint  the 
said  William  Montriou  to  be  the  solicitor  for  the  plaintiflfe  in  this 
cause,  and  upon  and  in  consequence  of  such  recommendation, 
the  said  earl  directed  deponent  to  apply  to  the  said  William 
Montriou,  and  deponent  did  accordingly  apply  and  request  the 
said  William  Montriou  to  accept  such  appointment ;  and  depo- 
nent says,  he.  does  not  believe  that  the  said  William  Montriou 
either  directly  or  indirectly  solicited  or  sought  for  such  appoint- 
ment ;  on  the  contrary,  deponent  believes  that  the  application 
made  by  deponent  to  the  said  William  Montriou  as  aforesaid, 
was  quite,  on  the  part  of  the  said  William  Montriou,  unexpected 
and  unlooked  for. 

The  counsel  in  support  of  the  motion,  admitted  that  this  appli- 
cation was  novel,  or  at  least  that  no  precedent  for  it  could  be 
found ;  but  they  argued  that  it  was  right  upon  the  general  prin- 
ciple that  an  attorney  or  solicitor  was  bound  not  to  disclose  facts 
coming  to  his  knowledge  in  such  character,  and  which  was  the 
privilege  of  the  client  or  party,  and  not  of  the  solicitor  himself 
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and  they  cited  for  this  the  cases  of  Wilson  v.  BasieJljip)  and  a 
case  there  cited  by  Mr.  Justice  Buller,  in  which  the  doctrine  of 
privilege  was  fully  discussed  before  Lord  Hardwicke,  also  Bui- 
ler^s  Nisi  Prius^  284,  and  Sandjbrd  v.  Iiennington.{b)  -This  privi' 
lege  of  the  client  never  ceases.    Lord  Clinton,  in  the  present 

case,  had  not  turned  off  Montriou ;  if  he  had,  the  case 
[*85]    might  perhaps  be  different    But  one  ^partner  leaving 

another  does  not  amount  to  that  As  there  has  been  a 
joint  undertaking  by  them,  it  constitutes  a  joint  obligation  q£ 
secrecy.  It  would  even  be  easy  for  a  solicitor  by  his  conduct 
to  compel  his  client  to  discharge  him,  if  the  being  discharged 
would  enable  him  to  go  to  the  other  side.  But  Montriou's  dis- 
solving partnership  with  Seymour,  though  it  was  discharging 
Lord  Clinton,  could  not  discharge  himself  from  the  duties  and 
privileges  which  had  resulted  to  the  client  from  the  confidence 
that  had  been  reposed  in  him.  It  is  also  contrary  to  the  oath  of 
solicitors,  by  which  they  swear  faithfully  to  serve  their  cliente. 

Sir  Artliur  Pigott^  Mr.  Hart^  Mr.  XcocA,  Mr.  Boupell  and  Mr. 
JShadwell,  opposed  the  motion,  as  not  only  imprecedented,  but 
as  attended  with  most  extensive  consequencea  ff  a  solicitor 
can  be  so  restrained,  every  clerk  may  be  so  also,  and  the  princi- 
ple would  even  extend  to  counsel,  conveyancers,  &c.  There  is 
no  decision,  or  even  dictum^  to  show  any  such  general  rule.  In 
this  case,  there  was  a  stipulation  in  the  deed  of  dissolution  of 
partnership,  that  Montriou  should  never  be  employed  by  Lord 
Clinton,  and  to  which  Lord  Clinton  assented  by  continuing  to 
employ  Seymour,  and  not  Montriou.  As  to  the  sacred  obliga- 
tion of  secrecy  supposed  to  exist,  it  cannot  be  after  the  employ- 
ment ceases,  a  person  exercising  a  profession  being  a  sort  of 
public  servant;  so  a  counsel  advises  on  pleadings,  not  being  re- 
tained, and  is  the  next  day  retained  on  the  opposite  side,  and 
may  then  advise  for  such  opposite  party.  If  an  attorney  vio- 
lates his  oath,  he  may  be  proceeded  against  criminally,  but  tiiia 
court  has  no  preventive  power  against  his  so  doing. 

(a)  4  Term.  Eep.  153.  (6)  2  Vea.  jun.  189. 


CASES  m  CHANCERY.  86 

1816. — Cholmondeley  v.  Clinton. 

*Sir  Samuel  Romilly^  in  reply : — Of  tlie  two  quesjions  [*86] 
in  this  case,  first  as  to  the  legality  of  the  conduct  in 
question,  and  secondly  as  to  the  delicacy  of  it ;  not  one  of  the 
counsel  hare  said  a  word  in  support  of  the  latter.  That  a  solici- 
tor can  never  discharge  a  client,  which  is  the  principle  of  the 
remaining  question,  the  cases  of  counsel  do  not  show  the  con- 
trary. It  is  not  pretended  that  a  retained  counsel  can  give  his 
services  to  the  opposite  party ;  now  a  solicitor  is  a  retained  advi- 
ser, and  the  analogy  therefore  is  against  Montriou,  if  it  has  any- 
thing to  do  with  the  case.  This  is  not  a  case  merely  of  criminal 
conduct  cognizable  elsewhere,  which  it  is  sought  as  such  to  pre- 
vent, but  also  to  stop  irreparable  injury  which  may  otherwise  be 
done  to  the  defendant.  Burning  a  house  is  a  crime ;  but  it  is  • 
also  waste,  which  may  nevertheless  be  restrained  in  equity.  I 
consider  thistipplication,  even  as  something  more  than  a  motion 
made  in  this  cause  only,  for  it  is  also  an  appeal  to  the  general 
jurisdiction  of  the  court  over  solicitors.  As  to  the  denial  of  pos- 
sessing information  which  may  prove  highly  prejudicial  and 
injurious  to  Lord  Clinton,  it  is  a  d.enial  in  the  words  of  Lord 
OUnton's  affidavit,  but  an  answer  in  the  terms  is  not  an  answer 
to  all  the  alternatives  of  the  paragraph. 

TSie  Lord  Chancellob,  in  the  course  of  the  argument,  ob- 
served more  than  once,  that  this  application  must  be  determined 
upon  a  general  principle  and  ground,  and  not  upon  the  particu- 
lar circumstances  of  the  case,  because,  otherwise,  that  breach  of 
confidence  must  take  place,  and  that  discovery  be  given,  which 
the  application  in  its  nature  protests  against. 

His  Lordship,  after  the  argument,  expressed  his  opinion  to  be, 
that  the  case  lay  within  a  very  narrow  compass,  though 
*it  had  led  to  a  great  length  of  discussion,  Li  the  present  [*87] 
case  the  plaintiff  had  been  informed  by  somebody  of  a 
supposed  flaw  in  the  defendant's  title;  Montriou  had  been  a 
clerk  to,  and  afterwards  partner  with  the  defendant's  solicitor  in 
the  cause,  and  now  was  appointed  the  plaintiff^s  solicitor  in  this 
very  cause,    I^  said  his  lordship,  I  were  sitting  on  the  trial  of 
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a  cause  at  nisi  prius^  I  should  have  great  difficulty  in  deciding 
that  a  clerk  becoming  afterwards  a  partner  could  give  evidence 
against  a  client  of  matters  which  had  come  to  his  knowledge 
whilst  such  clerk.  The  dissolution  of  partnership  which  took 
place  in  this  case  between  Seymour  and  Montriou  was  a  contract 
entirelj  between  themselves,  with  a  clause  also  thai  Montriou 
should  not  act  as  Lord  Clinton's  solicitor.  As  to  the  argument 
that  Lord  Clinton  by  assenting  to  that,  must  be  taken  to  dis- 
charge Montriou,  I  cannot  agree  to  it  The  client  must  employ 
one  or  the  other,  or  neither ;  it  is  impossible  he  can  employ  both ; 
if  Montriou  was  discharged,  Seymour  might  also  have  been  dis- 
charged ;  if  one  is  employed,  as  he  s^one  can  be,  i^  the  other 
then  let  loose,  as  it  is  termed  ?  If  neither  is  employed,  are  both 
let  loose?  there  being  in  this  case  a  covenant  between  these  so- 
licitors themselves,  that  one  of  them  shall  not  accept  such  em- 
ployment &om  the  defendant.  It  cannot  be.  I  am,  therefoi^, 
clearly  of  opinion  that  there  is  no  ground  in  this  case  for  saying 
that  Montriou  was  a  discharged  solicitor.  I  also  lay  out  of  my 
view  of  this  case  the  facts  relative  to  the  application  to  Montriou 
to  become  the  plaintiff's  solicitor.  I  consider  the  question  to  be, 
nakedly,  whether  a  person  having  been  long  officiating  in  a 
cause  as  the  solicitor,  and  afterwards  discharging  himself,  as  I 
must  take  it  that  Montriou  did  in  this  case,  by  the  dissolution  of 
partnership,  can  afterwards  become  the  attorney  on  the  other 

side  in  that  cause.  Now,  I  may  have  overlooked  cir- 
[*88]    cumstances  in  my  life,  but  I  certainly  do  not  ^recollect 

an  instance  of  it  to  have  ever  before  happened  In  the 
absence  of  precedent  or  law  appearing  upon  the  subject,  the 
reasonableness  of  the  thing  must  be  looked  to.  But  even  if  an 
attorney  is  discharged,  can  it  be,  that  his  having  been  so  dis- 
charged by  one  party  shall  be  the  very  reason  why  the  other 
party  shall  employ  him?  In  this  case  I  repeat,  that  I  form  my 
judgment  upon  the  dry  ground  of  right,  not  upon  the  circum- 
stances or  delicacy  of  the  case.  If  Lord  Cholmondeley  asks  my 
judgment  upon  the  delicacy  of  the  case,  as  he  seems  to  do  from 
a  letter  in  one  of  the  affidavits,  I  must  act  as  Lord  Thurlow  once 
did  in  my  hearing  to  a  noble  lord  now  dead,  who  sat  on  the 
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bencli  whilst  his  cause  was  hearing,  in  which  cause  that  noble 
lord  had  admitted  interest  upon  a  debt  claimed,  and  the  case 
being  argued  first  upon  the  legal  right  to  interest,  and  next  as  to 
the  delicacy  in  withdrawing  any  admitted  right ;  Lord  Thurlow 
desired  the  arguments  as  to  the  delicacy  to  be  addressed  to  the 
noble  lord,  and  those  only  as  to  the  law  to  be  addressed  to  him- 
self. So,  in  the  present  case,  I  must  also  take  leave  to  act  in  the 
same  manner.  I  leave  the  delicacy  of  Lord  Cholmondeley's  con- 
duct to  his  own  decision.  But  this  being  a  general  point,  appli- 
cable as  much  to  all  the  courts  of  justice  as  to  this,  I  will  myself 
speak  to  the  common  law  judges  upon  the  subject,  and  then  com- 
municate their  opinion. 


January  2btlu — His  lordship  this  day  stated,  that  he  had  re- 
quested the  Chief  Justice  of  the  Courts  of  King's  Bench  and  Com- 
mon Pleas,  and  the  Chief  Baron  of  the  Exchequer,  to  inform  him 
of  the  opinions  of  their  respective  courts  upon  the  above  point ; 
that  he  had  been  informed  by  Lord  EUenborough  and  Lord 
Chief  Justice  Gibbs  that  the  opinions  of  their  two  courts 
were,  that  an  attorney  could  *not  be  allowed  so  to  act :  [*89] 
that  he  had  also  spoken  to  the  Master  of  the  Rolls  and 
the  Vice-Chancellor,  and  that  they  concurred  in  the  opinion  ; 
but  he  had  not  yet  been  able  to  learn  the  opinion  of  the  Court  of 
Exchequer,  which,  however,  he  would  conamunicate  as  soon  as 
he  received  it 


February  3c?. — This  morning  the  Lord  Chancellor  informed  the 
counsel  in  this  cause,  that  since  the  subject  was  last  mentioned,  he 
had  received  from  the  Loi*d  Chief  Baron  of  the  Court  of  Exche- 
quer the  opinion  of  that  court,  which  was,  that  no  solicitor  who 
had  been  employed  as  such  on  one  side  could  afterwards  be 
employed  on  the  other.  His  lordship  stated,  that  the  opinion  of 
all  the  courts  and  judges  he  had  communicated  with  also  was,  that 
Montriou  did  not  stand  in  the  situation  of  a  discharged  solicitor. 
He  added,  that  he  should  say  no  more  in  judgment  upon  the 
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motion,  as  Montriou  had  been  adrised  by  counsel  that  he  might 
become  the  solicitor  of  the  plaintiffs  in  the  canse,  and  had  acted 
upon  that  advice,  beUeving  it  to  be  right 


Whitfield  v.  Ralfe.     . 

Ijncoln's  Ink  Hall. — 1815 :  19th  Januaiy. 

Ii\jiinctioii  in  this  court,  though  the  court  of  law  in  which  the  action  haii  been 
brought,  have,  upon  an  application  made  to  it  to  stay  proceedmgs,  on  a  release  of 
one  of  the  plaintiff^  and  affldavits  of  the  drcomatances  of  the  case,  refhsed  to  stay 
proceedings. 

Mr.  Hart  showed  cause  upon  the  merits  against  dissolving 
the  injunction  which  had  been  obtained  in  this  case.  The  circum- 
stances of  it  were,  that  the  plaintiff  applied  to  the  co-exe- 
[*90]  cutor  of  Ralfe,  for  a  loan  of  700?.  and  which  he  agreed  to 
lend  the  plaintiff  out  of  their  testator's  assets,  upon  the 
plaintiff  executing  two  separate  bonds  of  400Z.and  300Z.  to  Ralfe 
and  his  co-executor  jointly.  The  4001  was  paid  to  the  plaintiff 
but  the  300?.  was  not,  though  the  defendant's  co-executor  had  a 
promissory  note  for  800?.  due  to  the  testator  in  his  hands.  Pay- 
ment of  the  800?.  notwithstanding  the  bond  had  been  given 
for  it,  was  delayed  for  four  years,  at  the  end  of  which  time 
the  defendant's  co-executor  becoming  insolvent,  Ralfe  was  for 
the  first  time  apprized  of  the  non-payment  of  the  800?.  and 
requested  to  give  up  the  bond.  This  was  not  complied  with,  and 
an  action  commenced  against  him  upon  it.  Whitfield,  having 
got  a  release  of  the  action  from  the  co-executor  of  Ealfe,  applied 
to  the  court  in  which  the  action  was  brought  to  stay  the  proceed- 
ings, which  the  court,  upon  hearing  the  circumstances,  refused 
to  do. 

Mr.  Leach,  on  the  other  side,  contended  that  courts  of  common 
law  exercised  an  equitable  jurisdiction  in  deciding  upon  appli- 
cations such  as  had  been  made  in  this  case ;  and  that  the  plain* 


CASIS  IN  CHANCERY.  90 

1815.*-I^«ebocly  t.  Peny. 

tiff  having  omoe  £sdled  in  such  appeal  to  equity,  was  not  enti- 
tled to  an  iiijunction  in  this  court.  Besides,  from  the  circum- 
stances of  the  plaintiff  suffering  so  long  a  time  as  four  years  to 
elapse,  after  giving  the  bond,  before  he  informed  Balfe  of  his 
having  never  received  the  800Z.  from  his  co-executor,  showed 
that  they  had  agreed  to  pocket  so  much  of  the  testator's  prop- 
erty between  them,  and  that  the  bond  was  merely  to  indemnify 
the  defendant's  co-executor  in  so  doing. 

The  Lord  Chancellor: — ^I  confess  I  have  some  difficully  in 
admitting  the  exercise  of  the  equitable  jurisdiction  of 
courts  of  law  as  here  stated.  I  take  the  question  in  this  [^91] 
cause  to  be,  whether  the  plaintiff  by  his  conduct  has  not 
led  the  defendant  into  astateof  liability  to  make  good  this  8002.? 
His  co-executor  having  alone  possessed  the  note  for  800Z.,  Balfe 
would  not  have  been  answerable  for  it  in  account,  but  may 
become  so  by  taking  the  plaintiff's  bond  to  himself  and  his  co- 
executor  jointly  for  that  sunu 

His  lordship  continued  the  injunction ;  but  ordered  the  800Z. 
with  the  interest  and  cost  at  law,  to  be  brought  into  court,  or, 
in  de&ult  thereof  that  the  injunction  should  stand  dissolved. 


Freebodt  v.  Pebrt. 

1815:  2l8t  Jamiary. 

Motion  hy  one  tenant  in  oonunon  who  had  agreed  to  sell  to  the  other,  tiiai  the  latter 
should  pay  his  parcbaae-money  into  court,  Tef\i8ed ;  where  such  purchaser  had 
been  before  and  at  the  time  of  the  purchase  in  possession  of  the  wholf",  with  the 
apiffobation  of  the  other  tenant  in  common. 

This  was  an  appealed  motion  from  the  decision  of  the  Vice- 
Chancellor,  who  had  refused  the  application. 

Mr.  Wakejieldj  on  the  part  of  the  plaintiff,  moved  for  an  order 
that  the  defendant  might  pay  his  purchase  money  into  court 
The  plaintiff  and  defendant  being  tenants  in  common  of  the 
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lands  and  premises  in  question,  an  agreem&ni  vm  eftleied-  into 
between  them  for  tbe  sale  of  the  plaifilaff's  moietjr  to  the  defend^ 
ant  &>T  2,Q5(tf.  Aa  abstract  had  been  delivered  of  the  titte^ 
and  np  objections  takien.  The  defendant  had  ever  sinoe  the 
date,  ami  signing  of  the  agreement,  as  he  had  for  a  consideimble 

time  previous  thereto,  been  in  the  poeaesaion  of  ^be  said 
[*92]    njoiety,  and  redeived  the  rents  and  *proftts  Aereof ;  but 

by  his  answer  he  stated,  that  he  had  all  along  kept  an 
account  as  between  himself  and  the  plaintiff  of  the  rents  and 
profits  so  received,  and  had  at  all  times  been,  and  then,  was, 
ready  and  willing  to  account  with  the  plaintiff  for  such  rents  and 
profits^. 

Sir  Samuel  Bomilly  and  Mr.  Huddkstone  opposed  the  motion, 
because  it  was  only  where  a  purchaser  toot  possession  without 
consent,  that  it  constituted  a  sufficient  ground  to  call  upon  him 
to  pay  his  purchase-money  into  court.  That  was  not  the  case 
here,  the  defendant  having  long  before  the  agreement  been  in 
the  receipt  of  the  whole  of  the  rents,  with  the  approbation  of 
the  plaintiff,  as  it  was  necessary  that  one  party  should  be  where 
there  were  tenants  in  common,  and  he  had  always  been  ready 
to  account  with  the  plaintiff  for  his  share.  Walters  v.  Upio7i{a) 
was  a  case  where  a  tenant  purchased  of  his  landlord,  and  when 

he  was  called  upon  for  his  purchase-money  claimed  to 
[*93]    be  only  tenant,  and  when  called  upon  *for  his  rent  then 

claimed  to  be  purchaser ;  the  court,  imder  those  circum- 
stances, ordered  him  to  pay  his  purchase-money  into  court 

(a)  The  reporter  has  been  farored  with  the  brief  U  WaUers  y.  Upton,  Bf  i%  that 
case  appears  to  have  been  as  fdlo^s:  In  lifard^  1812,  ^r  Samuel  Bomilly  moved 
in  the  above  cause  for  the  plaintiff,  that  the  defendant  might  pay  his  porchase-mO' 
ney  into  court  The  defendant^  being  tenant,  had  contracted  with  his  landlord  to 
purchase  the  premises  for  6002.  The  defendant  had  approved  of  the  title^  and  had 
caused  a  conveyance  to  be  prepared.  He  afterwards,  however,  refused  to  complete 
his  contract,  and  by  his  answer  made  objections  to  the  title. 

Mr,  Wakefield,  for  the  defendant,  insisted  that  by  the  agreement,  as  stated  in  the 
answer,  the  purchase-money  was  not  to  be  paid  till  a  good  title  could  be  made,  and 
relied  upon  the  objections  stated  in  the  answer. 

The  court  ordered  him  to  pay  his  purohose-moiney  into  court  in  six  weeks. 
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Mr.  Wahefteld^  in  lejAj,  insisted  that  WaUers  v.  Uptorij  was  an 
authority  for  the  present  application,  which  case  had  turned  upon 
objections  to  the  title ;  the  defendant  by  his  answer  in  that  case 
had  stated,  that  by  the  agreement  he  was  not  to  pay  his  purchase- 
money  tUl  a  title  was  made,  and  conveyance  executed  to  him. 
He  was,  notwithstanding  his  possession  commenced  as  tenant, 
ordered  to  pay  his  purchase-money  into  court. 

The  Lord  Chancellor  thought  there  was  no  foundation  for 
the  application,  and  refused  the  motion. 


Corson  V.  Stirling. 

1^15 :  19th  and  21st  January. 

Exceptions  to  the  Master's  report^  as  to  impertindDce,  is  not  cause  against  disBOlv- 
ing  an  ix^onction. 

The  bill  in  this  case  was  filed  by  the  plaintiff  as  acceptor  of  a 
bill  of  exchange,  against  the  defendant  as  holder,  alleging  that 
the  acceptance  was  given  for  accommodation,  that  the  holder  was 
aware  of  that  circumstance,  and  that  he,  the  holder,  never  gave 
any  consideration  for  the  bill ;  and  prayed  an  injunction. 

The  plaintiff  obtained  an  injunction  for  want  of  an  answer ; 
the  defendant  then  put  in  his  answer ;  and  the  plaintiff  referred 
the  answer  for  impertinence.  The  Master  reported  that  the  an- 
swer was  not  impertinent  The  defendant  then  moved 
to  dissolve  the  injunction  *nisi.  The  plaintiff  then  ex-  [*94] 
cepted  to  the  Master's  report;  and  it  now  came  on  upon 
the  day  for  showing  cause  against  the  injunction  being  dissolved 
absolutely. 

Mr.  ShadweU,  for  the  plaintiff  insisted,  that  by  the  practice 
of  the  court,  the  taking  exceptions  to  the  Master's  report  was 
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good  cause  against  dissolving  the  injunction,  until  the  exceptions 
were  disallowed  by  the  court 

Mr.  Leach  and  Mr.  Lovat,  on  the  part  of  the  defendant^  sub- 
mitted to  the  court  that  though  exceptions  to  an  answer  be  good 
cause  against  an  injunction  being  dissolved,  yet,  when  the  Mas- 
ter has  reported  against  the  exceptions,  the  plaintiff  cannot,  by 
excepting  to  that  report,  show  the  exceptions  to  the  report  as 
cause  against  the  injunction  being  dissolved;  for  though  the 
original  exceptions  still  continue  in  court,  and  the  court  is  to 
decide  upon  them,  yet  qua  the  injunction  the  Master's  report  is 
decisive :  and  that  impertinence  stood  upon  the  same  footing. 

The  Lord  Chancellor  expressed  his  opinion  to  be,  that  the 
practice  was  as  stated  by  the  defendant,  and  put  it  upon  the 
plaintiff's  counsel  to  produce  an  authority  to  the  contrary ;  if  he 
did  not,  the  injunction  was  to  stand  dissolved. 

The  next  day  but  one  after,  Mr.  Leach  informed  the  court  that 
Mr.  Shodwell  had  communicated  to  him  that  he  was  unable  to 
find  such  an  authority. 

Injunction  dissolved. 


[*95]  *HooPER  V.  Goodwin. 

1815 :  2l8t  Jannaiy. 

A  residuarj  legatee  has  not  such  an  interest  as  to  prevent  his  becoming  himself  a 
purchaser  of  premises  sold  under  a  decree  in  the  cause. 

Mr.  Treslove  moved  to  discharge  an  order  allowing  Thomas 
Kington  to  open  the  biddings  as  to  a  lot  sold  under  a  decree  in 
this  cause,  upon  the  ground  that  he  had  an  interest  in  the  said 
premises.  Kington,  it  appeared,  was  entitled  under  the  will  of 
the  testator  in  this  cause,  as  residuary  legatee  of  one-eighth. 

It  was  argued,  that  if  a  party  interested  could  open  biddings, 
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he  had  only/  if  the  biddings  at  the  sale  were  brisk,  to  be  silent ; 
but  apply  afterwards  to  the  court,  which  was  confarary  to  the 
principle  of  the  case  of  Sumner  v.  Oharlton,{a)  and  which  case 
was  not  cleariy  and  unequivocally  impeached  in  Bigby  v.  JfNa- 
mara. 

Sir  Samuel  .flbmt'%  opposed  the  motion,  because  if  a  residuary 
l^atee  could  not  open  biddings,  it  followed  that  no  legatee  or 
creditor  could  do  so.  This  was  not  like  the  case  cited,  which 
was  that  of  a  party  being  present  at  the  sale,  and  afterwards 
coming  to  open  tne  biddings. 

The  Lord  Chancellor: — ^I  am  quite  sure  that  there  have 
been  cases  in  which  tenants  for  life  and  remainder-men  of  estates, 
charged  with  payment  of  debts,  have  over  and  over  again  been 
permitted  by  the  court  to  purchase  such  estates.  But  I  have 
often  expressed  my  regret  that  notwithstanding  it  is  against  the 
rule  of  the  court  that  the  solicitor  in  the  cause  should  be- 
come *the  purchaser,  yet  in  fact  he  ofl^n  contrives  to  [*96] 
do  so. 

Motion,  refused  with  costs. 

(a)  Cited  In  Ri^fby  y.  McNdmara,  6  Vee.  IIT. 


Ex  Parte  Kensington. 


1815:  23d  Jantiaiy. 

When  the  Court  of  Chancery  directs  an  action  to  be  tried  at  law,  though  it  is  with 
special  directions,  as  that  the  bankruptcy  of  the  defendant  shall  not  be  pleaded  in 
bar,  and  that  the  parties  shaU  be  examined  on  oath,  the  application  for  a  new  trial 
must  be  to  the  court  of  law ;  but  it  is  otherwise  with  an  issue. 

An  action  at  law  having  been  directed  in  the  bankruptcy  of 
Stein,  Smith  &  Co.,  for  the  purpose  of  trying  a  question  of  usury, 
charged  against  the  petitioners,  who  were  bankers,  and  as  such 
had  had  the  transaction  in  question  with  the  bankrupts ;  that 
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action  was  accordingly  tried,  when  the  jury  found  a  verdict  in 
fevor  of  the  petitioners. 

The  Attorney- Generai(a)  this  day,  being  Ac  first  day  of  tenn, 
came  into  court,  for  the  purpose  of  moving  for  a  new  trial  in  the 
said  action,  suggesting  that  the  Court  of  King's  Bench,  in  which 
the  action  had  been  tried,  upon  his  having  opened  the  applica* 
tion  for  the  new  trial  to  that  court,  had  intimated  a  doubt 
whether  the  motion  should  not  be  made  hetore  the  Lord  Chan^ 
cellor,  he  having  directed  the  action,  and  made  it  part  of  the 
order  that  the  bankmiptcy  of  Stein,  Smith  k  Co.  should  not  be 
set  up  in  bar  of  the  action,  and  that  the  parties  should  be  exam- 
ined upon  the  trial. 

The  Lord  Chancellob  : — ^The  constant  and  uniform 
[*97]  practice  of  this  court  has  *been,  whenever  an  action  haa 
been  directed  by  it,  even  with  all  the  benefit  oi  such  dis- 
covery, by  the  oath  of  the  party^  as  this  court  can  obtain,  I  mean 
by  directing  the  parties  themselves  to  be  examined  on  such  trialf 
that  the  application  for  a  new  trial  should  be  made  to  the  court 
of  law  which  has  tried  the  action,  till  that  court  is  satisfied  with 
the  verdict ;  though  it  is  otherwise  with  an  issue,  in  which  case 
the  motion  for  a  new  trial  is  to  be  made  in  the  Court  of  Chancery. 

The  Attorney- General  having  thereupon  retired,  made  his  mo- 
tion for  the  new  trial,  on  the  same  day  to  the  Court  of  King's 
Bench,  which,  upon  its  being  stated  to  them  what  had  passed  in 
this  court,  entertained  the  application. 

(a)  Sir  William  Gkurrow. 


Ex  PARTE  BrENCHLEY. 
1815 :  25th  Januaiy. 

Petition  to  stay  certificate  not  being  served  till  the  day  of  petitions ;  though  not  an- 
swered till  the  day  before  tbe(  bankrapt  declared  entitled  to  his  certificate. 
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On  the  24th  day  of  September,  1814,  a  commission  of  bank- 
rupt was  issaed  against  the  petitioner,  nnder  which  he  was  de- 
clared a  bankmpt  The  petitioner  had  passed  his  examination 
and  obtained  his  certificate.  The  certificate  was  on  the  29th 
November,  left  by  the  petitioner  at  the  office  of  the  Lord  Chan- 
cellor, and  the  adyertisement  thereof  was  inserted  in  the  Gazette 
of  the  said  29th  Norvember,  No  petition  to  stay  the  certificate 
was  sored  on  &e  petitioner  before  the  next  day  of  petitions, 
whkh  was  on  the  ^Ist  Deeember. 

Mr.  Jfontaguey  in  support  of  the  petition,  cited  Hx  parte  Ken- 
daU.{a) 

*Mr.  CuHerif  on  the  other  hand,  contended  that  the  pe-  [*98] 
tition  had  been  served  in  due  time ;  the  same  not  having 
beeti  aiMtren^  till  the  20th,  and  served  the  day  after.  The  bank- 
rupt had  also  received  it  without  making  any  objection.  He 
was  also  sufficiently  apprised  of  its  contents  in  time  to  oppose  it 
But  if  the  bankrupt  had  not  been  served  in  due  time,  his  conduct 
amounted  to  a  waiver  of  the  objection. 

The  Lord  Chancellor  : — Petitions  to  stay  certificates  are 
often  presented  on  private  or  on  interested  grounds,  as  to  shut 
out  evidence.  I,  therefore,  thought  it  proper  to  lay  down  a  rule 
upon  the  subject,  that  if  the  bankrupt  was  not  served  in  time  to 
hear  the  petition,  on  the  next  day  of  petitions  he  should  be  en- 
titled to  his  certificate.  The  certificate  in  this  ease  was  brought 
into  the  office,  and  advertised  so  long  ago  as  the  29th  November. 
The  creditors  ought,  therefore,  to  have  been  sooner  prepared 
with  their  petition  to  stay  the  certificate.  I  think  this  case  falls 
within  lie  rule.  Let  the  petition  to  stay  the  certificate  be,  there- 
fore, dismissed,  and  the  certificate  be  granted. 

(a)  1  Vea.  and  Boamea,  S43« 
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The  King  v.  Knox 

Order  to  set  down  demuirer  in  the  Petty  Bag  for  argament,  made  ujjga  motion  ia 
court. 

Mb.  Abbott  moved  in  this  case,  being  a  proceeding  in  the 
Petty  Bag,  to  set  down  a  demurrer  for  argument.  It  was  the 
case  of  an  escheat  upon  an  attainder  for  felony ;  and  the  defend- 
ant having  pleaded  an  outstanding  term  of  years  in  bar  of  the 
right  of  the  crown,  the  crown  had  demurred  to  that 
[*99]  *plea.  The  court  was  also  requested  to  appoint  a  day 
for  the  argument. 

The  Lord  Chancellor  : — ^Let  the  demurrer  be  put  in  the 
paper,  and  I  will  communicate  hereafter  what  day  I  will  have 
it  argued. 


Ex  PARTE  HODGKINSON. 


Where  partners  are  the  petitioxiing  creditors,  signature  of  the  bond  hy  one  is  suffi- 
cient A  joint  creditor  taking  a  security  fix>m  one  partner  on  aocoant^  but  which 
is  not  paid,  does  not  render  the  debt  a  separate  debt 

This  was  a  petition  to  supersede  a  joint  commission  of  bank- 
rupt  taken  out  against  the  petitioner  and  John  Leigh.  The 
petitioning  creditors  were  three  partners  of  the  name  of  Crane, 
Flatt  and  Crump,  and  upon  the  taking  out  such  commission  a 
bond  for  the  usual  purpose  had  been  given,  purporting  to  be 
their  joint  and  several  bond ;  but  the  said  bond  had  been  exe- 
cuted by  Crump  only. 

It  further  appeared  that  the  petitioner  had  drawn  biUs  in  his 
own  name  in  the  payment  of  the  petitioning  creditors'  debt,  be- 
fore the  commission  was  taken  out ;  but  which  bills  were  not 
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paid  by  the  acceptors  when  they  became  due.  The  petitioner 
had  been  twice  before  a  bankrupt ;  under  the  second  of  which 
commissions,  though  he  had  obtained  his  certlfioate,  he  had  not 
paid  158.  in  the  pound.  There  were  now  also  both  a  separate 
and  a  joint  commission  taken  out 

Sir  Samuel  Bomilly  and  Mr.  Montague^  in  support  of  the  pe- 
tition,  relied :  Ist  Upon  the  words  of  the  statute,(a)  as  requi- 
ring that  all  the  petitioning  creditors  should  join  in  the 
bond,  which  they  argued  extended  *to  partners,  and  rfe-  [*100] 
ferred  to  Buckland  v.  New8ame:{b)  2d.  That  the  pe- 
titioning creditors,  by  taking  the  petitioners'  separate  bills,  had 
elected  to  consider  their  debt  as  a  separate,  and  not  as  a  joint 
debt  ,.  -.  *       - 

The  present  commission  is  also  supersedable,  because  the 
bankrupt  not  having  paid  lbs.  in  the  pound,  under  the  second 
commission,  h^  surplus  property  belongs  to  his  assignees. 

Mr.  Johnston,  for  the  petitioning  creditors,  relied  upon  the 
constant  practice,  where  the  petitioning  creditors  are  partners, 
for  one  of  them  only  to  sign  the  bond,  though  it  purports  to  be 
the  joint  and  several  bond  of  all  the  partners,  and  that  it  is  so 
stated  in  Mr.  Cooke's  book  on  the  Bankrupt  Law :  2d.  That  the 
bills  in  question  were  only  taken  upon  account,  and  being  after- 
wards dishonored  did  not' discharge  the  other  partner. 

The  Lord  Chancellor  : — ^Where  there  is  a  joint  debt  it  has 
been  the  constant  practice,  for  above  a  century,  that  the  bond 
should  be  signed  by  one  of  the  partners  only,  and  I  cannot  now 
say  that  it  is  bad.  So,  as  to  other  matters  in  bankruptcy,  it  is  a 
settled  practice  for  one  partner  alone  to  prove,  one  partner  to 
vote  in  the  choice  of  assignees,  and  one  partner  to  sign  the  cer- 
tificate. Under  these  circumstances  I  am  bound  to  be  governed 
by  what  my  predecessors  have  done,  to  be  of  opinion  now  that 

(a)  6  6ea  n,  c  80.  (b)  1  Tamiton's  Rep.  477. 
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this  signiBg  is  Bufficient  If  I  made  a  different  deoimon  it  would 
cut  down  all  the  oommiasions  taken  oat  hj  partoera.  This 
point  is^Jiowever,  now  before  the  CJourt  of  King's  Bench 
[*J101]  for  their  ^decision ;  but  I  should  h<^  that  court  would 
f  have  somebody  from  this  court  to  state  to  ihm  the 

practice  which  h^  obtained  in  this  respect  here.  With  respect 
to  dormagli  pajrtaers  this  court  has  oonstantly  said,  that  if  a  man 
deals  with  A.  B.  knowing  nothing  of  C.  D.  his  partner,  and  hay- 
ing nothing  to  do  with  him,  he  miaj  consider  hiiDaaelf  as  the  sep- 
arate creditor  of  A .  B. ;  it  has,  however,  been  lately  decided  at 
law,  that  if  an  action  i£^  brought  in  such  a  case  he  may  plead  the 
partnership  in  abatement  I  never,  however,  will  disturb  the 
practice  here.  In  the  present  case,  however,  the  question  is 
i(}i^t]|kr  ther^ibeing^  acknowledged  joint  debt  at  one  time,  it 
is  g^Ae  by  takmg  a  sq>arate  security,  but  which  has  never  been 
paid?  Ifhink  that  in  this  case  the  bills  were  taken  as  a  mode 
of  satisfying  the  debt,  and  not  in  discharge  of  it,^and  they  not 
having  been  paid  when  due,  the  so  taking  them  go§s  for  nothing. 
As  to  the  feet  of  this  petitioner  being  twice  a  bankrupt  before, 
and  not  having  paid  15^.  in  the  poimd  under  the  second  com- 
mission, I  take  the  law  upon  that  to  be,  that  his  future  effects 
are  certainly  liable ;  but  not  to  his  assignees.  It  has  been  deci- 
ded, that  where  a  creditor  brings  an  action,  and  the  defendant 
pleads  his  bankruptcy  in  bar  of  the  action,  the  plaintiff  may 
show  in  reply  the  fi^ct  of  155.  in  the  pound  not  having  been  paid 
under  such  second  commission,  and  thereupon  future  effects  are 
liable  in  judgment  at  the  suit  of  such  creditor.  A  similar  deci- 
sion has  also  taken  place  in  the  case  of  the  insolvent  acts.  But 
surplus  effects  are  not  liable,  to  be  claimed  by  such  bankrupt's 
assignees,  and  the  present  commission  is  therefore  clearly  not  to 
be  superseded  upon  that  ground. 


February  7th. — Another  petition  having  been  presented  in  this 

bankruptcy  to  supersede  the  commission,  and  relying 

[^102]    still  ^upon  the  above  defect  in  the  bond,  the  Lord 
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^     * _ ■ 

Chancellor  this  day  decided  the  point  upon  Which  he  had 
intimated  the  above  opinion,  and  stated  that  he  thought  the 
clanse  in  the  act  did  not  apply  to  the  case  of  oneof  seveiul  part* 
ners  signing  the  bond.  Indeed  he  considered  the  point  as  hayiQ|( 
been  jiflicially  decided  over  and  over  again,  and  acted  upon  for  f 
great  many  years,  in  which  he  must  at  this  dajiacquiesce,  what* 
ever  might  have  been  the  constniction  of  the  act  if  ^e  point 
had  been  res  tnteara. 


In  Mc  parte  Boberts,  which  came  on  14th  Maroh^  the  same 
point  occurred  upon  the  execution  of  the  bond  by  only  one  of 
the  parties  who  were  petitioning  cieditors,  the  petition  being  to 
supersede  the  commission  upon  that  groun^the  bgj^krupt  laiD^ 
about  to  be  tried  at  York  the  following  day  for  conoedin^j^his 
effects.  But  Lord  Eldon,  without  hearing  the  other  kide,  said 
that  in  Ex  Parte  Hbdgkinson  he  had  looked  into  all  the  statutes 
and  authoritieif  which  bore  upon  the  point,  and  had  collected  to- 
gether all  the  acts  which  one  partner  could  do  to  bind  the  firm, 
and  the  whole  formed  an  irresistible  mass  compelling  him  to 
decide  against  the  objection,  and  he  accordingly  dismissed  the 
petition. 


Spottiswoode  v.  Stockbale. 


1815 :  19th  and  Slst  January. 

Deed  of  composition  by  creditors  not  signed  within  the  time  stated  in  it,  though  yoid 

at  law,  yet  if  the  creditors  act  under  it,  who  hare  not  signed  it,  it  is  good  in  equity. 

Flea  of  two  creditors  not  hayii^  so  signed  it  therelbro  held  bad. 

The  bill  in  this  case  was  filed  by  some  of  the  creditors  of  John 
Stockdale,  deceased,  who  were  trustees  as  hereinafter  mentioned, 
against  his  widow,  who  was  also  his  exeoutiix,  stating  that  Stock- 
dale  in  his  lifetime  being  indebted,  called  a  meeting  of  his 
creditors,  when  it  was  agreed  that  he  should  assign 
Ho  the  plaintiffs  all  his  estate  and  effects  as  trustees,  for    plOS] 
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the  benefit  of  themselves  and  his  other  creditois.  By  inden- 
ture, dated  the  18th  May,  1814,  he  accordingly  conveyed  a 
leasehold  estate  and  other  effects  to  the  plaintiffi  in  the  usual 
xnanner ;  but  with  a  proviso  that  in  case  all  thqicreditors  of  Stock- 
dale, whose  debts  respectively  amounted  to  50  J.  or  upwardf^*  except 
only  such  creditfps  who  had  charges  upon  the  said  leasehold  estate 
of  the  gm^  John  Stockdale  for  their  debts,  and  who  chose  only 
to  rely  thereon,  should  not  by  themselves,  or  by  their  respective 
partner  or  partners,  attorneys  or  agents,  thereunto  legally  au- 
thorized, duly  execute  the  said  indenture,  or  a  duplicate  thereof, 
or  otherwise  accede  dt  agree  to  the  terms  and  conditions  thereof 
on  or  beforb  the  18th  April  next  ensuing,  then  and  in  such  ca^ 
the  said  assignment  was  to  be  null  sCnd  void.  The  bill  further 
§isieA  that  Stockdal^  shortly  after  the  execution  of  the  said  in- 
dei^taire,  delivered  torne  plaintiff  a  paper  which  he  assured  them 
contaiq^^  an  accurate  list  of  the  names  of  all  the  persons  to 
whom  he  was  indebted  in  the  sum  of  602.  or  upwards ;  and  that 
all  the  persons  included  in  such  list  did,  on  or  before  the  18th 
April^  1814,  agree  to  sign  the  said  indenture  of  the  18th  March, 
1814,  and  have  actually  signed  the  same.  Stockdale  died  the 
21st  Jun§,  1814,  having  first  duly  made  his  will,  and  thereby 
appointed  the  defendant  his  sole  executrix,  who  has  siace  proved 
the  will  and  possessed  herself  of  his  effects.  After  the  death  of 
Stockdale  the  plaintifi^  discovered  that  he  was  indebted  to  other 
persons  to  a  large  amount,  besides  those  included  in  the  list ;  but 
to  which  creditors  the  bill  stated  that  the  plaintiff  have  since 
caused  applications  to  be  made  requesting  diem  to  become  par- 
ties to  the  said  indenture,  and  in  consequence  of  such 
[*104]  applications  they  executed  the  same  ^accordingly.  The 
plaintifl^  charged  that  although  all  the  creditors  of 
Stockdale  did  not  execute  the  assignment  by  the  time  limited 
therein  for  that  purpose,  nevertheless,  as  all  the  creditor  execu- 
ted or  otherwise  assented  theiaeto,  whose  names  were  included  in 
the  list  delivered  to  the  plaintiffs,  they  insisted  that  the  indenture 
was  good  and  valid. 

The  bill  prayed  an  account  against  the  widow  and  executrix 
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of  Stockdale,  and  that  his  estate  and  effects  migM  be  applied 
according  to  the  provisions  in  the  deed,  and  that  a  person  might 
be  appointed  to  conduct  and  manage  the  business,  and  a  receiver 
appointed  of  Ae  debtg,  and  that  the  defendant  might  be  re- 
stndiied  from  interfering  in  the  testator's  affidrs. 

•  # 

To  this  bill  the  defendant  put  in  a  plea,  therebylRating  that 
two  persons  mentioned  in  the  plea-  were  creditors  of  Stockdale, 
and  whose  debts  amounted  respectively  to  50?.  or  upwards ;  that 
they  respectively  had  not  any  charges  on  the  leasehold  estate  of 
Stockdale  for  their  debts ;  and  that  they  respectively  did  not  by 
themselves,  or  by  their  respective  partner  or  partners,  attorneys 
or  agents  thereunto  lawfully  authorized,  duly  execute  the  said  in- 
denture or  duplicate  thereof,  or  otherwia|  acced#or  agree  to-4he 
terms  and  conditions  thereof^  on  or  before  the  17th  day  o*  April 
next  ensuing  the  day  of  the  date  of  the  said  indenture. 

A  motion  being  made  at  the  last  seal  before  the  term,  upon  an 
affidavit  of  the  facts  of  the  bUl,  for  an  injunction  to  restrain  the 
defendant  from  interfering  in  the  affairs  of  her  late  husband,  by* 
receiving  any  debts,  or  in  any  other  manner,  and  to  appoint  a 
proper  person  to  manage  the  business,  and  also  for  a  re- 
ceiver ;  it  was  objected  to  such  application,  that  *pending  [*105] 
the  plea  which  had  been  put  in,  such  motion  could  not 
be  made.  And  though  it  was  argued  in  reply  to  the  objection 
that  an  ad  interim  order  could  be  made  notwithstanding  a  dila- 
tory ;  yet  the  Lord  Chancellor  ordered  the  motion  to  stand  over, 
and  the  plea  and  the  motion  to  come  on  together  in  the  term. 
The  plea  and  motion  afterwards  came  on  together. 

Mr.  Hartj  in  support  of  the  motion,  and  against  the  plea, 
argued,  that  the  defendant  should  have  put  in  a  demurrer,  and 
not  a  plea,  the  question  being,  whether,  under  the  circumstances 
stated  in  the  bill,  the  deed  of  assignment  was  not  good  in  equity, 
though  some  creditors  had  not  executed  it  within  the  time  speci- 
fied in  the  deed.  That  this  plea  was  put  in  as  a  receipt  in  full  to 
the  application  made  to  the  court  by  the  motion. 
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Sir  Samu^li^Romillyi  andMr.  ShadweU^  for  the  defendfol^  aigaed 
that  a  demurrer  could  not  have  been  put  in,  because  the  bill 
stated,  that  although  all*  the  creditors  did  not  execute  the  deed 
of  assignment  within  the  time  limited  t|ierein.f4r  that  purpose* 
yet  as  all  the  creditors  executed,  ot  otherwise  aasented  thj|reto 
within  ttiat  time^'hose  names  were  included  in  the  list,  that  the 
de^  was  gpod  and  yalid 

The  Lord  Chai^-cellor  r-^I  take  it  to  be  quite  clear  that  it 
creditors  are  to  execute  a  deed  of  assignment  by  a  time  stated 
therein,  and  it  is  provided  by  the  deed  ^at  in  case  they  do  not 
do  so,  that  the  deed  shall  be  null  and  void ;  in  case  they  do  not 
execute  the  deed  within  that  time,  the  d^ed  is  void  at  law.  This 
deed,  therefore,  was  void  at  law  for  that  reason.  But  it  is  the  con- 
stant course  in  equity,  that  if  creditors  act  under  such  a 
[*106]  deed,  and  tha-eby  treat  *it  as  valid,  although  they  have 
not  executed  it,  that  a  court  of  equity  will  also  act  under 
it,  and  treat  it  as  valid,  whether  such  creditors  have  signed  it  or 
not.  The  bill  in  this  else  stating  expressly  that  such  (mditors  as 
were  not  included  in  the  list  having  been  requested  to  become 
parties  to  the  deed,  they  have,  in  consequence  of  such  applications, 
executed  the  sam6  accordingly ;  the  plea  does  not  extend  to  that 
fact,  and  I  think  it  therefore  bad :  it  relies  on  the  non-execution 
merely,  not  at  all  touching  the  true  question  in  tbf  cause. 


February  9ih. — ^His  lordship  a  few  days  afterwards  said,  he  j 

thought  the  plea  must  stand  for  an  answer,  with  liberty  to  except  | 


In  the  Matter  of  Lord  Portsmouth 

1815. 

Fdyate  hearings  always  on  the  consent  of  both  parties. 

The  Lord  Chancellor,  before  going  into  his  private  room 
for  the  purpose  of  proceeding  with  the  further  hearing  of  the 
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petition  AQidaffidaTits,  according  to  appointitcAt,  piiKitely,  asho 
liad  done  before  in  the  same  business,  desired  that  it  might  be 
understood  that  it  had  been  the  uniform  practice  in  Chancery,  as 
long  as  the  couA  had  existed,  that  in  the  case  of  family  disputes, 
on  th#  application  of  the  couhsel  on  both  sidesiin  such  family 
disputes,  to  hear  the  same  in  the  Chancellor's  piwate  room ;  and 
that  what  was  so  done  was  Aerefore  not  the  act  of  the  judge, 
but  of  the  parties  themselves  in  8U#t  £Eunily  cases 


*MiLi;s  v.  Fry.  [*107] 

1816:4AFebniarf. 

After  ordec  to  elect  to  proceed  at  law  or  in  equity,  a  receiver  appointed  by  this  court 
cannot  distrain  for  rent,  without  undertaking  to  proceed  in  equity  only. 

Mr.  Haslewood  moved,  on  the  part  of  the  receiver  in  this 
cause,  tha^ie  said  receiver  might  be  at  liberty  to  distrain  upon 
the  several  tenants  of  the  premises  mentioned  In  the  pleadings  of 
this  cause  who  refiised  to  pay  their  rents  to  him,  and  that  the 
above-named  defendant'might,  within  a  fortnight,  deliver  to  him, 
the  said  receiver  an  account  of  all  sums  received  by  him  for 
rent  of  the  said  premises,  and  up  to  what  particular  time  such 
rents  have  been  received.  The  application  was  made  upon  an 
affidavit  that  the  tenants  had  refused  to  pay  the  rents,  and  that 
he  had  applied  in  vain  to  them  and  to  the  defendant  for  infor* 
mation  as  to  what  was  due.  The  bill  filed  in  this  case  had 
prayed  an  injimction  to  restrain  the  defendant  from  receiving 
the  rents,  the  appointment  of  a  receiver,  and  that.the  title  deeds 
might  be  brought  into  court.  The  court  had  already  granted 
the  injunction  and  appointed  a  receiver. 

Sir  Samuel  Romilly^  for  the  defendant,  stated  that  an  order 
had  been  obtained  on  the  part  of  the  defendant  to  put  the  plain- 
tiff to  his  election  to  proceed  either  at  law  or  in  equity,  he  having 
brought  an  action  as  well  as  having  filed  the  present  bill.    On 
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the  other  lAd,  tllb  {plaintiff  had  moved  to  have  it  revised  to  the 
Master  whether  the  proceedings  at  law  and  in  equity  were  both, 
for  the  same  thing.  This  motion  had  been  oj^MXsed,  and  the 
court  haying  taken  time  to  consider,  had  not  yet  disposed  of  the 
motion.  But  he  submitted  that  the  ord^  to  elect  having  been 
made,  and  the  plaintiff  not  having  yet  elected  whether  he  would 
proceed  at  law  or  in  equity,  the  co«rt  could  not  now  grant  the 
motion  made  in  the  cause.   ^  *      li 

[*108]  *The  Lord  Chanckllob  : — ^I  doubt  whether  I  ought 
to  have  granted  the  motion  for  the  receiver  in  this  case, 
or  the  application  for  the  injunction ;  but  I  must  have  done  so  upon 
the  principle,  that  part  of  the  relief,  if  not  all  the  relief  which  the 
plaintiff  claimed  to  be  entitled  to,  was  in  equity  only,  and  could 
not  be  had  at  law,  namely,  the  injunction,  and  the  delivery  of  the 
deeds.  The  order  for  putting  the  plaintiff  to  his  election  having 
been  obtained,  and  the  plaintiff,  notwithstanding  it,  proceeding 
in  equity,  I  doubt  now  whether  he  ought  to  have  the  benefit  of 
the  order  to  elect.  The  receiver  might  have  come  a^n  indiffer- 
ent person,  and  applied  to  the  coi|ct  for  restraining  the  plaintiff 
from  proceeding  at  law.  I  cannot  help  the  receiver  upon  the 
present  application,  for  if  I  make  this  order,  every  tenant  of  the 
estate  may  to-morrow  file  a  biU  of  interpleader,  in  consequence  of 
the  proceedings  by  the  plaintiff  both  at  law  and  in  equity. 

The  plaintiff,  however,  undertaking  to  proceed  in  equity  only, 
the  court  made  an  order,  reciting  such  undertaking,  according  to 
the  terms  of  the  motion. 


Sherwood  v,  Sajtoerson. 


1815 :  4th  Febroaiy. 

Ko  oostB  upon  liberty  given  to  traverse  an  inquisition  in  InnBcj, 

A  COMMISSION  in  the  nature  of  a  writ  de  lunaiioo  inquiroido 
had  issued,  to  inquire  of  the  lunacy  of  Kitty  Sherwood,  a  plaintiff 
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in  this  caiuie.  %The  comxnifision  had  been  exefuled  o# 

the  12th  of  August,  *1814,  and  by  the  inquisition  there-    [*109] 

npon  taken,  it  was  amongst  other  things  found  that  the 

said  Kitty  Sherwood  was  neither  a  lunatic  nor  idiot,  but  of  un. 

sound  mind,  so  that  she  was  not  sufficient  for  the  goyemmenM>f 

herseli^  h^  manors,  messuages,  goods  and  chattels,ntnd  that  the 

said  Kitty  Sherwood  had  been  in  the  same  state  of  mind  sfece 

the  Isttfanuary,  1814.  4; 

Some  of  the  relations  of  the  said  plaintiff,  Kitty  Sherwood, 
having  presented  a  petition  for  liberty  to  traverse  the  said  in- 
quisition, the  same  had  been  allowed. 

The  parties  who  had  presented  the  first  petition  for  the  com- 
mission of  limacy  now  applied  by  petition  to  have  their  costs  of 
suing  out  the  commission  taxed  and  paid  to  them. 

Sir  Samuel  Bomilly^  Mr.  Martin  and  Mr.  Johnson  for  the  peti- 
tion, argued  that  although  Lord  Loughborough,  in  Ex  pa'^ 
Femej{a)  had  laid  that  no  costs  could  be  given  upon  a  successful 
traverse,  there  being  no  properfy  in  such  case  in  the  hands  of  the 
crown,  yet  that  in  the  present  case,  the  inquisition  was  still  sub- 
sisting, nothing  have  been  done  beyond  the  permission  given  to 
traverse  it.  * 

Mr.  Leach,  Mr.  WethereU  and  Mr.  Wingfield^  relied  upon  Ex 
parte  Feme,  arguing  that  the  rule  of  law  laid  down  in  that  case 
would  be  evaded  if  the  party  were  to  be  permitted  to  come  and 
obtain  an  order  for  their  costs,  after  permission  ]Md  been  given 
to  traverse,  but  before  the  successful  termination  of  the  traverse. 

*The  Lord  Chancellor  : — ^I  am  of  opinion  with  L6rd  [*110] 
Loughborough,  in  the  case  mentioned,  and  f  q|ther  think 
that  the  traverse  having  hot  yet  succeeded  makes  no  difference. 
The  result  of  the  traverse  cannot  vary  the  question  of  right  I 
lament,  however,  that  I  have  not  the  power  of  giving  costs,  con- 
siderable expenses  having  been  incurred  with  very  proper  motives. 

(a)  6  Yea.  832. 
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Dyson  v.  Bbnsok. 

1816 :  Tth  Febroary. 

Auto  order  fixr  time  to  answer,  a  denuurer  may  be  taken  off  the  fUe, 

Mb.  Habt  moyed  to  take  a  demurrer  off  the  file,  as  having 
been  put  in  by  the  defendant  in  this  6b,uae^  after  he  had  Stained 
an  order  for  dx  weeks'  time  to  answer. 

Mr.  Treshve  opposed  the  motion,  upon  the  ground  that  the  or- 


for  tune  had  been  obtained  by  the  solicitor  by  petition  at  the 
Eolls,  before  he  had  received  a  copy  of  the  bill,  and  merely  to 
prevent  an  attachment,  and  that  before  the  order  was  drawn  up, 
which  it  had  never  been,  the  demurrer  had  been  put  in.  He 
stated  that  this  was  a  proper  case  to  take  the  opinion  of  the 
court  upon  a  demurrer,  it  being  a  bill  filed  by  one  partner 
against  the  other  for  an  account  without  praying  a  dissolution  of 
the  partnership,  and  referred  to  Forman  v.  Homfray^{d)  to  show 
that  such  a  bill  could  not  be  su^Mned. 

[*111]  *The  Lord  Chakckllor  : — If  after  one  order  for 
time  to  answer  the  defendant  might  demur,  he  might 
also  demur  even  after  a  third  order  for  time  to  answer.  Per- 
haps it  may  be  es^dient  to  make  some  regulation  allowing  a 
defendant  further  time  to  demur  than  he  now  has ;  but  accord* 
ing  to  the  subsisting  practice,  this  demurrer  has  been  irr^ularly 
put  in,  and  th#efore  must  be  taken  off  the  file  with  costs. 

(a)  2  Yes.  and  Beamea,  329. 


Wright  v.  Atktns. 

1816:  ^th  February. 

Devise  and  bequest  of  real  and  leasehold  estate  to  the  defendant  "ami  her  heirs  for^ 
eoer^  in  IhefitUest  confidence  (fuU  afier  her  decease  she  wiU  demee  Ihe  property  to  my 
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famUy^^  is  an  estate  in  fee  at  law,  but  only  for  life  in  equity,  wittitb  trust  as  to 
the  inheritance.  The  decree  at  the  Bolls  affirmed,  with  this  qualification  as  to 
the  declaration  of  the  oarty's  right    S.  C,  17  Tes.  255  ;  1  Ves.  and  Beames,  313. 

Words  of  confidence,  if  the  object  be  certain,  and  the  subject  ascertained,  in  equity 
always  create  a  trust  ♦ 

L  will  devising  real  estates  for  tffe,  with  remainder  "to  the  &mily,"  the  heir  aMiw 
is  entitled  under  that  tenn. 

T^n  wa^an  appeal  froxn  the  decree  of  the  Master  of  the  Eolls. 

The  testator,  Wright  Edward  Atkyns,  by  his  will,  dated  the 
29tb»October,  18654,  devised  and  bequeathed  all  his  manors,  mes- 
suages, farms,  lands,  tenements,  .advowsons  and  hered^tamejjfc, 
as  well  leasehold  as  freehold  and  copyhold,  in  Norfolk  and  Nor- 
wich, or  in  any  other  town,  parish  or  place,  next  or  near  ad- 
jqjning,  with  their  appurtenances,  and  all  other  his  real  estates 
whatsoever  and  wheresoever,  and  of  what  tenure  or  tenures  so- 
ever, unto  his  dear  mother  Charlotte  Atkyns,  and  her  heirs  for- 
ever, in  the  fullest  confidence,  that  after  her  decease  she 
will  devise  the  property  to  his  *family ;  and  he  thereby  [*112] 
subjected  and  charged  the  a^pjpsaid  hereditaments  and 
premises  with  the  payment  of  all  his  just  debts  that  he  should 
owe  at  the  time  of  his  decease.  And  he  thereby  gave  and  be- 
queathed to  his  aforesaid  dear  mother  Charlotte  Atkyns,  all  his 
goods,  chattels  and  personal  estate  for  her  own  benefit ;  and  ap- 
pointed her  his  executrix.  The  testator  departed  this  life  with- 
out leaving  any  issue,  and  the  plaintifl^,  who  "was  his  imcle,  was 
the  testator's  heir  at  law ;  and  he  was  also  entitled  to  two  sAma, 
2,700^.  and  1,000Z.,  as  personal  representative  q^  a  mortgagee ; 
being  also  the  trustee  under  a  conveyance  of  the  testator's  father, 
subject  to  those  mortgages  upon  trust  for  pajonent  of  the  same 
by  sale  of  the  estates. 

The  bill  was  filed  against  Charlotte  Atkyns  as  devisee  and  ex- 
ecutrix, praying  an  account  of  what  was  due  for  principal  and 
interest  upon  the  mortgages,  and  that  the  defendant  might  bo 
decreed  to  pay  the  same  in  case  the  court  should  be  of  opinion 
that  she  is  entitled  to  the  fee  simple  and  inheritance  of  the  estates 
devised;  ot  in  defeult  of  payment,  or  in  case  the  court  should  be 

8  ' 
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of  opinion  that  the  defendant  is  entitled  to  an  estate  for  life  only, 
and  therefore  not  bound  to  pay  the  plaintiflF,  then  that  the  same 
might  be  raised  by  sale  of  the  estates. 

By  the  decree  at  the  BoUs  it  was  declared  that  tbe  defendant 
Mrs.  Atkyns  must  be  considered  as  only  tenant  for  life  of  the 
her^taments  and  premises  mentioned  in  the  pleadings,  and  that 
the  plaintiiFwas  entitled  to  raise  by  sale  of  th|  estates,  oA  suffi- 
cient part  thereof,  what  should  be  found  to  be  due  for  principal 
and  interest  in  respect  of  the  charge,  and  for  his  costs,  and  that 
what  should  be  found  due  for  interest  since  the  defend- 
£*113]  ant  took  possession  should  be  ^answered  by  her  person- 
ally, and  that  what  should  be  found'due  for  principal 
and  interest  accrued  at  the  time  the  defendant  took  possession  of 
the  estates,  and  the  plaintiff's  costs,  when  taxed,  shotdd  accord- 
ingly be  raised  by  sale  of  the  said  estates,  or  a  sufficient  part 
thereof.  •■ 

jTfie  case  was  argued  by  Sir  Samuel  RomiUy  and  Mr.  Heys  for 
the  plaintiff;  and  by  Mr.  XeocA,  Mr.  Eall^  and  Mr.  Bdl  for  the 
defendant.  But  the  arguments  and  authorities  made  use  of  at 
the  Eolls  being  already  fiilly  reported,  and  the  same  being  also 
very  much  gone  into  and  considered  by  the  Lord  Chancellor  in 
his  judgment,  they  are  not  here  repeated.  The  case  had  stood 
some  time  for  judgment,  and  On  the  above-mentioned  day  the 
Lord  Chancellor  gave  his  decision  as  follows ; 

This  was  a  case' argued  some  time  ago,  to  the  consideration  of 
which  I  have  since  addressed  my  mind,  in  the  hope  that  I  should 
have  been  able  to  form  an  opinion  more  satisfiictory  to  myself 
than  the  one  I  have  formed.  It  was  a  case  that  came  before  the 
Master  of  the  Rolls,  and  in  which  he  made  a  decree,  in  August, 
1810,  and  by  that  decree  declared,  that  under  the  circumstances 
of  the  case,  the  defendant  was  to  be  considered  only  as  tenant  for 
life  of  the  hereditaments  and  premises  mentioned  in  the  plead- 
ings, and  that  th6  plaintiff  was  entitled  to  raise,  by  sale  of  the 
estates,  or  a  sufficient  part  thereoi^  what  should  be  found  to  be 
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due  for  principal  and  interest,  in  respect  of  a  charge  at  the  time 
lite  defendant  took  possession  thereof,  and  that  what  should  be 
found  to  be  due  for  interest,  since  the  defendant  took  possession, 
should  be  answered  by  her  personally,  and  he  ordered  that  what 
should  be  found  to  be  due  for  principal  and  interest  accrued  to 
the  time  the  defendant  took  possession  of  the  estates, 
and  the  plaintiff 's  costs  when  *taxed,  should  accordingly  [*1K] 
be  raised  by  the  sale  of  the  said  estates,  or  a  sufficient 
part  thereofi 

Upon  this  declaration  in  the  decree,  it  appears  to  me  inaccu- 
rate to  state  by  a  declaration  that  the  defendant  was  only  tenant 
for  life ;  and  if  the  decree  is  right,  these  words  must  be  qualified 
by  attending  to  the  circumstances,  that  the  defendant  is  tenant 
in  fee  at  lawunder  the  will ;  but  supposing  the  principle  of  the 
decree  right,  the  fee  simple  at  law  is  clothed  with  the  trust  for 
some  person  i^henever  the  tenant  in  fee  shall  do  some  act,  so 
tiiat  in  equity  the  defendant  is  tenant  in  fee  at  law,  and  tenant 
for  life  in  equity,  and  some  other  person  is  entitled  to  the  inherit- 
ance after  the  death  of  the  tenant  for  life. 

Upon  a  point  so  important  as  that  which  is  decided  in  this 
.case,  it  appears  to  me  to  be  a  circumstance  much  to  be  regretted, 
that  on  a  record  framed  as  this  is,  that  point  should  have  been 
determined ;  but  I  agree  that  it  was  necessary  to  be  determined, 
for  the  plaintiff  being  entitled  to  a  charge  on  the  estate,  it  would 
be  difficult  to  say  how  the  estate  could  be  responsible  for  the 
charge  so  created  between  this  lady,  as  the  tenant  for  life  in 
equity,  and  the  person,  if  any  person  there  is,  who  is  entitled  to 
the  estate,  if  the  interest  of  the  charge  must  be  kept  down  by  the 
tenant  for  life.  It  was  necessary,  therefore,  to  ascertain  whether 
the  defendant  was  tenant  for  life  in  equity,  and  tenant  in  fee  at 
law. 

The  will,  a  copy  of  which  I  have  before  me,  is  the  will  of  Mr. 
Atkyns,  the  son  of  this  lady,  by  which  he  gives  all  his  manors, 
messuages,  farms,  lands,  tenements,  advowsons  and  heredita- 
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ments,  as  well  leaaehold  as  freehold,  in  Norfolk  and 
[*115]     Norwich,  or  in  any  Mother  town,  parish,  or  place,  next 

or  near  adjoining,  with  their  appurtenances,  and  all 
other  his  real  estate  whatsoever  and  wheresoever,  and  of  what 
tenure  or  tenures  soever,  unto  his  dear  mother  Charlotte  Atky  ns, 
and  her  heirs  forever,  in  the  fullest  confidence  that  after  her  de- 
cease (by  which  he  must  have  meant  at  her  decease),  she  would 
devise  the  property  to  his  family :  and  there/oUow  words  which 
it  appears  to  me  are  important  to  state,  and  which  I  observe  are 
not  part  of  any  printed  or  written  report  that  I  have  seen ;  but 
which  have  a  tendency  to  show  what  the  testator  had  in  con- 
templation, when  he  used  these  words,  "  in  the  fullest  confidence 
that  after  her  decease  she  will  devise  the  property  to  his  family." 
Ailer  charging  the  premises  with  the  payment  of  his  debts,  he 
goes  on  to  say,  "  and  I  do  hereby  give  and  beqtteath  to  my 
aforesaid  dear  mother  Charlotte  Atkyns  all  my  goods,  chattels, 
and  personal  estate  for  her  own  benefit,"  and  then  |ie  makes  her 
his  executrix.  The  personal  estate  is  given  by  words  which  ex- 
press to  give  it  absolutely  for  her  benefit.  With  respect  to  the 
real  estate,  if  the  former  part  of  the  will  is  to  be  looked  to,  it  is 
a  question  of  real  estate  only,  which  is  given  in  the  fullest  confi- 
dence that  after  her  decease  she  will  devise  the  property  to  his 
family.  It  is  given  to  her  and  her  heirs  forever,  which,  as  it 
appears  to  me,  must  vest  the  legal  interest ;  then  follow  words 
of  confidence,  which,  if  the  object  be  certain,  and  the  subject 
ascertained,  are  always  taken  in  this  court  to  create  a  trust 

With  respect  to  the  words  of  confidence,  that  they  are  suffi- 
cient to  create  a  trust,  there  can  be  no  doubt.  As  to  the  subject 
about  which  the  confidence  is  expressed  there  can  be  also  no 
doubt,  for  the  words  are,  "  the  property."  As  to  the  object,  the 
object  is  described  under  the  words  "my -family,"  and 
[*116]  the  question  is,  *whether  the  words  "my  family"  suffi- 
ciently ascertain  the  object  in  whose  favor  this  confi- 
dence is  expre&sed  with  respect  to  the  subject  ?  It  is  observable, 
that  the  confidence  expressed  with  respect  to  the  subject  and  ob- 
ject is,  that  she  will  do  a  certain  act,  viz.,  that  she  will  devise  the 
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property  to  his  family.  Th^t,  therefore,  prima  facie  seems  to  im- 
port that  she  has  till  the  last  moment  of  her  life  the  power  of 
doing  the  act,  which  the  testator  expresses  his  confidence  that 
she  will  do,  and  when  she  is  doing  that  at  the  last  moment  of 
her  life,  the  terms  with  reference  to  which  this  confidence  is  ^^' 
iptGS^A  prima  facie^  import  that  the  object,  in  respect  of  whom 
the  confidence  is  not  to  be  violated  must  be  some  object  to 
whom  she  can  pass  the  estate  by  devise. 

On  the  argument  and  consideration  of  this  case,  I  have  been 
distressed  by  two  circumstances ;  the  one  is,  that  I  observe  his 
Honor,  in  giving  his  judgment,  and  the  printed  report  is  con- 
firmed by  the  written  report,  states  "  with  respect  to  the  cases 
cited,  which  relate  to  personal  property,  or  to  real  and  personal 
property,  comprised  in  the  same  devise,  or  where  the  meaning  is 
rendered  ambiguous  by  other  expressions  or  dispositions,  they 
will  not  bear^  upon  the  question."  He  further  represents  cor- 
rectly what  Lord  Hardwicke  said  in  Pyot  v.  Pyot,{a)  that  "  the 
Pyots"  described  the  particular  stock,  and  that  the  name  stood 
for  the  stock,  but  did  not  go  to  the  heir  at  law,  as  in  the  case  in 
Dyer  ;(6)  it  must  be  nearest  relations ;  taking  it  out  of  the  stock ; 
from  which  case  it  also  diflfers  as  the  personal  is  involved  with 
the  real ;  and  it  was  meant  that  both  should  go  in  the  same 
manner,  and  could  the  personal  go  to  the  heir  at  law  ? 
*You  will  observe,  that  if  the  testator  had  had  any  [*117] 
leasehold  estate,  or  had  acquired  any,  prior  to  the  time 
of  his  death,  that  this  would  have  been  a  case  of  a -mixed  devise 
and  bequest  of  personal  and  real  estate ;  for  it  is  not,  as  the  ar- 
gument represents,  a  case  of  the  devise  of  the  manors,  messua- 
ges, farms,  lands,  tenements,  advowsons  and  hereditaments ;  but 
the  words  are,  "  I  give,  devise  and  bequeath  all  my  manors 
messuages,  fSarms,  lands,  tenements,  advowsons  and  heredita- 
ments, as  well  leasehold  as  freehold,"  in  the  manner  described. 

Another  circumstance  that  has  distressed  me  in  the  consider- 
ation of  the  case  before  me  is  this ;  the  word  "family  "  has  been 

(a)  1  Vea  335.  (h)  Chajman's  Case^  Dj.  333. 
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understood,  and  it  has  been  insisted,  that  it  has  been  used  ever 
since  the  case  in  Dyer,  which  is  confirmed  by  the  case  of  Ooun- 
den  V.  Glerke^{d)  where  the  real  estate  is  given  to  a  man  "the 
best  and  worthiest  of  the  family,"  that  is  the  heir  at  law  of  the 
family ;  and  there  can  be  little  doubt,  after  what  one  sees  of 
decisions,  that  if  this  had  been  a  will  devising  the  real  estate  to 
the  defendant  for  life,  with  remainder  to  his  femUy,  that  these 
words,  "his  family,"  would  be  taken  to  describe  his  heir  at  law. 
But  as  far  as  I  have  seen,  with  reference  to  the  argument  or 
judgment  in  this  case,  it  does  not  seem  to  me  to  have  been  in 
discussion  before  his  Honor,  or  that  his  judgment  adverts  to  the . 
circumstance  that  this  is  not  a  case  where  the  word  "femily  "  is 
to  be  considered  with  reference  to  the  occurrence  of  the  word  in 
the  text  of  the  will ;  but  with  reference  to  the  nature  of  the  con- 
fidence and  the  act  to  be  done,  in  order  that  the  person  to  whom 
the  estate  is  devised  in  fee  may,  if  I  may  so  express  it,  be  capa 

ble  of  benefiting  by  the  act,  duly  attending  to  the  con- 
[*118]     fidence  *reposed,  in  giving  to  the  person  described  by 

the  words  "my  family."  For  imless  that  person  is 
certainly  described  by  the  words  "  my  family,"  this  trust  cannot 
take  effect.  And  perhaps  the  statement  I  am  making  is  mate- 
rial, as  having  some  countenance  in  the  mind  of  the  learned 
judge. 

It  is  impossible  not  to  have  been  anxious  in  respect  to  this 
case,  and  in  respect  to  a  late  case  in  Taunton,(5)  and  another  in 
the  1  Term  Eeports,  487,  Note ;  and  I  note  it  as  extremely  to  be 
lamented  that  all  the  cases  had  not,  upon  each  of  these  questions, 
been  thoroughly  looked  into  when  this  judgment  was  given, 
because  it  is  extremely  difficult  to  reconcile  the  representations 
of  these  cases  in  law  and  eqidty.  If  anybody  will  take  tiie 
trouble  to  look  into  the  case  of  Spring  on  the  demise  of  TUcher 
V.  Biles^  in  the  note  to  1  Term  Reports,  485,  they  will  find  Mr. 
Justice  Buller  disputing  whether  the  doctrine  of  trust  and  confi- 
dence relates  to  real  estate ;  they  will  also  find  him  stating,  that 
where  there  are  words  of  confidence  that  a  person  will  give  it 

(a)  Hob.  33  (&)  1  Taunt  263,  266. 
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to  his  lelatioBS,  that  it  mea,ns  next  of  kin ;  and  there  are  cases 
m  this  court  that  seem  to  go  on  that.  In  this  note  the  case  of 
Sarding  v,  Olyn  is  also  referred  to,  in  which  case  Sir  Samuel 
Eomilly  and  myself  were  afterwards  concerned.  The  result 
there  was,  not  that  the  widow,  to  whom  the  property  was 
given,  was  bound  to  give  it  to  the  next  of  kin ;  so  much  other- 
wise that  she  gave  it  to  a  person  of  the  name  of  Henry.  Swin- 
dell, who  was  not  next  of  kin.  He  was  a  defendant  with  lus 
father,  who  was  next  of  kin,  so  that  the  son  could  not  be 
next  of  kin,  and  the  decree  confirmed  the  title  of  the  son 
to  that  part  of  the  property  which  the  widow  had 
*bequeathed  to  him,  and  the  efiFect  could  be  no  more  [*119] 
than  this,  that  if  she  did  not  give  it  to  the  person  who 
answered  the  description  of  the  relation,  that  the  word  "  relation" 
would  operate  in  favor  of  the  next  of  kin,  with  this  difference, 
that  the  next  of  kin  would  take  as  the  relations,  yet  they  would 
not  take  in  the  same  proportions  which  the  next  of  kin  would 
take  imder  the  statute.  That  principle  was  followed  up  in 
Thomas  v.  Hole^{a)  and  in  the  case  oi  Hands  v.  Eands,{b)  which 
was  determined  in  1782.  It  appears  that  the  notion  of  the  Mas- 
ter of  the  Bolls,  at  that  day,  who  decided  the  cause,  was,  that 
although  where  there  was  a  trust  of  that  sort  for  relations,  it 
might  be  in  the  power  of  the  party  in  whom  the  confidence  was 
reposed  to  disappoint  the  expectations  of  the  relations,  where 
they  were  next  of  kin,  yet  that  unless  these  expectations  were 
actually  disappointed  by  the  act  of  the  person  in  whom  the  con- 
fidence was  reposed,*' they  had  that  species  of  interest  in  the  prop- 
erty which  would  entitle  them  to  sue  in  this  court,  and  to  have 
the  property  secured  by  being  brought  into  court,  and  the  court 
would  secure  it  ttom.  some  other  person  not  entitled  to  it  under 
the  trust  which  was  created  under  the  words  of  confidence.  The 
case  of  Harding  v.  Glyn  and  Hands  v.  Hands^  had  express  refer- 
ence to  giving  the  property  at  the  death  of  the  person  in  whom 
the  confidence  was  reposed.  I  mark  the  circumstance  as  bring- 
ing this  case,  as  fer  as  the  power  of  devising  goes,  within  the 

(a)  Caa  Temp.  Talbot  (5)  Cited  1  Tenn  Rep.  261,  iST. 
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reach  of  the  cases  decided.  But  I  do  not  think  it  is  necessary 
to  attend  to  the  power  considered  specifically  as  a  power  to  give 
by  devise,  for  if  the  party  has  a  power  to  give,  whether  the  words 
devise  or  bequeath  are  inti^oduced  or  not,  as  a  power  she  must 

have  a  right  to  exercise  the  power  at  any  part  of  her 
[*120]    life,  and  therefore  might  *be  capable  of  exercising  it  by 

some  future  act,  and  that  may  be  a  future  act  that  qan- 
not  be  executed  at  that  time,  for  it  is  to  be  executed  in  favor  of 
persons  who  are  then  living,  and  who  must  answer  the  descrip- 
tion of  next  of  kin  of  the  person  who  reposes  the  confidence  in 
the  person  who  is  to  do  the  ftiture  act.  In  the  case  of  the  word 
"relations,"  generally  speaking,  one  has  to  observe  this,  that 
relations  not  only  imply  next  of  kin,  but  other  persons  who  are 
related  in  much  more  remote  degrees,  and  that  where  there  is  a 
power  of  giving  or  devising  to  relations,  the  power  which  reposed 
confidence,  or  expressed  the  trust,  applies  to  a  great  variety  of 
objects,  among  whom  the  power  might  be  exercised :  and  yet  it 
it  is  not  impossible  that  a  case  may  exist  where  a  testator  repo- 
sing such  confidence  may  die  with  only  one  individual  surviving, 
who  would  answer  the  description  of  relation ;  and  I  think  it 
would  be  found  difficult  to.  say,  that  because  only  one  individual 
could  be  represented  as  the  object  in  the  favor  of  whom  the  trust 
was  expressed,  that  a  different  construction  was  to  be  put  upon 
such  a  will,  from  what  would  be  put  on  a  will  in  which  ex  can- 
cessis  it  was  admitted  that  there  were  a  variety  of  objects  cer- 
tainly described,  or  to  be  made  certain  by  the  act  which  adopted 
them.  It  would  be  a  difficult  thing  that  the  decision  of  the  court 
should  be  different  in  one  case  from  what  it  would  be  in  the 
other.  Now  it  is  in  some  such  sort  of  way  as  this  that  I  have 
considered  all  the  difficulties  pressed  on  me  against  the  authority 
of  the  decision  of  the  Master  of  the  EoUs,  and  I  should  have 
found  satisfaction  if  I  could  have  found  in  the  decision  assistance 
to  my  mind. 

What  has  been  said  as  to  the  power  of  devising  real  estates 

when  it  has  been  pressed  on  me,  and  pressed  at  my  sug- 

[*121]    gestion,  is  this  •,  why  should  the  *testator  have  given 
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this  lady  a  power  of  devising,  if  by  the  words  "  my  family" 
he  only  meant  his  heir  at  law?  On  the  other  hand  it  has 
been  said,  why  should  he  describe  her  mode  of  leaving  as  a 
gift  to  be  made  by  devise,  if  he  meant  his  heir  at  law  who  might 
be  dead  before  her  ?  and  that  argument  carries  weight  from  the 
reasoning  of  the  judges  in  the  case  to  which  I  have  alluded  in 
the  Term  Reports.  It  carries  weight  from  the  judgment,  and 
speaking  with  all  humility,  more  weight  than  that  judgment  would 
have  given  the  argument  if  the  judgment  had  been  considered 
with  reference  to  all  the  decisions  in  this  court.  But  with  re- 
spect to  the  first  of  these  objections,  that  it  is  a  power  to  devise 
to  the  heirs  of  the  family,  it  appears  to  me  that  there  is  no  dif- 
ference between  that  case,  and  the  case  that  might  occur  where 
the  trust  was  with  respect  to  personal  estate,  and  the  person  who 
expressed  the  confidence  had  but  one  relation  in  the  world ;  or 
the  fiict  that  that  relation  might  be  dead  before  the  power  could 
be  executed  by  will,  and,  therefore,  that  as  a  confidence  or  trust 
reposed,  it  must  cease  to  operate,  because  the  trust  and  confi- 
dence could  not  be  executed  in  the  mode  the  testator  had  ap- 
pointed it  should.  My  answer  to  that  is,  that  if  the  word  "  rela- 
tions" is  to  be  taken  as  next  of  kin,  or  if  it  so  happen  that  there 
is  no  relation  but  the  next  of  kin,  in  all  cases  where  the  power 
of  giving  personal  estate  is  to  be  exercised  in  future,  which  it 
must  be,  for  it  must  be  exercised  by  a  future  act  of  gift  or  be- 
quest ;  and  it  appears  to  follow  in  this  case  that  the  court  has 
overlooked  the  objection,  or  has  not  thought  it  of  sufficient 
weight  to  destroy  the  trust,  but  has  said  that  if  these  persons 
should  die,  and  not  be  disappointed  by  any  act  of  the  party  in- 
terested, notwithstanding  they  could  not  be  the  objects,  they 
shall  take. 

*The  result  of  the  whole  amounts  to  this.    I  pass  over    [*122] 
the  case  of  Harland  v.  Trigg,{a)  in  which  it  was  impos- 
sible that  the  words  "my  femily"  could  mean  an  heir  at  law. 
I  remember  the  case  myself,  and  I  have  had  frequent  occasion  to 
mention  the  case  in  Dyer,  and  the  case  in  Ambler.(6)    In  the 

(a)  1  Bro.  .C.  0.  142.  (&)  CfurUiffe  v.  Cunliffe,  Amb.  686. 
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case  of  Harland  v.  Triggy  there  was  not  a  word  said  about  femily ; 
it  was  impossible  to  say  anything  with  effect ;  because  the  ai^- 
ment  was,  that  the  testator  had  given  leasehold  estate  to  the 
same  uses  as  his  real  estates,  and  had  expressed  that  the  lease- 
hold estate  should  be  given  to  his  family.  It  was  thereupon  con- 
tended by  those  who  took  interests  in  remainder,  that  the  testator 
meant  that  these  leasehold  estates  should  go  along  with  his  free- 
hold estates.  Two  answers  were  given,  1st,  that  he  had  clothed 
his  leasehold  estates  with  the  use  of  his  real  estates ;  and  next 
that  the  estates  which  were  not  so  clothed  should  go  to  the  same 
usea  They  were  not  contending  for  the  word  "  family,"  because 
the  testator  had  two  daughters  who  were  his  co-heiresses  at  law 
and  next  of  kin ;  therefore,  unless  you  made  out  from  the  con- 
text that  by  the  word  "  femily"  he  meant  remainder-men,  you 
did  not  advance  a  step.  When  I  say  unless  you  made  it  out 
from  the  context,  I  admit  that  the  words  "my  femily"  have  been 
words  that  have  had  constructions  more  or  less  large.  The 
cases  at  law  amount  to  this,  that  if  a  man  devises  to  ^A.  B.  with 
remainder  to  his  family,  inasmuch  as  the  court  never  will  hold 
a  devise  to  be  too  uncertain,  unless  no  fair  construction  can  be 
put  upon  it,  that  the  heir  at  law,  as  the  worthiest  of  the  family, 
is  the  person  taken  to  be  described  by  the  word  "femily." 
Therefore,  in  this  case  if  this  had  been  a  devise  to  Mrs.  Atkyns, 

in  terms  which  would  have  regulated  the  quantity  of 
[*123]     estate  at  law ;  that  is,  if  it  had  been  to  Mrs.  *Atkyns  for 

life,  with  remainder  to  "  my  family,"  that  would  have 
been  remainder  (subject  to  a  question  whether  the  heir  at  law 
took  by  descent  or  purchase)  descriptive  of  some  heir  at  law.  If 
that  would  have  been  so,  the  question  arises  whether  the  power 
of  devising,  and  the  fact  that  the  heir  at  law  may  be  dead  be- 
fore the  power  can  be  executed,  makes  any  difference  ?  and  I 
have  alluded  to  the  cases  I  have  mentioned  for  the  purpose  of 
pointing  out  the  difficulty  of  establishing  consistently  with  the 
cases  the  doctrines  laid  down. 

In  this  case  the  leasehold  estates  are  expressly  mentioned 
among  the  gifts  with  respect  to  which  the  confidence  is  expressed. 
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I  have  observed  the  fact  does  not  seem  to  have  been  taken  notice 
of,  or  to  have  been  mentioned  at  the  bar,  that  the  testator  men- 
tions leasehold  estates,  though  he  has  none.  Not  that  his  having 
no  leasehold  estates  makes  any  difference ;  for  by  his  mentioning 
that  she  may  dispose  of  leasehold  estates,  you  must  take  him  to 
have  the  same  intention  as  to  leasehold  as  to  freehold  estates. 
Then  the  difficulty  occurs  to  which  the  Master  of  the  Bolls 
alludes,  and  which  Lord  Hardwicke  states  in  the  case  of  Pyot  v. 
Pyot ;  and  yet  this  difficulty  has  been  got  over  in  later  cases, 
for  in  the  case  in  the  Common  Pleas,  and  in  the  case  in  the 
Term  Eeports,  where  the  word  relation  is  used,  both  courts  said, 
that  the  words  "  my  relations,"  relating  to  real  estate,  shall  re- 
ceive the  same  construction  as  with  respect  to  personal  estate. 
Then  if  they  will  receive  the  same  construction  as  real  estate,  as 
with  respect  to  personal  estate,  it  is  difficult  to  say  per  contm^ 
that  the  words  "  my  family"  shall  not  receive  the  same  construc- 
tion wi^h  regard  to  real  and  personal  estate.  I  have  a  difficulty 
with  respect  to  the  decision  in  the  year  1782,  which  is 
mentioned  in  the  note  in  Taunton's  *Eeports,  before  re-  [*124] 
ferred  to,  the  manuscript  of  which  I  understand  was 
from  among  the  papers  of  the  kte  Mr.  Cox,  where  the  word 
"family"  was  used,  that  it  gave  the  real  estate  to  the  heir  at 
law,  and  the  personal  estate  to  the  next  of  kin.  It  is  not  neces- 
sary to  say,  whether  that  decision  would  not  be  open  to  con- 
siderable question.  There  was  no  real  estate  there,  so  that  there 
could  be  no  competition  about  it ;  but  it  would  be  too  much  to 
say,  after  it  had  been  held  that  the  word  "  relation"  by  analogy 
to  the  Statute  of  Distributions  will  give  the  real  estate,  that  the 
word  "femily"  will  not  give  personal  estate.  Whether  that  can 
be  maintained,  or  the  decision  in  1732,  makes  no  difference  in 
this  case. 

There  was  a  case  which  I  have  taken  a  good  deal  of  pains  to 
find  out  It  happened  early  in  the  period  in  which  I  have  lived 
in  Westminister  Hall.  It  was  a  case  in  the  family  of  a  Mr, 
Morris,  of  the  Western  circuit,  whom  many  must  remember.  It 
is  a  case  which  I  am  sure  would  be  found  to  bear  on  this,  if  we 
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could  get  at  it  It  was  the  practice  at  that  time  of  day  (I  am 
alluding  to  an  old  period)  that  you  had  no^uch  doctrine  in  a 
court  of  equity,  as  that  a  man  was  obliged  xo  take  a  doubtful 
title.  Of  that  there  was  no  doubt.  If  a  bill  was  filed  for  the 
specific  performance  of  a  contract,  and  the  court  compelled  you 
to  take  the  title ;  if  ;^ou  did  not  like  it  you  applied  to  the  House 
of  Lords^  and  took  its  opinion  on  the  title,  and  though  the  opin- 
ion of  the  House  of  Lords  would  not  bind  those  who  were  no 
parties  to  the  suit,  it  would  form  a  precedent  to  go  by  in  future. 
With  respect  to  the  will  of  Mr.  Morris,  there  was,  as  I  said,  a 
question  in  his  family,  and  though  I  cannot  take  upon  myself  to 

say  how  far  it  bears  on  this  case,  yet  I  have  a  strong 
[*125]    impression  on  my  mind  that  it  *does  bear  on  it  under 

some  such  devise  as  is  contained  in  this  will.  An  agree- 
ment was  made  for  the  purchase  of  the  estate ;  the  <j[uestion  was 
first  discussed  in  the  Exchequer,  and  afterwards  in  the  House  of 
Lords,  and  there  "  confidence"  was  held,  as  by  the  Mastej  of  the 
EoUs  in  the  present  case,  to  amount  to  a  trust.  I  have  not  been 
able  to  trace  the  case,  so  as  to  state  the  circumstances  of  it  in 
such  a  way  as  to  induce  me  to  represent  it  as  any  authority  for 
the  inclination  of  the  opinion^I  have  formed  in  looking  to  this 
case,  in  the  midst  of  all  the  difficulties  with  which  it  is  sur- 
rounded. I  have  no  hesitation  in  stating  this  case  to  be  of  so 
much  importance  and  difficulty,  that  I  should  have  no  objection 
to  hear  it  again  discussed  in  argument,  or  made  the  subject  of 
appeal  elsewhere,  in  order  that  a  point  of  this  magnitude  may  be 
left  with  less  uncertainty  than  now  hangs  about  it  But  my 
present  opinion  is,  that  I  cannot  disturb  the  judgment  of  the 
Master  of  the  KoUs. 

f 


Kemeys  v.  Haksard. 
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Notwithstanding  two  private  acts  of  Parliament  reducing  younger  children's  portions 
in  proportion  to  the  other  interests  in  the  estate ;  the  court  would  not  enforce  an 
agreement  ehtered  into  by  one  of  the  younger  children  in  execution  of  the  private 
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acts,  thereby  oonsentiiig  to  accept  a  stated  sain  in  satia&otion ;  Buch  agreemeDt 
being  inserted  by  the  piaintilTs  sohcitor  in  a  receipt  from  her,  on  paying  her  a 
small  sum  of  money,  H^  she  being  in  great  distress  and  embarrassment  at  the 
time. 

By  settlement,  dated  the  14th  and  15th  April,  1756,  made 
npon  the  marriage  of  John  Gardner  Keme^  ftnd  Jane  his  wife, 
the  fether  and  mother  of  plaintiflF,  certain  estates  were  conveyed 
to  trustees,  among  other  trusts  to  raise  the  sum  of  4,000t,  for  the 
portions  of  younger  children,  payable  at  twenty -one  or  marriage. 
There  were  two  such  younger  clflldren  of  the  marriage, 
*Jane  Gardner  Kemeys  and  Susannah  Kemeys.  Jane  [*1263 
Gardner  Kemeys,  in  the  year  1779,  intermarried  with 
Hansard,  of  much  inferior  station  in  life,  and  without  the  appro- 
bation of  her  family,  and  the  defendant  was  the  issue  of  that 
marriage.  Hansard,  the  defendant's  father,  carried  on  the  busi- 
ness of  a  seedsman,  and  afterwards  failed,  and  was  committed  to 
the  Fleot  prison,  where  he  died.  It  appeared  that  the  defend- 
ant's mother  was  left  a  widow,  in  such  distressed  circumstances 
as  to  have  been  arrested  for  the  amount  of  her  husband's  funeral 
expenses.  Under  these  circumstances  she  applied  to  the  plain- 
tiff, her  brother,  for  payment  of  her  portion,  who  referring  her 
to  his  solicitor  Fownes,  a  verbal  agreement  was  in  1808  entered 
into,  by  which  she  seems  to  have  consented  to  accept  the  sum  of 
1,780Z.,  on  account  of  her  portion.  It  appeared,  that  on  the  24th 
February,  1809,  Fownes  paid  to  the  widow,  at  his  office,  the  sum 
of  20/.,  on  account  of  interest  of  the  said  1,780Z.,  and  thereupon 
Fownes  made  her  sign  a  receipt  as  follows :  "  Received  the  24th 
February,  1809,  of  J.  K.  G.  Kemeys,  Esq.,  by  payment  of  Messrs. 
White  and  Fownes,  the  sum  of  20?.,  on  account  of  the  half  year's 
int^restof  1,780Z.  due  to  me  in  November  last,  which  said  sum 
of  1,780Z.,  I  agree  to  accept  in  full  of  my  claims  on  him  and  his 
estates,  and  to  execute  a  release  for  the  same,  on  its  being  paid  or 
secured  to  me."  Other  small  payments  were  afterwards  made 
to  the  widow,  who  died  in  1811,  leaving  her  daughter,  the  de- 
fendant, her  executrix.  The  defendant  refusing  to  abide  by  the 
agreement,  the  plaintiff  filed  the  present  bill,  praying  a  specific 
performance  of  it 
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Two  private  acts  of  Parliament(a)  had  been  obtained  by  liie 
plaintiff,  but  without  the  concurrence  o^  or  even  con- 
[*127]  suiting  with  his  sisters.  The  effecvof  these  acts  *was 
to  provide  for  a  debt  due  jfrom  his  father  to  the  crown, 
and  for  moneys  due  tjpon  mortgage,  and  to  secure  a  proportion- 
able  provision  as  thjs^*  portions  of  the  younger  children,  in  conse- 
quence of  the  reduced  value  of  the  estates. 

The  defence  made  by  the  answer  waa,  that  l,780i  was  not  a 
fair  proportionable  part  of  the  ^d  portion,  and  that  the  agree* 
ment  to  accept  it  was  unduly  oljfcained  from  the  defendant's 
mother,  who  was  at  the  time  under  great  distress  and  embarrass- 
ment in  her  circumstances,  and  that  the  plaintiff's  conduct 
amounted  to  duress  towards  her. 

Mr.  Leach  and  Mr.  WethereU,  for  the  plaintiff,  relied  upon  the 
receipt  as  evidence  of  the  agreement,  and  upon  the  payments 
made  as  constituting  acts  of  part  performance.  They  contended 
that  l,780i  was  doing  proportionate  justice  to  each  of  the  daugh- 
ters under  the  acts  of  Parliament,  and  that  the  agreement  to  ac- 
cept it  was  such  a  one  as  a  court  of  equity  would  enforce. 

Sir  Samvd  Bomilly  and  Mr.  Dowdeswell^  for  the  defendant, 
objected  to  the  receipt  as  insufficient  evidence  of  the  agreement, 
there  being  no  confirmation  of  it.  It  was  also  improperly  ob- 
tained from  the  defendant's  mother,  not  being  explained  to  her, 
and  advantage  being  taken  of  her  distressed  situation.  It  was 
void  for  want  both  of  consideration  and  mutuality  according  to 
the  decisions  both  at  law  and  in  equity.  The  private  acts  do  not 
bind  the  defendant  or  her  mother,  neither  having  been  party  to 
them,  and  there  being  great  uncertainty  as  to  the  benefit  which  . 
those  acts  provide  for  the  younger  children. 

[*128]        *Mr.  Leach  in  reply. — The  private  acts  were  bene* 
ficial  to  the  defendant's  mother,  as  without  them  her 

(a)  12  G«o.  lU,  and  34  Q«o.  lU. 
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only  remedy  would  have  beeft  to  have  redeemed  the  incumbrance 
on  the  estates.  -^ 

The  Master  op  the  Rolls  : — The  bargain  which  was  entered 
into  might  be  a  good  one  for  Mrs.  Hansard.  I  don't  know  how 
that  may  be.  The  question  is,  whether  this  court  should  decree 
a  specific  performance  of  it  ?  Now  there  is  abundant  evidence 
that  she  entered  into  an  agreement.  It  is  contained  in  the  re- 
ceipt, and  that  will  do  as  well  as  in  5,  distinct  instrument  for  the 
purpose ;  but  I  think  it  has  not  Ipeikn  properly  introduced  there. 
The  original  agreement  was  by^  parol,  not  very  distinct  in  itself; 
and  the  receipt  is  an  acknowledgment  of  it,  which  was  not  in- 
tended to  have  been  given  by  Mrs.  Hansard.  She  went  to  Mr. 
Fownes,  not  for  the  purpose  of  signing  an  agreement,  but  in  order 
to  receive  a  snaall  sum  of  money ;  but  which  he  would  not  pay 
unless  she  would  sign  the  agreement.  It  ought  to  have  been 
stated  to  her  what  she  was  to  sign,  which  it  was  not ;  but  appears 
to  havs  been  extorted  from  her.  Neither  was  it  any  conclusive 
agreement.  On  entering  into  it  she  certainly  meant  to  have  her 
money  down ;  whereas  she  was  only  paid  some  trifling  sums. 
In  the  circumstances  in  which  she  was,  it  made  all  the  dijSerence 
to  her  that  the  money  should  be  paid  down.  She  was  so  dis- 
tressed in  her  circumstances  that  she  appears  even  to  have  been 
arrested  for  the  expenses  of  her  husband's  funeral.  The  plain- 
tiff says  he  meant  to  pay  her  at  his  convenience,  and  that  she 
was  satisfied  so  to  be  paid  the  1,7802.  But  no  benefit  resulted 
to  her  from  such  an  arrangement,  and  even  the  acts  of  Parlia- 
ment leave  her  interests  in  a  state  of  complete  uncer- 
tainty. I  *therefore  think  that  the  agreement  was  ob-  [*129] 
tained  from  her  under  such  disadvantageous  terms,  that 
this  court,  upon  its  general  principles,  will  not  enforce ;  nay,  in- 
deed, ought  not  to  enforce,  for  the  sake  of  the  precedent.  The 
biU,  therefore,  must  be  dismissed ;  but  there  being  no  evidence  of 
fraud,  let  it  be  without  costs. 
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Waugh  V,  Lakd. 

1815 :  Ith  and  9th  February. 

Tenant  in  common  of  a  moiety  having  obtained  a  decree  for  redemption  of  his  moiety, 
afterwards  takes  a  conveyance  of  tho  equity  of  redemption  of  the  other  tenant  in 
oommon,  and  then  files  a  supplemental  bill  for  a  redemption  as  to  that;  stating 
that  a  prior  conveyance  of  that  equity  of  redemption  by  the  assignees  of  that  ten- 
ant in  conmion,  who  had  been  a  bankrupt,  and  in  which  conveyance  tba  bank- 
rupt had  joined,  was  void  as  against  tho  bankrupt,  having  been  improperly  made. 
Bill  dismissed,  being  supported  by  the  ©tidence  of  the  bankrupt  alone. 

A  bankrupt  cannot  be  compelled  to  join  in  a  conveyance  by  his  assignees. 

The  bill  filed  in  this  case  was  filed  as  a  supplemental  bilL  It 
stated,  that  in  1802  the  plaintiff  had  fiiled  his  original  bill  against 
the  defendant  Land  and  some  of  the  other  defendants,  for  a  re- 
demption of  a  moiety  of  a  dissenting  chapel  at  Leeds.  In  1798, 
the  plaintiff  and  Price,  one  of  the  defendantsi(plaintiff  and  Price 
being  dissenting  ministers),  had  purchased  and  taken  a  convey- 
ance to  themselves  as  joint  tenants  of  a  piece  of  ground,  on 
which  they  began  to  build  the  chapel  in  question.  By  inden- 
tures of  the  8th  and  9th  July,  1793,  the  plaintiff  and  Price  mort- 
gaged the  premises,  and  the  chapel  then  erecting,  for  300i  to 
Pawson  and  Lee.  The  chapel  was  afterwards  finished  at  a  con- 
siderable expense,  and  by  indentures  of  the  19th  and  20th  Janu- 
ary, 1795,  the  plaintiff  and  Price,  together  with  Pawson  and 
Lee,  who  joined  in  assigning  their  interest,  conveyed  the  ground 
and  chapel  to  the  defendants  Land,  Lonsdale,  Howell 
[*130]  and  Lawson,  to  secure,  in  the  *first  place,  the  said  300Z. 
and  interest,  thereby  conveyed  and  assigned  to  the  said 
defendants;  and  further  to  secure  other  moneys  advanced  by 
them  towards  building  the  chapel,  stated  at  l,812t  In  March, 
1795,  the  plaintiff  and  Price  were  declared  bankrupts,  by  sell- 
ing books,  they  being  schoolmasters,  and  the  defendants  Waggit, 
Miers  and  Reynolds  were  chosen  assignees  of  their  estate.  Price 
soon  after  obtained  his  certificate.  The  said  commission  of 
bankrupt  was  stated -to  be  fraudulent  and  collusive,  as  against 
the  plaintiff.    In  February,  1799,  the  plaintiff  brought  an  action 
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of  trover  against  the  said  assignees,  in  order  to  try  the  validity 
of  the  said  commission,  and  having  obtained  a  verdict  therein, 
the  commission  was  afterwards  superseded  by  order  of  the  Lord 
Chancellor,  on  the  26th  January,  1802.  By  the  decree  at  the 
Rolls,  in  Easter  Term,  1807,  it  was  declared,  that  the  plaintiff 
was  entitled  to  redeem  his  moiety  of  the  said  mortgaged  premi- 
ses, and  the  usual  accounts  were  directed. 

The  bill  now  filed,  after  reciting  the  above  proceedings,  stated 
by  way  of  supplement,  that  by  indentures  dated  the  21st  and 
22d  July,  1807,  between  Price  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  in  consideration  of  425Z.  secured  to  be  paid  by 
plaintiff  to  Price,  the  latter  had  conveyed  to  the  plaintiff  and  his 
heirs  all  that  his  (Price's)  moiety  or  half  part  of  the  said  ground 
and  chapel.  That  since  the  above  decree  the  plaintiff  had  dis- 
covered that  the  said  assignees  had  acted  fraudulently  and  collu- 
sively  in  selling  the  equity  of  redemption  of  the  said  ground  and 
chapel  tot  the  defendants  Land,  Lonsdale,  Howell  and  Lawson. 
It  stated,  that  Price  was  improperly  prevailed  upon  by  the  said 
assignees  to  join  in  the  said  conveyance  of  the  equity  of 
redemption,  under  the  persuasion,  that  as  a  bankrupt  *he  [*181] 
was  bound  to  join  in  the  conveyance  by  his  assignees ; 
but  that  he  had  only  executed  as  a  formal  party,  without  con- 
sideration, and  that  he  never  would  have  done  so,  if  he  had 
known  or  believed  that  the  commission  of  bankrupt  against  him 
and  the  plaintiff  was  not  valid,  and  would  be  superseded.  The 
plaintiff  therefore  insisted,  that  having  purchased  and  taken  a 
conveyance  of  Price's  moiety,  he  was  entitled  to  redeem  the 
same,  notwithstanding  the  prior  conveyance  of  the  said  assig- 
nees, in  which  Price  had  so  joined,  to  Land  and  the  others. 

The  bill  prayed,  that  it  might  be  declared  by  the  decree  of  the 
court,  that  the  deed  or  deeds  by  which  it  ^A'as  alleged  that  Price 
had  conveyed  or  released  his  equity  of  redemption  in  the  said 
mortgaged  premises,  were  void  as  against  plaintiff  and  Price,  and 
that  by  virtue  of  the  indentures  of  the  21st  and  22d  July,  1807, 
the  plaintiff  was  entitled  to  redeem,  as  well  the  moiety  of  Price  as 
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iLe  plaintiff's  original  moiety;  and  that  the  necessary  accounts 
might  be  taken. 

The  answers  of  all  the  defendants,  except  Price,  denied  all  the 
fraud  and  collusion  stated  in  the  bill,  or  that  Price  had  been 
improperly  prevailed  upon  to  convey  the  equity  of  redemption, 
under  the  circumstances  represented  in  the  bill ;  but  the  same 
was  a  fair  and  bona  fide  sale,  and  that  he  had  joined  with  the 
said  assignees  in  conveying  the  same  by  indenture  of  the  21st 
March,  1796.  Price,  by  his  answer,  admitted  the  above  statement 
in  the  bill.  There  was,  however,  no  evidence  on  the  part  of  the 
plaintiff  in  support  of  the  fraud  and  undue  influence  stated  by 
the  bill,  except  the  evidence  of  Price,  who  was  examined  as  a 
witness  for  the  plaintiff,  and  who  deposed  to  the  effect  stated  in 
his  answer. 

[*132]  *Sir  Samuel  Romilly  and  Mr.  Wear,  for  the  plaintiff 
argued  that  he  was  entitled  by  the  present  bill  to  have 
a  decree  for  a  redemption  of  the  moiety  which  he  had  purchased 
of  Price ;  and  that  the  defendants  should  have  made  their  objec- 
tion, if  there  was  any  weight  iq  it,  by  demurrer.  The  question 
as  to  Price's  right  to  redeem  his  moiety  could  not  have  been 
decided  in  the  original  cause.  A  decree  might  be  made  as 
between  the  defendants  to  the  present  suit,  as  was  commonly 
done  in  causes  where  there  are  several  incumbrancers  of  the  same 
estate.  So  in  bills  of  interpleader,  decrees  are  made  between 
defendants  upon  evidence  between  them. 

* 
The  Lord  Chancellor,  in  the  course  of  the  argument,  ob- 
served that  this  was  the  first  instance  of  a  person  filing  a  bill,  sta- 
ting that  another  person  had  been  defrauded  of  his  right ;  that  the 
plaintiff  had  bought  that  right,  and  now  sued  upon  it.  That  there 
seemed  two  convenient  modes  of  putting  the  question  for  deci- 
sion, either  by  demurrer  or  by  plea. 

Mr.  Leach,  Mr.  Agar  and  Mr.  jBbB,  for  the  defendants,  insisted 
that  a  right  of  this  sort  could  not  be  purchased,  it  being  contrary 
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to  the  policy  of  the  law  \{a)  and  that  a  supplemental  bill  could 
not  be  filed  in  this  case,  or  the  evidence  of  Price  entitle  the 
plaintiff  to  relief  under  it,  even  if  that  evidence  were  at  all 
admissible. 

The  Lord  Ghaitckllor: — ^In  this  case  the  plaintiff  and  Price 
were  originally  joint  tenants  of  the  premises  in  question ;  but  that 
makes  no  diffeience'as  to  the  question  to  be  decided  in 
this  *suit,  though  it  seems  to  have  been  thought  that  it  [*183] 
did.  The  original  bill  filed  charged,  that  by  collusion 
the  commission  of  bankruptcy  issued  against  the  plaintiff  and 
Price;  but  that  is  omitted  in  the  supplemental  bill.  The  trad- 
ing, however,  in  sohool-books  was  not  sufficient  to  constitute  a 
trader  within  the  meaning  of  the  bankrupt  laws,  and  the  com* 
mission  therefore  was  certainly  bad.  As  to  the  supplemental  biD, 
I  cannot  help  observing,  that  if  it  was  meant  to  claim  a  right  to 
redeem  a  moiety  only,  it  seems  oddly  framed  for  that  purpose,  it 
being  difficult  to  know  from  the  prayer  of  it  whether  a  redemption 
of  the  whole  is  not  claimed  by  it.  The  conveyance  of  the  equity 
of  redemption  is  material  in  this  case.  There  is  great  difficulty  - 
as  between  the  defendants  in. getting  rid  of  the  &ct  of  Price  hav- 
ing joined  his  assignees  in  that  conveyance.  The  court  is  obliged 
in  this  case  to  decide  as  between  the  defendants.  The  case  men- 
tioned of  incumbrancers  is  different,  because  there  the  court  by 
reference  to  the  master  first  gets  his  report^  thereby  ascertaining 
the  facts  before  it  decides. 

I  know  not  imder  wljat  class  or  denomination  of  pleadings 
this  bill  is  properly  to  be  ranked,  whether  it  is  a  bill  of  review 
upon  new  evidence,  filed  without  leave  of  the  court,  or  what  it 
is.  It  states  part  of  the  allegations  of  the  original  bill,  and  al- 
leges a  discovery  of  fraud  and  collusion,  as  to  the  conveyance  of 
the  equity  of  redemption  by  Price.  Not  one  syllable  of  this 
fraud  or  collusion  is  either  admitted  or  proved.  No  passage  in 
either  of  the  answers  has  been  read  in  evidence ;  and  lest  there 
should  have  been  a  slip  of  attention  in  the  counsel,  I  have  my- 

(a)  Stat.  32  Hen.  VIH,  c.  9. 


134  CASES  m  CHAFCERT. 

1815/— Weston  v.  Haggemton^ 

self  read  the  answers  through,  and  find  that  no  passage  cotdd 
have  been  read  in  evidence.    Conaidering  the  case  then  even 

upon  the  allegations  of  the  bill,  I  cannot  see  that  fraud 
[*134]     *or  collusion  has  been  practiced  upon  Price.    It  is  not 

sufficiently  stated,  nor  indeed  is  it  at  all  stated,  as  it 
should  have  been,  that  the  other  defendants  had  notice  of  such 
fraud  or  collusion  before  they  became  purchasers,  without  which 
no  relief  could  be  given  against  them.  If,  however,  there  were 
sufficient  allegation  of  this,  there  is  not  the  least  evidence  of  it 
Suppose  Price  had  filed  a  bill,  he  could  not  himself  give  evidence 
to  destroy  his  own  deed ;  if  so,  his  assignment  to  another  cannot 
enable  that  other  to  use  Price's  evidence  for  the  same  porpofle. 
The  evidence  of  Price  then  is  nothing  at  all  in  the  case ;  the  al* 
legations  of  fraud  in  the  bill  being  denied  by  all  the  other  de- 
fendants. As  to  his  having  been  compelled  by  his  assignees  to 
join  in  the  conveyance  of  the  equity  of  redemption,  no  bankrupt 
can  be  compelled  so  to  join.  K  a  purchaser  does  not  like  the 
title  unless  the  bankrupt  joins,  he  certainly  often  does  so^  but  he 
cannot  be  forced  to  it.  As  a  judge,  I  have  not  upon  the  whole 
the  least  doubt  that  this  bill  must  be  dismissed. 

.  Bill  dismissed  with  costs* 


Weston  v.  Haggerstok, 


1816:  loth  February.  ^ 

After  enrollment  of  a  decree,  errors  appearing  npon  the  &ce  of  schedules  permitted 
to  be  corrected  upon  motion  -without  a  bill  of  revie"wc;  but  the  court  would  not 
permit  an  afiQdavit  introducing  a  new  fact  to  be  used  for  that  purpose^ 

In  taking  an  account  in  the  Master's  office  the  following  mis- 
take was  made  in  casting  up  the  schedules :  the  Master  had  car-' 
ried  forward  the  balance  from  one  schedule  to  the  next,  and  the 
balance  of  that  to  the  following,  and  so  on,  through  several 
schedules ;  but  instead  of  charging  the  defendant  with 
[*136]    the  balance  only  *appearing  by  the  last  schedule,  which 
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indaded  the  other  balances,  he  had  cast  up  all  the  different 
sehedules,  and  ohaiged  the  defendant  with  the  amount  of  the 
whole,  thereby  charging  him  with  several  thousand  pounds 
more  than  he  ought.  The  defendant  upon  the  cause  coming  on 
for  fiirflier  directions  was  decreed  to  pay  the  sum  so  reported 
due  from  him.  The  plaintiff  then  enrolled  his  decree,  after 
which  tibe  mistake  was  discovered.  The  question  was,  whether 
ihe  error  could  be  rectified  upon  a  summary  application  to  the 
court,  or  whether  the  enrollment  having  taken  place,  did  not  ren- 
der a  bill  of  review  necessary. 

Mr.  BeU  and  Mr.  Ileald^  in  suppcwrt  of  the  application  when  it 
first  came  on(a)  which  was  some  time  back,  cited  several  *cases 
from  the  register's  book,  to  show  that  such  an  error  could  be 
corrected  notwithstanding  the  enrollment,  without  the  necessity 
of  a  bill  of  review,  and  also  referred  to  several  authorities  at  law 
in  which  mistakes  in  records  at  law  had  been  oermitted  to  be 
amended. 

Mr.  Agar,  on  the  other  side,  insisted,  that  a  bill  of  review  was 
necessary. 

The  Lord  Chancellor  thought  that  aa  errors  apparent  upon 
the  fece  of  schedules  could  be  rectified,  even  after  enrollment ; 
but  that  there  could  be  no  correction  except  of  such  apparent 
errors,  and  therefore  that  the  mistake  which  had  been  made  in 
the  schedules  in  this  case  might  be  rectified. 

Mr.  Agar  afterwards,  onthe  first  above  mentioned  day,  applied 
upon  affidavit  for  the  plaintiff  to  have  some  further 
*sums  allowed  him  which  he  claimed,  and  which  he  [*136] 
contended  ought  to  have  been  inserted  in  the  schedules, 
and  that  as  the  defendant  had  on  his  part  been  permitted  to  cor- 
rect a  mistake  in  the  account,  a  similar  indulgence  ought  to  be 
given  to  the  plaintiff. 

(a)  Thia  part  of  the  case  ex  relaHonei 
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The  Lord  Chancellor  : — ^I  remember  being  satisfied  upon 
the  authorities  stated  to  me,  when  this  case  was  on  before,  that 
any  error  apparent  upon  the  schedules  might  be  rectified.  But 
I  am  of  opinion  that  no  affidavit  introducing  a  new  feet  can  be 
permitted  after  enrolhnent.  As  to  any  error  in  charge  or  dis- 
charge appearing  upon  the  report,  it  may  be  corrected.  Though 
interest  should  be  allowed  on  apparent  balances,  I  think  also 
that  if  those  apparent  balances  should  not  appear  to  be  real  bal- 
ances, the  party  would  not  be  entitled  to  interest  upon  them.  I 
cannot,  however,  send  it  to  the  Master  to  inquire  into  errors  of 
an  enrolled  decree,  appearing  only  by  affidavit  In  permitting 
the  amendment  which  I  before, thought  might  be  made,  I  never 
meant  to  interfere  as  if  the  enrollment  had  not  taken  place. 


BOOTLE  V,  BlUNDELL. 


1816 :  9th,  10th  and  13th  Febroar^. 

On  the  trial  of  an  issue  devisavit  vd  rum  directed  by  this  oourt,  all  the  yntiumoB  to 
the  wHl  should  be  examined. 

An  issue  devisavit  vel  non  having  been  directed  by  this  court, 
the  case  was  tried  at  the  last  assizes  for  Lancaster,  when  the 
attorney-general,  who  had  gone  down  special  for  the  plaintiff, 
having  called  one  witness  to  the  will  and  examined  him,  did  not 
call  the  other  two,  but  told  the  counsel  on  the  other  side, 
[*187]  that  he  *would  make  a  present  of  the  other  two  wit- 
nesses to  the  defendant.  *  The  defendant,  however,  did 
not  examine  them,  being  advised  not  to  go  on  with  the  trial, 
and  a  verdict  was  accordingly  found  for  the  plaintiff. 

Sir  Samuel  EomUly  and  Mr.  Houpell  now  moved  for  a  new 
trial,  and  contended  that  all  the  three  witnesses  to  the  will  ought 
to  have  oeen  examined,  the  rule  of  proceeding  in  this  court  being 
that  where  the  witnesses  to  a  will  are  living  they  must  be  ex- 
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amined^  and  that  an  issue  being  part  of  the  proceedings  of  this 
court,  and  not  a  distinct  action,  the  same  course  must  be  pursued. 

Mr.  Hart  and  Mr,  Hall,  on  the  other  side,  contended  that  the 
rule  of  the  court  was  a  mere  technical  rule,  confined  to  exami- 
nations before  its  own  officers ;  that  upon  an  ejectment  at  law  it 
was  quite  unnecessary  tp  examine  all  the  witnesses  to  a  will ;  and 
that  an  issue  being  only  a  mode  of  informing  the  court  by  viva 
'  voce  examination,  the  practice^at  law  as  to  calling  witnesses  must 
be  followed  in  an  issue  the  same  as  in  all  other  cases. 

The  Lord  Chancellor,  however,  thought  that  the  rule  g£ 
the  court  where  a  will  is  to  be  established,  as  to  the  examination 
of  all  the  witnesses,  was  not  a  technical  rule.  Upon  an  action 
directed,  the  verdict  is  final ;  but  when  this  court  sends  an  issue 
to  be  tried,  it  reserves  to  itself  the  review  of  all  that  passes. 
This  is  the  reason  why  the  motion  for  a  new  trial,  in  the  case  of 
an  issue,  is  to  be  made  here,  though  it  is  not  so  in  the  case  of  an 
action.(a)  The  court  is  bound  generally  to  decide  a  question  of 
devise  by  a  jury.  It  was  decided  in  a  case  before  Lord 
Hardwicke  in  1737,  and  it  is  quite  settled  *that  a  will  [*188] 
cannot  be  established  in  this  court  without  the  three 
witnesses  to  it  being  examined.  Those  three  witnesses  are  not 
the  witnesses  of  the  one  party  or  the  other,  but  the  witnesses  of 
this  court.  The  issue  also  is  part  of  the  proceedings  of  this  court, 
and  is  so  considered  upon  the  motion  for  a  new  trial.  It  is  not 
like  an  ejectment.  There  would  be  an  inconsistency  in  requi- 
ring by  the  rule  of  this  court  that  all  the  three  witnesses  shall  be 
examined  here  except  in  cases  of  necessity,  and  dispensing  wth 
their  being  all  examined  at  law.  His  lordship  therefore  was  of 
opinion,  that  upon  all  such  issues  being  tried  in  fiiture,  the  three 
witnesses  to  the  will  should  all  be  examined ;  but  it  appearing 
in  this  case,  that  the  defendant  had  upon  the  trial  given  up  the 
question  as  to  the  execution  of  the  will,  and  consented  that  a 
verdict  should  go  against  him,  the  motion  for  a  new  trial  was 
therefore  refused. 

(a)  Vide  Ex  parte  KensingUm^  in  re  Stein,  Smiih,  <ft  Oo^  cmlef  96. 
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Noel  v.  Weston 

1816 :  10th  Pebfuiuy.  « 

Motion  againfit  purchasers  m  the  Master's  Office,  to  pay  in  their'pQrcfaa8e»mone3r,  re- 
fused, the  estate  sold  being  copyhold  limited  for  life,  and  then  in  remainder,  and 
the  remamder-man  being  abroad,  he  not  haying  surrendered. 

Under  a  decree  in  this  cause  copyhold  estates  had  been  sold, 
which  had  been  charged  by  the  will  of  the  testator  with  the  pay- 
ment of  his  debts,  and  subject  thereto  an  estate  for  life  to  one 
defendant,  with  remainder  to  another  deffendant  in  the  cause, 
were  thereby  limited,  one  of  which  defendants,  namely,  the  re- 
mainder-man, had  gone  abroad,  and  so  could  not  surrender  to 
the  purchasers.    The  purchasers  had  not  been  let  into  possession. 

[*139]  *Sir  Samuel  BomiUi/,  Mr.  Hdrt,  and  Mr.  BeU,  now 
moved  that  the  purchasers  might  pay  their  purchase- 
money  into  court,  and  argued  in  support  of  the  motion,  that  the 
remainder-man  being  abroad  was  not  a  sufficient  objection  to  it 
any  more  than  the  infimcy  of  a  party  in  the  cause,  who,  when  he 
comes  of  age,  is  directed  to  convey.  This  was  done  in  a  suit 
instituted  for  the  administration  .of  the  estate  of  the  late  Lord 
Waltham,  where  a  sale  of  leasehold  estate  had  taken  place  under 
a  decree  of  the  court,  and  the  purchasers  were  compelled  to  take 
the  conveyance  notwithstanding  the  infancy  of  one  of  the  par- 
ties. The  order  of  the  court  constitutes  a  sufficient  security  to  a 
purchaser.  So  in  this  case  the  remainder-man  is  before  the 
court  and  must  convey. 

Mr.  Leach,  for  some  of  the  purchasers,  opposed  the  motion : — 
The  case  of  an  infant  forms  of  necessity  an  exception  to  the 
general  rule,  otherwise  no  sale  could  take  place.  Purchasers, 
too,  have  notice  of  that  fact  when  they  buy.  But  the  rule  is, 
that  persons  adult  must  convey.  Suppose  a  case  in  which  no 
conveyance  at  all  can  be  made,  surely  a  purchaser  would  not  be 
obliged  to  pay  his  money.  He  could  not  sell  or  assert  any  legal 
right  whatsoever.    But  this  is  a  case  in  which  there  is  no  sur- 
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render  by  the  remainder-man.  He  never  may  surrender,  or  fifty 
years  may  elapse  before  he  comes  within  the  jurisdiction.  He 
may  then  be  unwilling  or  unable  to  pay  the  fine  due  to  the 
lord  before  the  surrender  X5an  take  place,  and  must  the  pur- 
chaser run  this  risk  ?  Suppose  he  dies  without  assets,  it  is  quite 
clear  the  heir  cannot  be  compelled  to  pay  the  fine.  But  in  the 
case  before  the  court  the  sale  took  place  under  printed  conditions 
of  sale,  by  the  fifth  of  which  the  vendors  engage  ex- 
pressly to  procure  the*  surrenders.  Till  this  is  complied  [*140] 
with  the  application  is  premature. 

Mr.  Benyon  for  other  purchasers : — The  legal  estate  must  be 
admitted  to  be  in  the  remainder-man,  and  the  question,  therefore, 
is,  whether  the  purchasers  can  be  compelled  to  take  only  an 
'  equitable  title  ?    Now  there  is  only  one  exception  to  the  general 

right  of  purchasers  in  the  Master's  office  to  have  a  legal  title,  and 
that  is  in  the  case  of  an  infant;  that  exception  is  founded  upon 
the  fiction  that  parties  when  they  buy  know  the  state  of  the  re- 
cord, and  therefore  have  notice  of  the  infancy. 

j  Sir  Samuel  Romilly  in  reply : — ^I  admit  that  I  cannot  produce 

\  a  case  like  this ;  but  I  cannot  see  the  distinction  between  the 

case  of  an  infant  and  the  present  one.  It  would  be  highly  ab- 
surd to  suppose  that  case  depended  upon  the  principle  of  lis 
pendens.  This  is  the  case  of  a  gentleman  domiciled  here,  but 
who  has  merely  gone  to  a  British  settlement.  Suppose  the  case 
of  an  heir,  being  ^Lfeme  covert^  who  refused  to  levy  a  fine,  yet  I 
apprehend  the  court  would  compel  the  purchaser  to  accept  the 
conveyance.  It  has  never  been  decided  that  such  a  title  as  this 
is  not  marketable,  and  cannot  be  forced  on  a  purchaser.  The 
admission  of  the  tenant  for  life  is  clearly  in  law  the  admission  of 
the  remainder-man.  As  to  the  fine,  if  it  had  only  been  paid  on 
the  admission  of  the  tenant  for  life  it  might  be  different ;  but 
even  then  when  the  parties  applied  to  have  the  moneys  paid  out 
of  court,  that  might  be  arranged. 

The  Lord  CHAKCELLon :— The  court  would  struggle  to  get 
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over  an  objection  to  an  application  of  this  sort ;  but  if 
[*141]    it  is  coupled  with  *such  a  circiimstance  as  that  some 

time  may  elapse  before  the  surrender  or  conveyance  is 
got,  it  would  hesitate  before  it  made  the  order.  In  the  case  of 
an  infant,  the  purchaser  has  no  reason  to  complain.  But  in  this 
case  the  court  declares  nothing  upon  its  records  as  in  the  case  of 
infe,ncy.  The  non-compliance  with  the  conditions  of  sale  may  in 
this  case  annul  the  contract 

Motion  refused. 


Smith  v.  Smith. 

1816:  13th  February. 

Plaintiff  not  entitled  upon  pajring  the  common  oosta  of  amendment,  to  change  en- 
tu^ly  the  nature  of  his  bill,  as  by  converting  a  prayer  for  an  account  against  a 
bailiff  into  a  bill  to  foreclose  a  mortgage,  after  an  issue  against  the  plaintiff,  find- 
ing him  a  mortgagee. 

Sir  Samuel  Romilly,  followed  by  Mr.  Bell,  moved,  on  the 
part  of  the  defendant,  that  it  might  be  referred  to  the  Master  to 
tax  the  costs  of  the  defendant  up  to  the  time  of  filing  the  plain- 
tiff's  supplemental  bill,  and  that  the  t)laintiff's  amended  bill 
might  be  taken  off  the  file. 

The  original  bill  was  filed  against  the  defendant  as  the  bailiff 
or  agent  of  the  plaintiff  as  to  a  moiety  of  certain  &rms,  and 
praying  an  account  against  him  upon  that  footing.  By  an  order, 
dated  the  28th  July,  1810,  an  issue  at  law  was  directed  to  try 
whether  the  plaintiff  was  or  not  a  mortgagee  of  the  said  moiety 
of  the  said  farms.  Upon  the  trial  of  that  issue  the  jury  found  a 
verdict  against  the  plaintiff  that  he  was  such  mortgagee. 

On  the  18th  June,  1812,  the  plaintiff  obtained  the  common 
order  to  amend  his  bill,  thereby  stating  the  said  transaction  of 
mortgage,  and  converting  his  former  prayer  of  relief  into  a 
prayer  of  foreclosure  of  the  said  mortgage. 
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On  the  8tli  Deocmber,  1812,  the  plaintiff  filed  a  sup- 
plemental *bill  upon  the  said  transaction  of  mortgage.     [*142] 
To  that  supplemental  bill  the  defendant  had  put  in  an 
answer. 

In  support  of  the  motion,  it  was  argued  that  in  this  case  the 
defendant  was  entitled  to  more  than  the  ordinary  costs  of  amend- 
ment, the  original  suit  having  been  abandoned  in  consequence 
of  the  issue,  and  an  amended  bill  of  a  totally  different  nature, 
and  afterwards  a  supplemental  bill  having  been  filed :  and  the 
case  o{  Bullock  v.  Perkins{a)  was  referred  to. 

Mr.  Leach  opposed  the  motion,  because  the  defendant  had  put 
in  an  answer  to  the  supplemental  biU,  and*  thereby  waived  all 
objection.  The  original,  amended  and  supplemental  bill  are  to 
be  taken  together  as  one;  answering  the  supplemental  bill  is 
therefore  in  effect  answering  the  original  and  amended  bill,  and 
the  court  cannot  for  the  same  reason  take  off  the  file  the  amended 
bill,  aif^  leave  the  supplemental  bill  remaining.  Besides,  this  is 
not  the  proper  time  to  ask  for  costs,  but  upon  the  hearing,  which 
is  about  to  take  place. 

Thb  Lord  Chancellor  : — ^I  have  no  difficulty  in  saying  that 
the  defendant  is  entitled  to  all  the  costs  sustained  by  him  beyond 
what  he  had  been  put  to  if  the  bill  had  been  originally  a  bill  for 
a  foreclosure,  such  as  the  costs  of  the  issue  at  law,  and  of  this 
application.  I  think  that  the  defendants  might  have  dismissed 
the  first  bill  with  costs.  I  cannot,  however,  go  the  length  of  the 
motion  in  ordering  the  amended  bill  to  be  taken  off  tiie  file,  as 
it  is  set  down  for  hearing. 

Order  made. 

(a)  1  Dick.  110. 
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[*148]  *Lambert  v.  Parker. 

Rolls. — 1815:  16th  February.  . 

Maintenance  ordered,  upon  the  fair  inference  of  intention,  where  legacy  is  given  to 

children  "when"  and  "as"  they  attain  twenty-one,  with  survivorship  in  case  of 

any  dying  under  tha4;  age,  and  if  all  die  the  legacy  to  cease. 

Richard  Swallow,  the  plaintiff^s  grandfather,  by  his  wUl, 
dated  17th  February,  1801,  gave  to  the  plaintiffs  late  mother, 
his  daughter,  during  the  term  of  her  natural  life  only,  an  annui- 
ty or  yearly  sum  of  200i.  for  and  towards  the  maintenance  of 
herself  and  the  education  and  maintenance  of  her  children,  and 
to  be  applied  by  her  for  that  purpose  in  such  proportions,  man- 
ner and  form  as  she  should  from  time  to  time  think  proper, 
uncontrollable  of  her  then  present  or  any  future  husband,  which 
apnuity  he  directed  to  be  paid  to  her  or  her  assigns,  by  four 
quarterly  payments  in  the  year ;  the  first  of  such  payments  to 
take  place  and  be  made  within  three  calendar  months  next  after 
his  decease ;  and  did  further  thereby  direct  that  the  receipts  of 
his  said  daughter,  the  plaintiff,  should  from  time  to  time  be  suf- 
ficient discharges  for  the  said  annuity  or  any  part  thereof,  not- 
withstanding her  then  present  or  any  fUture  coverture,  it  being 
his  desire  that  the  said  annuity  so  thereby  bequeathed  for  the 
benefit  of  his  said  daughter  and  her  children,  might  not  be  sub- 
ject to  the  debts,  control,  or  engagements  of  her  then  present  or 
any  fatxire  husband,  and  thut  upon  and  after  the  decease  of  his 
said  daughter,  the  testator  thereby  gave  the  sum  of  5,000?.  to  all 
and  every  the  children  of  her  body  lawfully  begotten,  wheti  and 
as  they  should  respectively  attain  the  age  of  twenty-one  years, 
to  be  equally  divided  between  or  amongst  them,  share  and  share 
alike ;  but  in  case  one  or  more  of  such  children  of  his  said 
daughter  should  happen  to  die  before  the  attainment  of  his,  her, 
or  their  respective  ages  of  twenty-one  years,  he  directed  that  the 

share  or  shares  of  him,  her,  or  them  so  dying  as  aforesaid, 
[*144]    should  go  and  be  paid  to  the  survivors  *of  them,  share 

and  share  aUke,  and  as  such  survivors  should  attain 
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their  respective  ages  of  twenty-one  years,  and  if  cmly  one  auch 
child  should  live  to  attain  the  age  of  twenty-one  years,  in  that 
case  he  directed  the  whole  of  the  said  sum  of  5,000/.  should  be 
paid  to  such  one  child,  his  or  her  executors  or  administrators ; 
but  in  case  no  such  children  of  his  said  daughter  should  happen 
to  survive  her,  or  having  survived  her,  in  case  no  such  child  or 
children  should  attain  the  age  of  twenty-one  years,  then  he 
directed  the  said  legacy  or  sum  of  5,000/.  should  cease^  and  sink 
into  his  personal  estate. 

The  plaintiflFs  being  the  infant  children  of  the  testator's  daugh- 
ter, now  presented  their  petition  for  maintenance. 

Sir  Samuel  Romilly  and  Mr.  GarraU  in  support  of  the  peti- 
tion : — ^The  legacy  in  this  case  is  vested,  and  the  payment  of  it 
only  postponed;  the  words  "when"  and  "as"  refer  only  to  the 
time  of  payment  It  appears  that  the  testator  at  all  events  in- 
tended that  the  infants  should  have  maintenance,  by  giving  the 
200/.  expressly  for  the  maintenance  of  the  infants  and  their 
mother.  The  cases  of  Nicholh  v.  Osbor7ij{a)  Chaxvorih  .v.  Hoop- 
er,{h)  Taylor  v.  Johnso7i^{c)  Beckford  v.  T6bin^(d)  and  Acherley  v. 
Vemon{e)  were  referred  to. 

Mr.  Parker  opposed  the  petition : — Nothing  was  given  to  the 
children  till  they  attained  twenty-one,  with  survivorship 
in  case  of  their  dying  *under  that  age ;  but  they  were  [*145] 
to  have  the  legacy  when  and  as  they  respectively  attained 
that  age.  The  case  of  Descrampes  v.  Tomkins,  stated  in  a 
note  to  S/uiwe  v.  Cunliffe^i^)  seems  a  decision  of  the  Lord  Chan- 
cellor, in  point,  to  show  that  in  such  a  case  interest  cannot  be 
given  for  maintenance. 

Sir  Samuel  Romilly  in  reply : — Independently  of  what  has 
been  before  urged,  there  are  other  words  in  this  will  which  sup- 

(a)  2  p.  W.  419.  (d)  1  Yes.  308. 

(6)  1  Bro.  C.  0.  82.  (c)  1  P.  W.  783. 

(c)  2  P.  W.  604.  to)  4  Bro.  Ch.  Caa.  U9. 
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port  the  claim  of  maintenance ;  the  testator  has  said,  that  in  case 
no  child  should  attain  twenty-one,  then  the  legacy  should  cease: 
now  unless  the  legacy  had  some  eflBect  before  that  event,  tiiere  was 
nothing  to  cease,  it  not  having  existed  to  any  effect  whatsoever. 

The  Master  of  the  Rolls  : — The  strong  argument  in  sup- 
port of  maintenance  is  that  the  testator  has  expressly  given  it 
during  the  mother's  life ;  and  it  is  extremely  improbable,  there- 
fore, that  he  intended  the  children  should  be  without  any  pro- 
vision, in  case  she  died  leaving  them  under  age.  I  think,  there- 
fore, there  is  a  feir  inference  from  the  whole  of  this  will,  that  the 
testator's  intention  was  to  give  maintenance.  The  words  "  when" 
and  "as"  do  not  suspend  the  gift;  but  only  the  time  of  pay- 
ment. There  is  too,  certainly,  something  in  the  argument 
founded  upon  the  word  "  cease"  used  in  the  will. 


[*146]        *Attorkey-General  v.  Lord  Dudley. 

Rolls.— 1816 :  18jth  February. 

Purchaee  of  trust  property  by  trustees  for  their  own  benefit,  set  aaide  after  a  consid- 
erable lapse  of  time  and  several  assignments. 

Dissenters  may  sue  by  information  in  the  attorney-general's  name,  for  charity  es- 
tates belonging  to  them. 

This  was  an  information  and  bill  filed  in  1809,  praying  that 
the  defendants  might  be  declared  trustees  of  a  leasehold  estate,  as 
having  purchased  under  trustees,  who  had  themselves  bought 
the  property  in  question  in  1787,  subject  to  the  payment  of  800i, 
and  interest  advanced  by  such  trustees  in  1787,  for  the  same. 

James  Hughes,  in  1782,  by  deed  enrolled,  assigned  to  Bunn 
and  Sanders,  and  several  other  persons,  the  premises  in  question 
for  five  hundred  years,  upon  trust  for  the  society  of  Anabaptists, 
or  particular  Baptists  in  Dudley.  In  1787,  the  society  having 
cpntracted  debts  to  the  amount 'of  800Z.,  put  up  the  premises  to 
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sale,  when  Bunn  and  Sanders  became  the  purchasers  at  the 
price  of  300?.  In  1791,  Bimn  and  Sanders  assigned  to  Hancox, 
upon  trust  by  sale,  to  pay  himself  and  another  creditor,  the  sum 
of  soot  each  with  interest.  In  1795,  Hancox  sold  the  premises 
for  911?.,  except  some  small  parcels  which  he  sdd  to  several 
other  persons.  In  1803,  Lord  Dudley  became  a  purchaser  for 
about  5,000?.  Notice  was  charged  and  proved  as  against  the 
defendants,  of  having  purchased  with  the  knowledge  that  Bunn 
and  Sanders  were  trustees,  who  had  purchased  the  trust  property. 

Sir  Samuel  BojniUy,  Mr.  Hart  and  Mr.  WethereUj  for  the  plain- 
tiff, relied  upon  the  doctrine  of  the  court  that  a  purchase  by  a 
trustee  of  trust  property  could  not  stand. 

*Mr.  Fonbhnqtie,  Mr.  Leach,  Mr.  Hall  and  Mr.  Heald  [*147] 
for  the  defendants : — 1.  There  is  no  rule  to  show  that  in 
all  cases  a  trustee  to  sell  shall  not  be  himself  a  purchaser ;  but 
only  that  he  shall  not  thereby  gain  a  profit  to 'himself,  Which- 
cote  V.  Lavjrence,{a)  In  the  present  case  the  value  at  the  time, 
was  given  for  the  premises.  It  is  also  too  late  after  the  great 
length  of  time  which  has  elapsed,  to  set  aside  the  sale,  Campbell 
V.  Wallcer.{b)  As  to  the  casual  increase  of  value  which  has 
since  taken  place,  that  is  no  ground  whatsoever  for  relief.  Only 
constructive  notice  is  proved  in  this  case  which  can  never  be 
equal  to  a  direct  breach  of  trust.  2.  These  dissenters  have  no 
title  to  sue  by  information  in  the  name  of  the  attorney-general. 
Duke's  Char.  Uses,  125.  Attorney- Oeneral  y.  Hewer, {c)  As  a 
bill,  it  is  defective  for  the  want  of  the  necessary  parties  interested, 
it  appearing  by  the  answer  that  there  were  other  purchasers  fix)m 
these  trustees  besides  the  defendants,  and  who  are  not  before  the 
court. 

Sir  Samxiel  EomiUy  in  reply : — Land  or  money  given  to  main- 
tain a  preaching  minister  is  within  the  equity  of  the  Statute  of 
Charitable  Uses.(c?)    There  have  been  many  other  decisions  to  the 

(a)  3  Ves.  740.  (c)  2  Vera.  387. 

(5)  6  Ves.  678.  {d)  Stat  43  Eliz.  c.  4. 
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same  effect.(a)  As  to  the  want  of  parties  from  the  other  pur* 
chasers  not  being  before  the  court,  no  notice  being  alleged  against 
them,  they  are  out  of  the  question. 

The  Master  op  the  Eolls:— There  have  been 
[*148]  several  late  cases  in  which  ^Protestant  dissenters  have 
been  permitted  to  sue  by  information  by  the  attorney- 
general,  where  the  gift  or  devise  is  clear  of  the  Statute  of  Mort- 
niain.(6)  I  think  the  proper  answer  is  given  to  the  objection  for 
want  of  parties.  Lord  Rosslyn's  rule  mentioned  in  Whichcote  v. 
Lawrence  has  certainly  been  since  corrected  by  the  present  Lord 
Chancellor,  who  in  one  case(c)  particularly  says,  that  Fox  v. 
Mackreth  either  ought  to  have  been  decided  in  favor  of  Mackreth, 
or  this  court  originally,  and  the  House  of  Lords  finally,  were 
right  in  refusing  an  issue  to  try  whether  the  estate  was  worth  the 
price  Mackreth  gave,  or  was  of  a  greater  value  at  that  time. 
The  length  of  time  in  this  case  ought  to  weigh,  and  therefore  the 
decree  must  be  vMthout  costs. 

(a)  1  Eq.  Cas.  Ab.  pi  3. 

(b)  See  AUoi-neij' General  v.  /btcfor,  16  Vea  85. 

(c)  £!x  parte  Lacey^  6  Vea.  128. 
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Payment  of  money  into  a  banking-house  to  be  placed  to  the  credit  of  another,  upon 
a  condition ;  the  money  in  the  meantime  to  stand  in  the  banker's  books  in  the 
name  of  the  party  paying  it  in :  it  is  at  his  risk,  and  the  loss  is  his,  if  the  bankers 
fail  before  the  condition  is  complied  with,  though  the  other  party  had  written  to 
desire  it  to  be  paid  in  generally. 

In  1808,  Lush  executed  a  mortgage  for  2,000i.  to  Bowles  & 
Co.  In  1809,  Lush  sold  his  equity  of  redemption  to  the  defend- 
ant Score,  who  being  desirous  of  paying  off  the  mortgage  to 
Bowles  &  Co.,  applied  to  the  plaintiff  to  advance  the  2,000Z.  and 
take  an  assignment  of  the  mortgage,  which  he  consented  to 
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da  An  aBsignment  of  the  mortgage  was  accordingly  prepared, 
all  objections  to  the  title  having  been  removed.  The 
♦title  deeda  had  beeti  sent  up  by  Bowles  &  Co.,  from  [*149] 
the  country  to  Brickwood  &  Co.^  bankers,  in  London ; 
but  were  afterwards  sent  back  again.  The  objections  to  the 
title  being  afterwards  removed,  Ward,  the  plaintiff's  agent,  went 
to  the  banking-house  of  Brickwood  &  Co.,  to  pay  the  money, 
and  take  the  deeds ;  but  found  that  they  had  been  sent  back  again 
into  the  cwntry  to  Bowles  k  Co.  Score  being  in  want  of  the 
money,  his  solicitor  applied  to  Ward  to  pay  it  into  Brickwood  k 
Co.'s  house,  in  his  own  name,  taking  their  special  receipt  for  the 
same,  concluding  that  Bowles  k  Co,  would  3end  up  the  deeds 
when  they  found  that  the  money  was  actually  in  their  agent's 
hands,  particularly  as  their  solicitor,  Charles  Bowles,  had  proposed 
to  Score  that  mode  of  payment  by  the  following  letter  to  him : 
"  Shaftesbury,  28th  June.  Dear  Sir :  Lush's  mortgage.  Messrs. 
Bowles  &  Co.  will  not  allow  Mr.  Bowles  to  send  these  deeds  to 
London  till  they  are  apprised  of  the  principal  and  interest  being 
paid  into  their  house  in  town.  If  the  money  is  ready,  perhaps 
Mr.  Ward  would  not  object  to  sending  the  bankers  a  draft;,  at  a 
few  days'  date,  upon  receipt  of  which  they  would  immediately 
send  the  deeds  to  him,  or  as  he  may  direct ;  or  if  he  does  not  ap- 
prove of  this  mode,  he  can  pay  the  amount  into  Brickwood's  house, 
and  take  an  accountable  receipt.  I  am,  &c.,  P.  M.  Chitty  f^ 
he  being  the  clerk  to  Mr.  Bovrles.  Price  having  prevailed  on 
Ward  to  make  the  payment  in  the  manner  proposed  by  him,  on 
the  5th  July  following,  gave  Ward  the  form  of  a  receipt  under 
"which  he  conceived  the  money  might  be  safely  paid  in  as  fol- 
lows :  "  Eeceived  of  Mr.  Ward  two  thousand  pounds,  to  be 
placed  to  the  credit  of  Messrs.  Bowles  k  Co.,  provided  they  de- 
liver to  said  Mr.  Ward  the  title  deeds  of  Mr.  Score,  which  now 
are  or  lately  were  in  their  possession,  on  or  before  the 
*15th  instant,  otherwise  the  said  2,000?.  to  be  in  our  [*150] 
hands  on  account  of  said  Mr.  Ward."  Ward  approving 
of  the  receipt,  on  the  said  5th  July,  went  to  the  banking-house 
of  Brickwood  k  Co.,  and  paid  in  the  2,000i ;  but  Ward,  con- 
ociving  that  if  the  2,000^1  were  plaeed  to  the  credit  of  Bowles  k 
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Co.,  he  should  have  some  difficulty  in  receiving  it  back  again 
from  Brickwood  &  Co.,  he  suggested  at  the  banking-house  that 
the  money  had  better  be  placed  in  his  (Ward's)  name,  which  being 
assented  to,  the  entry  of  the  said  sum  was  accordingly  made  in 
the  name  of  said  Thomas  Ward,  who  also  took  a  receipt  as  fol- 
lows :  "  Received  the  5th  July,  1810,  of  Mr.  Ward,  2,000Z.  to  be 
placed  to  the  credit  of  Messrs.  Bowles,  provided  they  deliver  to 
the  said  Mr.  Ward  the  title  deeds  of  Mr.  Score,  on  or  before  the 
15th  instant,  otherwise  2,0002.  to  remain  in  their  h^ds  on  ac- 
ecount  of  said  Mr.  Ward.  J.  and  J.  Brickwood,  J.  Ranier  & 
Co."  On  the  following  day  Brickwood  &  Co.  stopped  payment, 
and  on  the  7th  July^  a  joint  conmussion  of  bankrupt  was  issued 
against  them,  and  assignees  were  chosen.  On  the  day  the 
money  was  paid  in,  Brickwood  &  Co.  wrote  to  inform  Bowles  & 
Co.  of  it,  that  it  had  been  paid  into  their  account,  who  sent  oflf 
the  said  Charles  Bowles  with  the  deeds  to  carry  them  to  London, 
but  he  stopping  at  Salisbury,  was  there  informed  of  the  failure 
of  Brickwood  &  Co.,  and  proceeded  no  farther.  On  the  10th 
July,  Bowles  &  Co.  became  bankrupts,  and  their  assignees  got 
possession  of  the  deeds 

The  bill  prayed,  that  the  plaintiff  might  be  declared  to  have 
rightly  paid  the  said  sum  into  the  bank  of  Brickwood  &  Co. 
according  to  the  authority  and  directions  of  Bowles  &  Co.  and 
the  defendant  Score,  and  that  the  said  sum  might  be 
[*151]  decreed  to  be  carried  to  the  account  *of  Bowles  &  Co. 
in  the  books  of  Brickwood  &  Co.,  as  the  same  sto9d  at 
the  time  of  their  bankruptcy ;  and  that  the  plaintiffs  might  have  ^ 
the  benefit  of  the  mortgage,  and  that  the  assignment  and  title 
deeds  might  be  delivered  up  to  the  plaintiffs;  or  if  the  court 
should  be  of  opinion,  that  under  the  circumstances,  they  were 
not  entitled  to  an  assignment  of  the  mortgage,  and  the  delivery 
up  of  the  title  deeds  by  the  defendant,  the  assignees  of  Bowles 
&  Co.,  then  that  the  defendant  Score  might  be  decreed  to  redeem 
the  mortgage  to  Bowles  &  Co.,  and  to  make  a  valid  mortgage  of 
the  premises  to  the  plaintiff,  and  deliver  up  the  title  deeds  to 
•  them,  or  that  he  might  be  decreed  to  pay  the  said  sum  with  in- 
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terest  thereon,  from  the  5th  July,  1810,  when  the  same  was 
advanced. 

The  case  was  argued  by  Mr.  Fonblanqiie,  Mr.  Oook  and  Mr. 
HeaM  for  the  plaintiff;  by  Mr.  Bell  for  the  defendant  Score ;  by 
Mr.  Leach  and  Mr.  Trower  for  the  assignees  of  Bowles  &  Co. ; 
and  by  Sir  Samuel  Bomilly  and  Mr.  Tinney  for  the  assignees  of 
Brickwood  &  Co. 
t 

The  Master  op  the  Rolls: — ^This  case  must  be  decided 
without  any  reference  to  the  state  of  the  account  as  between 
Bowles  &  Co.  and  Brickwood  &  Co.  The  proposal  of  Bowles  & 
Co.  was,  that  if  the  money  was  paid  into  their  account,  or  if  a 
short  check  was  given  for  it,  it  should  be  as  if  it  was  paid  to 
themselves,  and  that  the  mortgage  deeds  should  be  delivered  up 
upon  the  money  being  so  paid,  ^ut  Mr.  Ward  does  not  com- 
ply with  this  proposal.  In  effect  he  said  this :  "  I  will  not  part 
with  the  money  absolutely,  nor  will  I  give  a  short  check  for 
the  money ;  but  I  will  only  pay  it  in  conditionally."  He  does 
so  pay  it  in  to  the  banking-house  of  Brickwood  &  Co. 
*providing  and  taking  care  that  even  the  entry  of  the  [*152] 
money  in  the  bankers'  books  should  be  in  the  name  of 
him,  the  said  Thomas  Ward.  This  being  so  done,  the  money  in 
contemplation  of  law,  therefore,  remained  the  money  of  Ward, 
until  the  contingency  happened  upon  which  it  was  to  belong  to 
Bowles  &  Co*  No  act  was  afterwards  done  by  which  Bowles  & 
Co.  adopted  such  mode  of  payment  They  never  engaged  or 
consented  that  the  money  should  be  remaining  at  their  risk,  and 
that  they  would  deliver  up  the  deeds  whether  the  money  was 
forthcoming  or  not  They  did  nothing  to  transfer  the  risk  fix>m 
Ward  to  themselves.  The  loss,  therefore,  is  the  loss  of  Ward, 
and  not  of  Bowles  &  Co. 

The  case  as  between  the  plaintiff  and  Score  stands  precisely 
on  the  same  footing  as  between  the  plaintiff  and  Bowles  &  Co. 
If  the  payment  into  the  banking-house  of  Brickwood  k  Co.  waa 
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not  a  payment  to  Bowles  &  Go.  then  it  was  not  a  payment  bj 
die  plaintiff  to  Score.  The  consequence,  therefore,  ia^  that  ih$ 
bill  mnst  be  dismissed* 


Lloyd  v.  Passingham. 

1816:  2l8t  February. 

Bill  to  set  aside  a  compromise,  upon  the  disooveiy  of  a  ftf^geiy,  unknown  to  th6 
plaintiffs  at  the  time  of  the  compromise  being  entered  into,  dismiased,  under  tho 
circumstances.  The  Fleet  book  of  marriages,  not  evldenoe  aa  a  register.  See  16 
Vea  59,  a  0. 

In  1746  Gwin  Lloyd  married  Sarah  Hill,  sister  of  Sir  Row- 
land Hill,  Bart,  and  in  the  affidavit  by  which  the  license  was 
obtained  for  the  scdemnization  of  such  mairiage,  the  said  Owin 
Lloyd  is  described  to  be  a  bachelor.  By  deed,  dated  the  12tli 
March,  1746,  made  prior  to  the  said  marriage,  the  said 
[*158]  Gwin  Lloyd  ^conveyed  his  estate  in  settlement  upon  the 
said  marriage,  and  the  issue  of  it  There  was  no  issue 
of  the  marriage,  and  Gwin  Lloyd  dying  in  1774,  Catharine  Lloyd 
and  Mary  Lloyd,  his  sisters  and  co-heiresses  at  law,  entered  into 
possession  of  his  estates.  In  1794  an  ejectment  was  brought  by 
the  defendants  to  recover  the  said  estates  as  the  grandsons  c^  the 
said  Gwin  Lloyd,  by  a  flist  marriage  between  him  and  Elizabeth 
Taylor,  in  1740.  On  the  trial  of  the  said  ejectment  in  1794,  a 
book,  kept  for  the  purpose  of  registering  marriages  in  the  Fleet 
prison,  was  produced  as  evidence  of  the  said  marriage,  and 
which  contained  the  following  entry:  "No.  658.  1740,  Novem- 
ber 24th,  Gwin  Lloyd,  of  Hendwer  Co.,  of  Merioneth,  Esq.,  and 
Elizabeth  Taylor,  of  St.  James',  Westminster.  B.  and  S.  Rr. 
Wm.  Wyatt."  A  register  of  baptisms  in  the  parish  of  St  Pan- 
eras,  for  the  year  1741,  was  also  produced  containing  the  follow- 
ing entry :  "  Elizabeth,  daughter  of  Gwin  and  Elizabeth  Lloyd, 
September  27,  1741."  The  defendants  claimed  as  the  issue  of 
the  said  daughter  Elizabeth,  mentioned  in  the  said  register  of 
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Iwptifflii,  tod  Tfho  intermarried  with  Robert  Passingham,  de- 
deased.  Upon  tiie  baid  eyidence  of  the  legitimacy  of  the  said 
Jonathan  and  Bobert  Passingham,  the  jury  upon  the  said  trial 
ft)und  a  verdict  for  them.  By  articles  of  agreement  of  the  20th 
AngUBt,  1794,  a  compromise  was  entered  into  between  the  said 
parties 

The  bill  was  filed,  stating,  that  since  the  said  compromise  had 
been  entered  into,  the  plaintiffs  had  discovered  the  said  entries 
in  the  book  of  Fleet  marriages  and  in  the  register  of  baptisms, 
were  forged  by  the  defendants  or  one  of  them,  and  prayed  that 
the  said  compromise  might  be  set  aside. 

It  was  proved  on  the  part  of  the  plaintiff,  that  Robert 
"•^PaMingham,  who  had  been  clerk  to  an  attorney,  went  [*164:] 
with  William  Kendray,  in  July  or  August,  1794,  to 
St  Pancras  Church ;  that  while  the  said  Robert  Passingham  re- 
mained in  a  field  opposite  the  church,  Kendray  examined  the 
register  book,  and  took  a  sheet  of  paper  and  wrote  out  the  names 
of  the  baptisms  contained  upon  a  particular  page,  adding  thereto 
a  name  upon  the  fresh  paper,  afterwards  rubbing  out  the  former 
names  with  a  pumice-stone  and  India-rubber,  and  entering  the 
fresh  leaf  with  the  additional  name  in  the  book.  There  was  also 
evidence  of  a  subsequent  confession  of  the  forgery  by  Robert 
Passingham. 

The  defendant,  Robert  Passingham,  demurred  to  the  disearery 
sought  by  the  bill  which  went  to  criminate  him.  The  defendant 
Jonathan  Passingham,  by  answer  denied  all  knowledge  or  belief 
of  any  forgery ;  asserted  the  said  marriage  between  Qwyn  Lloyd 
and  EKzabeA  Taylor,  and  that  Elizabeth,  the  daughter,  was 
brought  up  by  Gwyn  Lloyd ;  but  that  in  1762,  in  consequence 
of  her  marriage  with  Robert  Passingham,  her  father  took  offence 
and  discarded  her.  lie  farther  stated,  that  he  and  his  brother 
were  both  well  known  to  Catherine  Lloyd  and  Mary  Lloyd,  who 
contributed  to  their  maintenance  and  education,  and  purchased 
commissions  for  them  in  the  army.    That  in  August,  1788,  the 
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defendant,  on  his  return  with  his  regiment  from  America,  was 
on  a  visit  to  his  aunt  Catherine  Lloyd,  who  then  repeatedly  told 
him  that  she  had  a  great  secret  to  disclose  to  him,  and,  that  she 
might  not  be  overheard,  took  him  to  an  alcove  in  her  garden  for 
the  purpose  of  revealing  to  him ;  but  that  after  talking  of  her 
brother,  the  said  Gwyn  Lloyd,  she  burst  into  tears,  and  said,  "  I 
caimot  tell  you  now."    The  defendant  farther  stated,  that  he  had 

been  informed  and  believed  that  Gwyn  Lloyd,  in  his 
[*155]    last  illness,  repented  of  his  conduct  towards  *hifl  said 

daughter,  and  sent  for  his  sister  Catherine  Lloyd,  who 
delaying  to  come  to  the  said  Gwyn  Lloyd,  found  him,  when  she 
arrived,  upon  the  point  of  death,  and  only  able  to  say  to  her> 
'^*  you  have  come  too  late,  but  you  know  all,  and  do  justice." 

There  was  some  evidence  on  the  part  of  the  defendants  of 
reputation  of  the  marriage,  and  of  declarations  of  Gwin  Lloyd  in 
support  of  his  marriage  with  Elizabeth  Taylor. 

The  LoBD  Chancellob  gave  his  judgment  on  the  above  day, 
the  cause  having  been  argued  some  time  before.  He  expressed 
his  opinion  to  be,  that  the  book  q£  Fleet  marriages  could  not  be 
read  as  a  register,  not  having  been  compiled  under  public  author- 
ity, and  therefore  was  not  legal  evidence ;  and  that  Lord  Ken- 
y on's  opinion  to  the  same  effect  was  well  known.  The  evidence  of 
reputation  of  marriage,  however,  ought  not  to  be  weakened  by  the 
circimistances  of  the  book  not  being  evidence,  and  he  thought 
the  <j^  might  have  been  left  to  the  jury  upon  that  evidence.  Li 
this  case  there  was  no  imputation  of  fraud  or  improper  conduct, 
which  could  fairly  be  charged  upon  the  defendant  Jonathan 
Passingham,  the  elder  brother.  It  is  true,  that  in  Hugemny. 
Baseley^a)  Ins  lordship  had  declared  his  opinion,  that  interests 
obtained  through  the  frauds  of  a  thirjd  person  could  not  be  main- 
tained. But  it  would  be  carrying  the  principle  too  far  to  extend 
it  to  Jonathan  Passingham  who  had  innocently  acquired  his 
interests,  and  had  afterwards  sold  them  to  innocent  purchasers. 

((»)  U  VqB.  373, 
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As  to  direetmg  an  issae  at  law,  it  was  difficult  to  know  what 
sort  of  issue  oould  be  framed  to  suit  the  case,  and  at  all 
events  he  thought  it  could  only  *be  npon  certain  terms.  [*166] 
No  terms  were,  however,  offered  by  the  plaintifb.  Val- 
uable demands  were  certainly  given  up  on  the  part  of  the  defend- 
ants by  the  compromise,  as  releasing  the  by-gone  rents  and  pro- 
fits, &c.  He  was  of  opinion,  under  all  the  eircumstances  of  the 
case,  that  it  was  too  hazardous  to  disturb  the  compromise,  and 
tiiat  the  bill  should  therefore  be  dismissed  without  costs. 


GtoWBB  V.  Etbil 


Rolls. — 1815:  22d  and  23d  Febniaiy. 

Direction  to  tnistees  to  cut  trees  in  aid  of  testator's  real  and  personal  estate  held  not 
a  trust,  but  a  mere  power,  upon  the  iv^ole  of  the  will.  Tenant  for  life  entitled  to 
timber  Sat  repairs  cannot  sell  the  same  to  reimburse  herself  expenses  incurred  in 
repairs. 

Sir  James  Eyre,  Knt,  late  Chief  Justice  of  the  Court  of 
Common  Pleas,  being  seised  in  fee  by  indentures  of  marriage 
settlement  of  the  18th  and  14th  April,  1791,  conveyed  to  trus- 
tees to  the  use  of  himself  for  life,  without  impeachment  of  waste, 
remainder  to  the  use  of  Dame  Mary  Eyre,  his  intended  wife,  if 
she  should  happen  to  survive  him  and  her  assigns  for  her  life, 
and  immediately  after  the  decease  of  the  survivor  of  them,  to  the 
use  and  behoof  of  the  said  Sir  James  Eyre,  his  heirs  and  assigns 
for  ever.    There  was  no  issue  of  the  marriage. 

Sir  James  Eyre,  by  his  will  dated  the  20th  February,  1789, 
duly  attested,  devised  all  and  singular  his  real  aiyl  personal 
estates  to  trustees,  their  heirs,  executors,  administrators  and  as- 
signs, upon  trust,  in  the  first  plaee  to  pay  his  debts,  and  in  the 
next  place  to  convert  such  parts  of  his  said  personal  estate  as 
the  trustees  of  his  will  should  not  in  their  judgment 
require  *to  remain  in  specie  into  money,  and  to  invest  [*1571 
such  money  in  gover&ment  or  other  securities,  and  to 
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permit  his  said  wife  to  receive  to  her  own  use  tiieckar  rents  and 
profits,  and  produce  of  the  said  real  and  personal  estates,  during 

w  her  life,  and  after  her  decease  to  permit  Thomas  Eyre  to  leceiye 
the  same  during  his  life,  and  after  his  decease  to»pbnnit  his 
two  sisters,  Frances  Edgill  and  Maria  Eyre,  j<Hntlj,  and  the  sat- 

l^viyor  oi  them,  to  receive  the  same,  during  their  lives,  an|).  the 
life  of  the  survivor  of  them,  and  after  the  decease  of  the  survi- 
vor  of  them,  in  trust  for  the  said  Thomas  flyre,  his  heirs,  and 
assigns  for  ever ;  and  he  thereby  directed  that  the  said  trus- 
tees should  have  power  to  cut  down  and  sell  such  of  the  timber 
trees  growing  upon  his  estate  as  should  be  ripe  for  cutting,  in 
aid  of  the  fund  of  his  real  and  personal  estate;  and  it  having 
been,  as  the  said  testator  declared  by  his  will,  one  of  his  objects 
to  increase  the  stock  of  timber  on  his  estates,  and  to  nurse  up 
greatftnumbers  of  young  plants,  which  might  £rom  time  to  time 
require  thinning,  or  to  have  trees  not  yet  arrived  at  their  full 
growth  taken  down,  in  order  to  give  the  young  plants  air  and 
room  to  grow,  he  desired  that  his  said  trustees  would  employ  a 
proper  person  to  look  over  the  timber  occasionally,  and  to.  see 
that  the  young  plants  were  properly  thinned^  and  had  air  and 
room  to  grow. 

Sir  James  Eyre  having  died  on  the  6th  July,  1799,  the  defend- 
ant, his  widow,  elected  to  abide  by  his  will. 

By  indentures  of  the  7th  and  8th  August,  1807,  the  reversion 
of  the  premises  in  question  was  conveyed  to  the  plaintiff  in  fee, 
subject  to  the  life  estate  of  the  defendant.  Dame  Mary  Eyre,  the 
widow. 

[*158]  *The  bill  was  filed,  charging  that  the  defendant  had 
cut  down  a  great  number  of  timber  trees,  and  sold  the 
same  for  a  considerable  sum  of  money,  and  the  bUl  prayed  that 
an  account  might  be  taken  of  the  value  of  the  same,  and  for  an 
injunction  from  cutting  more  timber. 

The  defendant,  by  her  answer,  stated  that  between  the  death 
«of  the  testator  and  the  conveyance  to  the  plaintiff,  she,  from 
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time  to  tiiM,  expended  Terj  considerable  stuns  of  money  m 
necessary  repairs  on  the  piemises,  and  that  the  manaion-honse^ 
from  1^  and  the  original  construction  of  the  same,  required  and.* 
^11  reqniiifl  contisoal  and  expensiTe  Tepairs,  and  that  she  ex- 
pended such  Buzris  of  money  as  aforesaid,  in  full  &ith  and  confl- 
denct  that  the  trustees  would  have  felled  timber,  according  toU 
the  condition  in  the  testator's  will,  sufficient  to  defray  the  ex- 
pense of  such  repairs,  and  would  have  reimbursed  her  Aftt  of 
the  produce  thereof,  to  the  full  amount  of  the  payments  so  made 
by  her  as  aforesaid;  and  that  the  defendant  previously  to  the 
said  8th  of  August,  1807,  fi^uently  through  her  agent  applied 
to  the  said  trustees,  and  requested  them  to  give  the  necessary 
directions  for  the  fifll  of  such  timber,  and  to  apply  the  produce 
thereof  towards  payment  of  the  sums  so  advanced  by  her  as 
aforesaid;  but  the  said  trustees  wholly  neglected  to  tsJm  any 
steps  therein,  and  nnder  the  circumstances  aforesaid,  she  was 
advised,  and  she  submitted  that  she  was  justly  and  truly  enti* 
tied,  under  and  by  virtue  of  the  said  will  of  Sir  James  Eyr©,  as 
stated  in  the  bill,,  to  cut  down  or  felfsuch  a  quantity  of  timber 
as  should  be  sufficient  to  defray  the  expenses  so  incurred  in  re* 
pairs  as  aforesaid,  and  she  accordingly,  for  the  purpose  of 
answering  the  annnal  expenses  which  have  been  incurred  in  the 
necessary  repairs  of  the  said  mansion-house,  and  other 
•buildings,  had  caused  to  be  cut  down  and  felled  in  [*159] 
each  year,  from  the  year  1808,  such  a  number  of  timber 
trees  as  by  the  produce  thereof  were  sufficient  to  pay  off  and 
discharge  all  and  every  the  sums  and  sum  of  money  as  were  or 
was  at  the  end  of  each  year  respectively  due  and  owing  to  such 
persons  as  had  been  employed  by  her  in  such  repairs  as  afor^ 
sud. 

The  cause  was  heard  upon  bill  and  answer. 

Sir  Samuel  Romilly  and  Mr.  Home  for  the  plaintiff,  contended, 
that  the  widow  had  no  right  to  act  as  she  had  done,  and  particu* 
larly  was  not  authorized  to  cut  timber,  and  sell  the  same  for  the 
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purpose  of  reimbnising  herself  any  expenses  she  had  been  pat 
to  in  repiurs. 

^  

Mr.  Leadi  and  Mr.  Wingfield  for  the  defendant,  afgued :  1st 

That  under  the  words  of  the  testator's  will  the  widow  was  enli- 
jftled  to  cut  timber  fit  for  cuttmg,  and  that  Ihe  produce  t||ereof 
was  by  the  express  terms  of  the  will  in  aid  of  the  fund  of  his 
real^d  personal  estate,  in  the  hands  of  his  trustees  fpr  the  gen- 
eral^pirposes  of  his  will,  and  that  if  the  defendant  ^ma  answer* 
able  to  anybody  for  the  produce  of  th^  timber  cut  and  sold,  it 
was  to  such  trustees,  and  not  to  the  plaintiff:  2d.  That  the  de- 
fendant having  expended  money  in  repairs  was  entitled,  imder 
the  circumstances,  to  repay  herself  out  of  thd  moneys  which  the 
timber  had  sold  for.  • 

Sir  Samuel  RomiUy  m  reply : — ^The  words  of  the  will  give  the 
trustees  power  to  cut,  but  do  not  direct  them  to  do  so.  It  is  not 
imitative  upon  them.    As  to  the  ftind  which  the  produce  is 

directed  to  be  in  did  oi^  the  terms  of  the  will  are,  being 
[*160]    *"  in  aid  of  his  real  and  personal  estate ;"  how  can  it  be 

said  that  the  timber,  or  the  produce  of  it,  belongs  more 
to  the  personal  than  to  the  real  estate,  which  the  plaintiff  has 
purchased?  The  defendant's  claim  goes  in  effect  to  the  whole 
of  the  timber  on  the  estate ;  whereas  it  is  the  declared  object  of 
the  testator  to  increase  the  stock  of  timber  on  his  estate.  Al- 
though the  defendant  might  have  been  entitled  to  timber  for 
necessary  repairs,  that  does  not  give  her  a  right  to  sell  timber. 

The  Master  of  the  Bolls  : — The  real  question  in  this  case 
is,  whether  it  was  a  trust  or  a  power  given  to  the  trustees  by  the 
testator's  will  ?  K  it  was  a  trust,  all  the  timber  upon  the  estate 
ripe  for  cutting  must  be  felled.  If  it  was  only  a  power,  then  the 
trustees  were  to  exercise  a  discretion  as  to  what  timber  they 
should  cut 

Now  it  seems  to  have  been  the  testator's  intention  that  his 
estate  should  become  a  well  timbered  estate.    I  think  that  con- 
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gistently  with  this  declared  object  of  his,  it  would  be  difficult  to 
oonvert  the  words  of  this  will  into  a  trust. 

Mr.  Leacf^  requested  that  the  case  might  stand  over  in  ordear 
to  see  whether  he  could  not  find  some  authority  in  his  favor  upon 
the  otj^er  point  i|^ 

The  following  day  he  mentioned  to  the  court  that  he  had  not 

been  able  t^find  any  such  authority.  -»^  '^ 

f 

The  Master  of  the  Kolls  : — Upon  the  other  point,  it  is  laid 
down  in  the  books,  and  particularly  by  my  Lord 
Coke,(a)  that  a  tenant  *cannot  cut  down  trees  for  repairs  [*161] 
and  sell  the  same;  he  must  use  the  timber  itself  in  re- 
pairs, the  sale  being  waste.  Lee  y.  Alston{b)  was  also  a  case  of 
this  sort  in  equity,  in  which  the  tenant  for  life,  punishable  for 
waste,  with  power  under  an  enclosing  act  to  mortgage  for  the 
expense  of  the  enclosure,  felled  timber  and  applied  the  pro^j|ce 
instead ;  but  was  decreed  to  account  to  the  owner  of  the  first  es- 
tate of  inheritance. 

Decree  according  to  the  prayer  of  the  bill, 

(a)  Co.  lit  53,  b.  {f>)  3  Bzo.  0.  C.  3*7;  1  Yes.  jun.  Yd. 


Reeks  v,  Postlethwaitb. 


Befijre  the  Tioe-Chaiicellor.—1815 :  22d  Febnuurj. 

Bill  for  the  redemption  of  a  mortgage  after  twenty  years,  upon  the  evidence  of  a 
conversation  proved  by  one  witness  only,  dismissed.  His  Honor,  however,  of  opin- 
ion that  parol  evidence  was  admissible  in  sach  cases. 

John  Reeks,  the  father  of  the  plaintiff,  in  1768  made  a  con- 
ditional surrender  of  the  copyhold  estate  in  question  to  William 
Adams,  to  secure  the  sum  of  80t  with  interest  William  Adams 
died  in  1766,  without  having  disposed  of  the  same  by  his  will, 
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and  having  appointed  Martha  Adams,  his  eldest  daughter,  and 
the  defendant's  wife,  his  executrix  and  residuary  legatee.  In 
the  month  of  December,  1767,  Nanny  Adams,  the  youngest 
daughter  of  the  said  William  Adams,  and  who  was  heir  accord- 
ing to  the  custom  of  the  manor  of  which  the  premises  were  held, 
'  was  admitted  subject  to  the  Mortgage.  Nanny  Adams  .after- 
wards departed  this  life  without  issue,  leaving  her  sister  Martha 
Adams,  the  wife  of  the  defendant,  her  customary  heir.  In  May, 
1777,  Martha  and  the  defendant  her  husband  were  admitted  to 
the  said  copyhold  premises,  subject  to  redemption.    John  Reeks, 

the  mortgagor,  died  in  1767,  leaving  Martha  Reeks,  his 
[*162]    widow,  and  the  plaintiff,  *then  an  infent,  his  only  son 

and  customary  heir.  John  Reeks  was,  at  the  time  of 
his  death,  in  possession,  and  Martha  Reeks,  his  widow,  continued 
in  such  possession  until  the  year  1769,  when  the  defendant 
PostlQthwaite  brought  an  ejectment  against  her,  and  recovered 
possefision  of  the  said  copyhold  premises.  In  1773,  the  plaintiff 
atHtned  his  age  of  twenty-one  years. 

The  bill  charged,  and  it  was  proved  by  the  evidence  of  a  single 
witness  only,  of  the  name  of  Thomas  Edgecombe,  that  in  the 
month  of  August,  1810,  he  was  employed  by  the  plaintiff  as  his 
solicitor  to  make  application  to  the  defendant  Postlethwaite,  i^ 
sp^cting  the  redemption  of  a  copyhold  estate,  which  had  been 
mortgaged  by  the  plaintiff's  l&te  father,  to  the  late  fether  of  the 
defendant's  wife,  and  thereupon  he  did  accordingly,  on  the  28th 
August,  go  to  the  place  where  the  defendant  resided,  and  told 
the  defendant  that  he  waa  directed  by  the  plaintiff  to  make  appli- 
cation to  him  respecting  the  estate  which  had  been  mortgaged 
by  the  plaintiff's  father  to  the  father  of  the  defendant's  wife ;  and 
the  witness  requested  that  the  defendant  would  make  out  an  ac- 
count touching  the  said  estate  as  between  mortgagor  and  mort- 
gagee, in  answer  to  which  the  defendant  said,  that  his  papers 
were  at  Mr.  Johnston's,  at  Chichester,  and  that  as  he  was  then 
busy,  it  being  harvest  time,  he  would  in  about  a  month  meet  the 
deponent  at  Chichester,  and  would  previously  write  to  him  to  fix 
the  day,  and  that  he  wanted  notlung  but  what  was  &ir;  and 
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Ibat  defeiulant  further  said  that  Seeks,  meaning  the  plaintiff, 
bad  better  in  the  meantime  call  a  oourt  to  take  up  the  said 
€i9tate,  upon  which  the  witness  coneeiving  that  there  would  be  a 
considerable  balance  due  to  the  plaintiff,  said  to  the  defendant^ 
that  it  would  be  better  to  settle  t^^  accounts  first 

♦The  bill  which  was  filed  in  June,  1812,  prayed  that    [*168] 
the  plaintiff  might  be  at  liberty  to  redeem  the  said 
premises,  and  that  the  usual  accounts  might  be  taken. 

The  defendantSi  by  their  answer,  denied  that  when  Edgecombe 
eame  to  them,  the  <^endant  Postlethwaite  promised  to  make  out 
the  accounts,  or  that  he  did  make  out  any  such  accounts,  and 
stated,  that  by  the  papers  which  he  then  said  were  with  Mr. 
Johnston,  he  meant  a  surrender,  bond,  proinissoiy  notes,  and  an 
agreement  entered  into  with  a  person  of  the  name  of  Cawley,  and 
that  all  he,  the  defendant,  meant  or  intended  i>j  proposing  or 
promising  a  meeting  with  the  plaintiff's  solicitor  was,  that  after 
the  defendant  had  an  opportunity  of  inspecting  the  said  papers,  he 
would  explain  to  the  plaintiff's  solicitor  what  had  formerly 
passed  or  been  done  relative  to  the  said  copyhold  estate ;  and 
the  defendant  further  stated,  that  when  in  the  course  of  the  said 
conversation  the  plaintiff's  solicitor  affected  to  treat  the  said 
copyhold  estate  and  premises  as  Ae  property  of  his  client,  he, 
the  defendant,  being  fully  satisfied  and  convinced  that  the  same, 
were  no  longer  redeemable,  but  were  the  defendant's  own  abso* 
lute  property,  observed  to  the  said  solicitor  that  the  defendant 
wanted  nothing  but  what  was  &ir  and  just,  and  said,  or  advised, 
that  if  the  said  premises  were  the  plaintiff's  property,  he  had 
better  in  the  meantime  call  a  court,  and  take  the  land,  the  de- 
fendant in  the  meantime  being  well  aware  that  the  plaintiff  could 
not  call  a  court,  or  take  up  the  land,  having  no  right  or  title  what- 
ever to  be  admitted  to  the  same;  and  the  defendant  thereby 
intending  to  reply  ironically  to  the  assertions  of  the  plaintiff's 
solicitor,  and  by  no  means  intending  to  convey  the  idea  that  the 
said  estate  and  premises  were,  in  the  defendimt's  judgment^  the 
property  of  the  plaintiff. 
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[*164]  *T]ie  VifcE  Chancellor  gave  his  judgment  on  the 
22d  February,  1«15.  This  is  a  bill  to  redeem,  filed 
forty-nine  years  after  the  date  of  the  mortgage,  forty-three  years 
from  the  tim^jof  possessi(m  taken  by  the  mortgagee,  and  thirty- 
nine  years  from  the  time  of  t]|^  plaintiff's  coming  of  age.  The 
length  of  time,  therel^re,  which  has  elapsed,  is  abundantly  sujBEl- 
cient  to  defeat  the  claim,  unless  a  conversation  which  took  place 
can  be  depended  upon.  The  question  in  this  case  is,  whether: 
parol  evidence  of  conversation  had  mth  the  mortgagee  in  pos- 
session shall  be  sufficient  to  set  up  a  right  to  redeem,  which  is 
otherwise  gone?  There  is  but  one  case  in  which  such  evidence 
has  been  admitted  for  that  purpose,  wl^ch  wgs  the  case  of  Perry 
y,  Mar$tonj{a)  and  in  which  it  was  admitted  certainly,  under 
peculiar  circumstances,  the  conversation  there  taking  place  after 
the  bUl  and  answer  filed ;  but  Lord  Kenyon,  then  Master  of  the 
Rolls,  notwithstanding,  thought  it  had  such  weight,  that  he  must 
decree  a  reo^emption  upon  it.  It  is  true  that  decree  was  reversed 
upon  appeal  to  tke  Lord  Chancellor ;  but  that  reversal  did  not 
affect  this  point,  for  it  went  altogether  upon  the  effect  of  a  sur- 
render. There  was  a  subsequent  case  of  Whiting  v.  White,{b) 
before  Sir  Pepp^  Ardeij^  which  I  have  been  fiivored  with  two 
manuscript  notes  o^  one  by  Master  Alexander  and  the  other  by 
Mr.  Owen,  by  which  the  Master  of  the  EoUs  appears  to  have 
questioned  the  propriety  of'^fimitting  parol  evidence  to  be  re- 
ceived at  all  in  these  cases,  and  he  also  observed,  that  Mr. 
Brown,  in  his  report  of  that  case,  had  not  stated  all  the  evidence. 
I  have  taken  the  trouble  to  examine  the  original  depositions 
in  the  six  clerks'  office,  in  that  cause  of  Perry  v. 
[*165]  *Marston,  and  by  which  it  appears  that  several  witnesses 
were  examined,  and  from  their  evidence  the  defendant 
had  certainly  admitted  that  he  had  got  a  regular  account  of 
the  rents  received,  and  of  the  money  expended  by  him  on  the 
building,  and  that  he  was  ready  to  settle  at  any  time.(c)    Lord 

(a)  2  Bro.  C.  C.  391  (b)  See  that  case  reported,  ante,  p.  1. 

(a)  I  have  been  favored  with  the  depositions  copied,  by  order  of  the  Vioe-Chaa- 
oellor  from  the  register's  Ijook  in  the  above  cause  of  Pcny  v.  MarsUmf  and  whloh 
are  as  follows: 
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Alvanley,  in  Whiting  v.  Whiter  *does  not  cite  any  au-     [*166] 
thority  or  case  for  his  opinion  against  aAoitting  parol 

"John  Linton,  corn  factor,  on  the  part  of  the  p]|lnti£^  deposed  that.m  June,  1*780, 
he  saw  the  defendant  at  the  door  of  J^anner  Perry's  house ;  desired  to  hear  what 
passed.  Farmer  Perry  asked  the  defondftnt&he  had  made  out  his  accounts,  which 
deponent  understood  to  be  accounts  in  the  estate  in  Aspute  with  his  brother,  to 
which  defendant  replied,  ye^  they  are  very  readily  made  out,  for  I  have  an  exact 
^pcount  of  eveiything  from  the  beg^ning  to  this  time,  both  as  to  the  rent  received 
and  of  money  expended  in  building,  and  told  the  farmer,  that  if  his  brother  would 
appoint  a  time,  and  bring  an  attorney  with  him,  the  said  accounts  should  be  settled. 
That  Perry  thereupon  proposed  that  the  defendant  should  appoint  such  time  for 
settling  the  said  accounts ;  but  defendant  refbsed  so  to  do,  and  desired  the  same 
might  be  appointed  by  the  brothej^and  notice  given  to  him  thereof  and  that  the  said 
defendant  would  meet  his  brotheV  accordingly/' 

Bez^amin  Homer,  ai^ther  witness,  stated  "  That  the  defendant  John  Marston  ex- 
pressed much  concern  that  the  proceedings  should  be  carried  on  against  him,  and 
repeatedly  declared  that  he  knew  the  plaintiff  Richard  Perry  was  heir  at  law  of  the 
estate,  and  wished  not  to  expend  any  money  in  law,  but  to  put  an  end  to  the  suit, 
though  he  said  he  believed  it  to  be  in  his  &vor,  alleghig  that  he  had^cept  a  regular 
account  of  the  receipts  of  the  rents  and  profits  of  the  mortgaged  estates,  and  of  the 
money  disbursed  in  repairs,  for  a  long  course  of  years,  or  spoke  words  to  that  or  the 
like  efifect,  of  which  the  said  defendant  made  many  representations  at  the  door  and 
in  the  house  of  the  said  Farmer  Perry,  in  his  and  this  deponent's  hearing." 

Mary  Homer,  widow,  another  witness,  stated  "  that  three  years  since  last  spring 
to  the  best  of  her  remembrance  as  to  the  time,  this  deponent  and  the  said  plaintiff 
Bichard  Perry,  being  at  the  house  of  Farmer  Perry,  in  the  liberty  of  Bilston,  the  de- 
fendant John  Marston  came  there,  and  enterel^into  a  conversation  with  the  plaintiff 
Richard  Perry,  and  with  the  said  Farmer  Peny  and  his  wife,  respecting  a  copyhold 
estate  at  BUston,  which  this  deponent  understood  to  be  in  mortgage  to  the  said  John 
Marston,  and  to  which  the  said  plaintiff  claimed  a  right  or  title.  ^That  in  such  con- 
versation the  said  defendant,  John  Marston,  several  times  acknowledged  and  de- 
clared, in  the  presence  and  hearing  of  this  deponent,  that  the  said  copyhold  estate 
was  in  mortgage  to  him,  and  that  the  said  Richard  Perry  was  the  owner  thereof  and 
the  said  John  Marston  repeatedly  asked  the  said  Richard  Perry  why  his  iatlier  Joseph 
Perry,  did  not  redeem  the  mortgaged  premises  in  his  lifetime,  and  why  ho,  the  said 
lUchard  Perry,  did  not  do  it  since  his  decease,  or  come  and  make  the  matter  up  with 
bim,  the  said  John  Marston,  without  any  law,  or  used  words  to  that  or  the  like  ef- 
fect; to  which  the  said  plaintiff;  Ri(diard  Perry,  answered,  that  his  father  was  too 
poor  to  raise  money  to  redeem  the  estate  or  he  certainly  would  have  done  it,  and 
paid  off  the  mortgage,  and  that  he,  the  said  Richard  Perry,  had  not  then  any  other 
way  of  recovering  the  estate  than  by  filing  a  bill  in  Chancery  against  him,  the  said 
John  Marston,  for  which  he  had  given  orders;  vr  egoke  worda  to  that  or  the  like 
effect" 
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[*167]    evidence  in  these  caaes*    The  *poiiit,  however,  was  again 
brought  ioloidieciissLozx  in  the  caae  of  Lake  v.  7Aa97uz5,(a) 

Eonner  Peny,  another  witoeati^  stated  "  that  in  the  year  1780»  and  in  or  aboat 
tbe  month  of  lyiarch  or  April  in  that  year,  to  the  best  of  this  deponent^sreooUection^ 
the  defendant^  John  Marston,  oame  to  fiiis  deponent's  house  (hOi  this  dep<ment  thai 
keeping  a  public  house^  and  there  asked  this  deponent,  why  this  deponent's  fiskthflV 
did  not  pay  off  the  mortgage  in.  his  lifetime  (meaning,  as  this  deponent  then  under- 
stood and  belieTeth,  the  mortgage  which  was  then  on  the  buildings  and  premises 
now  in  dispute  in  this  suit),  to  which  this  deponent  replied,  that  he,  this  depone&t^ 
fkther,  was  always  poor  and  unable  to  pay  off  the  said  mortgage ;  that  the  said  de* 
fendant  then  asked  this  deponent  why  this  deponent's  brother,  the  plaintiff;  did  not 
Qome  and  settle  the  matter,  without  going  to  law  \  that  this  deponent  then  asked  the 
said  defendant  if  the  plaintiff  would  settle  the  matter  with  him,  whether  he,  the  said 
defendant,  would  be  accountable  for  the  rents  recMived  fh>m  the  said  premises  and 
interest  for  the  same,  to  which  the  sud  defendant  answered,  that  he  would,  for  that 
he  had  got  a  regular  aoeount  of  the  rents  recdred  and  of  the  moiey  expended  on 
the  said  buildings,  and  that  he  was  ready  to  settle  at  any  time.  That  in  the  montt 
of  May  or  June  in  the  said  year,  1780,  the  said  defendant  again  called  at  this  de> 
ponent's  house  en  horseback,  when  they  had  a  fhrther  conversation  about  the  prrai- 
Ises  in  question,  in  which  the  said  defendant  asked  tliis  deponent  why  his  bvotfaev, 
the  said  plaintiff,  would  not  come  and  settle  the  matter  without  law;  that  he^  Vm 
Sfud  defendant,  was  ready  to  compromise  the  same  on  his  part ;  that  at  the  time  laal 
before  mentioned,  the  sud  defendant  asked  this  deponent  to  ask  the  plaintiff  to  w^ 
point  a  time  fbr  him,  the  plaintiflj  and  his  attorney,  to  meet  him,  the  defendant,  to 
settle  tlie  said  auitter ;  that  he  knew  that  the  plaintiff  was  heir  to  the  premises,  bat 
that  the  length  of  years  was  in  favor  of  him  the  said  defendant,  when  this  deponent 
asked  the  said  defendant  if  his  accounts  were  ready,  to  which  the  defendant  replied^ 
that  he  had  always  an  account  ready  by  him  of  the  rents  of  the  premises  receive^ 
and  of  the  money  expended  thereon ;  that  the  said  defendant,  after  a  conversation 
between  him  and  this  deponent,  to  the  effect  after  mentioned,  whilst  he,  the  said 
defendant,  sat  on  horseback  as  aforesaid^  alighted  from  his  horse,  and  came  into  thii 
deponent's  house,  and  stayed  there  a  very  conmderable  lime,  but  nothing  passed  be- 
tween the  said  defendant  and  this  deponent  on  this  subject,  after  he,  the  said  de- 
fendant so  alighted  fh>m  his  horse,  and  eame  into  this  deponent's  house  as  aforesaid, 
save  a  repetition  of  what  is  before  mentioned  to  have  passed  between  them  whilai 
he,  the  said  defendant,  sat  on  horseback  at  this  deponent's  house  as  aforesaid,  or  cC 
some  part  thereof" 

Hannah  Perry,  wife  of  Farmer  Perry,  another  witnessi  statod  "that  three  ; 
ifince  last  spring,  to  the  best  of  her  remembranoe,  as  to  the  time,  the  said 
plainant,  Richard  Perry,  and  the  defendant,  John  Marston,  were  in  conversation  fli 
her  husband's  dwelling-house,  respecting  the  copyhold  estate  and  premises  in  que^ 
tion,  and  wfaieh  fhmi  such  oonversatioB  and  other  infimnatien  this  deponent  imdM^ 

(a)  3  Vea.  17. 
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and  which  was  argued  *by  Master  Alexander ;  but  Lord  [*168] 
Eosslyn,  before  whom  that  case  was,  said,  that  with 
respect  to  the  objection  *that  nothing  but  writing  would  [*169] . 
do,  he  would  not  decide  it  without  further  consideration. 
In  the  absence  then  of  authority,  let  us  consider  the  point  upon 
principle.  The  right  to  redeeia  arises  upon  the  original  contract 
between  the  parties,  being  by  the  very  terms  and  upon  the  &ce 
of  the  conveyance  itself.  It  is  true,  that  when  the  time  specified 
is  elapsed^  that  right  is  gone  at  law ;  but  not  in  equity.  That 
gets  rid  entirely  of  the  objection  of  the  Statute  of  Frauds,  for  the 
contract  was  in  writing  and  the  right  of  redemption  was  reserved 
by  that  contract.  To  consider  then,  next,  the  rule  as  to  twenty 
years  barring  the  right  of  redemption ;  the  first  question  is,  is  it 
an  absolute  rule?  No;  it  is  a  qualified  rule,  and  depending 
altogether  upon  circumstances.  Numberless  cases  might  be  cited 
as  to  that,  first,  where  there  have  been  disabilities  of  the  party, 
as  infency,  coverture,  beyond  sea.  Now  writing  is  not  necessary 
to  prove  these  disabilities,  and  it  would  often  be  impossible  to 
procure  it ;  parol  evidence  of  them  is  always  received.  Next, 
are  disabilities  the  only  cases  in  which  the  rule  is  departed  from  ? 
No ;  receiving  interest,  keeping  accounts,  treating  it  in  any  will 
or  deed  as  a  mortgage,  will  do.  Such  acts,  and  others  of  the  sort 
then,  are  also  sufficient  to  take  the  case  out  of  the  rule,  and 
which  may  be  solemn  and  deliberate  acta,  or  not,  according  as 
the  party  is  attending  or  not  attending  to  what  is  doing.  I  admit, 
that  to  acknowledge  it  was  originally  a  mortgage,  is  nothing  at 
all;  that  is  ex  concessis;  and  conversation,  therefore,  admitting 
that  &ct,  cannot  carry  it  farther  than  the  original  deed 
between  the  parties  carries  it.  There  must  be  *evidence  [*170] 
that  it  is  a  subsisting  mortgage.    Now  with  respect  to 

stood  was  in  mortgage  to  the  said  John  Marston,  and  to  which  the  said  plaintiff, 
Richard  Perry,  set  up  some  right  or  title ;  and  the  said  defendant,  John  Marston,  did 
then,  in  the  presence  and  hearing  of  this  deponent,  and  of  Mary  Homer,  this  de- 
ponents mother,  ask  the  said  plaintiff,  Richard  Perry,  why  his  &tber  did  not  pay  off 
the  mortgage  on  the  said  estate  and  premises  in  his  lifetime ;  but  this  deponent  being 
busily  employed  in  drawing  and  delivering  out  ale,  did  not  bear  what  answer  the 
said  Richard  Perry  gave  to  such  questions." 

11 
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every  one  of  the  acts,  in  all  the  cases  in  which  a  redemption  has 
been  decreed  after  twenty  years,  I  would  adc  how  they  are  to  be 
•proved?  By  the  law  of  evidence,  must  be  the  answer.  By 
writing  only  ?  I  ask,  where  is  the  law  which  says  that  ?  What 
precise  act,  then,  will  be  suflBcient?  The  answer  must  be,  any 
precise  act.  So  with  respect  to  the  Statute  of  Limitations,  I  may 
show  after  twenty  years  an  actual  entry  by  me,  or  an  acknowl- 
edgment from  the  party  of  his  being  my  tenant  So  with  a 
mortgagee,  the  acts  need  not  be  done  with  the  other  party ;  his 
own  acts,  the  mere  ex  parte  acts  of  the  mortgagee  will  be  saiffi- 
cient  Cases  of  part  performance  constitute  another  class  of  cases 
in  which  parol  evidence  is  received  respecting  interest  in  land ; 
60  cases  of  trust.  If  you  tie  a  party  down  to  written  evidence, 
great  injustice  would  oftien  happen.  On  the  other  hand.  Perry 
V.  Marston  is  certainly  a  case  showing  the  danger  of  setting  up 
parol  evidence.  But  we  must  take  care  of  the  principle.  To  say 
there  is  danger  of  perjury  amounts  to  little ;  because  there  is 
danger  of  perjury  in  all  parol  evidence,  and  the  objection  would 
therefore  go  to  do  it  away  entirely.  An  acknowledgment  rf  a 
debt  of  a  hundred  thousand  pounds,  rights  of  way,  easements, 
water-courses,  and  numberless  other  cases,  all  of  liiem  ofl«n  of 
immense  value,  depend  upon  this  sort  of  evidence.  All  the 
court  can  do  is,  to  watch  and  take  care  of  it  when  competent  in 
its  nature.  Look  to  the  danger  the  other  way,  that  is,  that  if 
you  were  to  say,  that  after  twenty  years  there  shall  be  no 
parol  evidence  for  a  redemption.  A  mortgagee  may  have 
amused  his  mortgagor  every  day  with  promises  of  settling; 
suppose,  even  interest  to  have  been  paid,  but  which  was  only 

to  be  proved  by  parol.  How  easy  would  it  be  in 
[*171]     *such  cases  and  many  others  which  might  be  put,  for  the 

mortgagee  to  draw  on  the  mortgagor  till  twenty  years 
were  elapsed,  and  then  to  hold  him  at  defiance.  It  seems  to  me, 
therefore,  to  be  impossible,  reasoning  it  a  priori^  to  say  that  parol 
evidence  is  upon  principle  inadmissible  to  found  a  right  to  re- 
deem after  twenty  years,  but  at  the  same  time  it  must  in  every 
case  depend  upon  the  nature  of  that  case :  and  it  seems  to  me 
that  the  facts  of  the  case  must  in  these  cases  of  mortgage,  as  in 
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all  others,  be  tried  by  the  rxiles  of  evidence.  I  have  sifted  the 
case  to  the  bottom,  from  respect  to  what  was  said  by  Lord  Al- 
vanley  and  Lord  Rosslyn  upon  the  subject;  but  there  being  no 
<5ase  rejecting  parol  evidence,  I  think  it  must  be  received. 

The  next  consideration  then  is,  as  to  the  sufficiency  of  it  in 
this  case,  A  conversation  between  the  attorney  of  the  mortga- 
gor, and  the  mortgagee  and  his  wife,  there  being  nobody  to  con- 
tradict him,  must  be  looked  to  with  considerable  caution.  It  is 
true  that  in  this  case  the  witness  is  not  now  the  solicitor  of  the 
plaintiff;  that  he  might  also  have  been  less  unequivocal  in  what 
he  says,  and  indeed  the  defendant  in  his  answer  confirms  his 
evidence,  but  putting  a  different  construction  upon  the  words 
used.  The  conversation  happens  in  the  midst  of  the  defendant's 
harvest,  when  the  witness  demands  the  mortgage  account.  The 
answer  is  material,  because  it  is  postponing  the  discussion  of  the 
subject ;  his  afterwards  saying  that  he  wanted  nothing  but  what 
was  fair,  is  admitting  nothing  at  all,  but  leaving  the  question  as 
to  what  was  fair  perfectly  undecided.  By  his  answer  he  has 
sworn,  that  by  the  mention  of  papers  he  meant  not  papers  to 
make  out  a  mortgage  account,  but  a  surrender  bond  and  other 
writings,  Il6  might  well  mean  his  mortgage  deeds  and  papers. 
But  how  can  this  be  considered  as  a  clear  deliberate  ac- 
knowledgment *of  uniformly  treating  the  estate  as  a  [*172] 
mortgage  interest?  The  words  do  not  naturally  import 
it,  or  necessarily  bear  it  Then  as  to  the  words  which  follow, 
that  the  plaintiff  had  better  in  the  meantime  call  a  court  to  take 
up  the  estate.  This  is  strange,  if  it  is  to  be  understood  as  advice 
to  the  solicitor  from  the  other  party  himself  Putting  the  other 
sense  upon  it,  that  the  defendant  meant  to  tell  the  plaintiff  to 
call  a  court  and  get  his  estate  from  him,  it  is  impossible  to  say 
that  in  so  understanding-  it,  the  defendant  could  be  informed  of 
his  rights,  or  know  what  he  was  doing,  if  he  said  anything  of 
the  kind.  But  he  denies  that  any  sense  of  that  sort  was  meant 
by  him ;  but  that  he  only  spoke  ironically  to  the  witness,  who 
treated  the  plaintiff's  right  as  so  clear.  I  believe  it  in  the  sense 
sworn  by  the  answer,  and  to  have  been  mere  taunting  and 
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irony ;  and  this  answer  is  opposed  by  the  eridence  of  one  wit- 
ness only.  To  decree  a  redemption,  when  an  ignorant  man  has 
been  taken  advantage  of,  without  a  single  witness  to  explain  of 
contradict  a  conversation  set  up,  would  lead  to  excessive  danger. 
In  Perry  v.  Marston  there  were  several  witnesses  examined,  and 
their  evidence  proved  a  clear  and  unequivocal  acknowledgment 
that  the  mortgagee  had  accounts  ready.  This  is  quite  different, 
and  there  is  nothing  in  the  case  like  an  acknowledgment  of 
treating  it  as  a  mortgage  within  twenty  years.  I  think,  there- 
fore, that  the  evidence  opposed  to  the  answer,  and  after  the 
length  of  time  which  has  elapsed,  is  not  sufficient;  and  that  the 
bill  must  consequently  be  dismissed,  but  without  costs. 


February  2Uh, — His  Honor  afterwards,  this  day  again  men- 
tioned the  case,  to  observe  that  he  had  omitted,  in  giv- 

[*173]  ing  his  *judgment^  to  state  that  the  analogy  to  the  Stat- 
ute of  Limitations  did  not  hold  strictly,  inasmuch  as 

the  moral  obligation  remained  the  same,  although  six  years  had 

elapsed  without  payment  of  a  debt. 


Grant  v.  Munt. 

Rolls. — 1815 :  23d  February. 

Compensation  for  the  dry  rot  in  house  and  premises  decreed,  upon  napiresentation  of 
the  vendor  to  the  purchaser  as  to  the  state  of  repairs ;  he  relying  upon  such  repi^- 
sentations,  and  stating  to  the  plauitifT  that  ho  did  not  employ  a  surveyor  for  that 
reason. 

The  bill  stated  that  the  plaintiff  being  seised  in  fee  simple  of 
a  mansion-house  and  premises,  entered  into  an  agreement  with 
the  defendant  to  sell  the  same  to  him  at  the  price  of  7,360/.  An 
agreement  in  \^Titing  of  the  25th  June,  1812,  was  accordingly 
drawn  up  and  signed  by  the  plaintiff  and  defendant  The  bill 
prayed  a  specific  performance  of  the  agreements 
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The  defendant  by  his  answer  admitted  the  agreement ;  bat 
stated  that  previous  to  and  at  the  time  he  signed  the  same,  he 
had  been  induced  so  to  do  from  the  statements  and  represen- 
tations by  Mrs.  Grant,  the  plaintiff's  wife,  with  whom  the  de- 
fendant had  principally  negotiated  respecting  the  said  house  and 
premises,  and  from  several  letters  ^vhich  were  written  from  the 
plaintiff  and  his  wife  to  the  defendant  on  the  subject,  that  the 
same  were  in  such  a  state  as  to  require  no  repairs  whatever,  and 
at  the  time  of.  the  defendant's  signing  the  agreement,  the  said 
Mrs.  Grant  was  present,  and  declared  that  "all  that  would  be 
required  to  be  laid  out  in  repairs  of  the  said  house  and  premises 
was  about  61,  for  mending  a  cellar  door."  Shortly  after  the  de- 
fendant took  possession,  finding  that  the  roof  required  consider- 
able repairs,  and  that  a  floor  gave  way  making  an  opening  to  a 
cellar  below,  he  employed  Mr.  Soane,  a  surveyor,  to 
look  over  the  house,  who  upon  a  *carefiil  and  minute  [*174] 
inspection  and  survey  thereof,  declared  that  the  said 
house  and  the  appurtenant  buildings  were  affected  with  the  dry 
rot,  and  in  such  a  state  of  decay  as  would  require  a  very  consid- 
erable sum  of  money  to  be  laid  out  upon  it  in  necessary  repairs. 
The  defendant  claimed  an  adequate  compensation  out  of  the  con- 
sideration money  agreed  to  be  paid  for  the  necessary  and  requi- 
site repairs. 

By  the  evidence  of  Dwyer,  the  plaintiff's  gardener,  it  was 
stated,  that  on  the  4th  or  5th  June,  1812,  the  defendant  came  to 
view  and  examine  the  premises,  that  the  plaintiff's  wife  was 
present,  and  that  the  defendant  looking  at  the  walls  and  ceiling 
of  the  kitchen  said,  that  the  same  wanted  a  little  repair  and 
whitewashing,  that  he  viewed  other  parts  of  the  said  mansion- 
house  and  premises,  and  that  he  appeared  to  be  well  satisfied 
with  the  same.  Eanken,  the  solicitor  for  the  plaintiff,  another 
witness,  stated  that  before  the  said  agreement  had  been  signed, 
but  after  the  same  had  been  read  aloud,  Tyndale,  the  defendant's 
solicitor,  inquired  whether  the  said  mansion-house  had  the  dry 
rot,  and  whether  it  was  in  perfect  repair ;  that  the  witness  ob- 
jected to  such  questions,  and  the  plaintiff  then  said,  that  with 
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regard  to  repair  people  were  very  apt  to  differ;  for  his  part  soon 
after  he  bought  the  house  he  laid  out  many  hundred  pounds  in 
repairing  it,  and  being  an  old  house  some  repairs  might,  and 
probably  would  be  necessary ;  that  with  respect  to  dry  rot,  he 
could  not  tell  whether  there  was  dry  rot  or  not,  that  there  was 
some  decayed  wood  in  the  vestibule  leading  to  or  at  the  foot  of 
the  cellar  door,  which  the  plaintiff  had  pointed  oat  to  the  de- 
fendant ;  but  whether  it  was  dry  rot,  or  what  it  was,  the  plain- 
tiff could  not  tell,  and  added,  that  the  defendant  had  seen  the 

premises.  The  witness  then  stated,  that  after  some  ftir- 
[*175]    ther  ^conversation,  in  which  no  guarantee  was  sought 

for  or  required  by  or  on  the  part  of  the  plaintiff  or  de- 
fendant, as  to  the  state  of  the  repair  or  dry  rot,  they  both  signed 
the  agreement. 

By  the  evidence  on  the  part  of  the  defendant,  of  Tyndale  and 
Malton,  it  was  stated,  that  at  the  time  of  signing  the  agreement, 
the  defendant  told  the  plaintiff  that  he  relied  so  much  upon  him 
that  he  had  not  had  the  mansion-house  and  buildings  surveyed, 
and  that  the  plaintiff  stated  that  they  were  in  good  repair  except 
as  to  the  cellar  door  and  the  parts  adjoining  the  same,  which 
would  require  the  sum  of  5Z.  or  thereabouts  to  repair.  Crosby, 
another  witness,  stated  that  it  would  require  from  five  to  seven 
hundred  pounds  in  carpenter^s  work  to  repair  the  said  mansion- 
house.  Soane  proved  that  upon  going  to  survey  the  premises 
after  the  agreement,  he  found  the  timbers  in  several  parts  of  the 
mansion-house  rotten,  that  some  wainscoting  had  been  taken 
down,  and  also  the  skirting  in  the  school  room,  that  he  thought 
it  would  cost  between  three  and  four  hundred  pounds  to  repair 
the  premises.  Smart,  another  witness,  further  stated,  that  in  the 
beginning  of  the  year  1811  he  had  been  consulted  by  the  plain- 
tiff about  doing  some  repairs  in  consequence  rf  the  dry  rot  being 
therein,  and  upon  that  occasion  the  plaintiff  went  with  the  wit- 
ness into  the  cellars,  when  they  examined  the  timbers  there 
which  supported  the  parlor  floor  and  staircase  floor,  and  which 
appeared  to  be  much  decayed  by  the  dry  rot,  insomuch  that  the 
flooring  of  the  said  parlor  and  staircase  was  nearly  eaten  through 
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thereby ;  and  after  coming  out  of  the  cellars  a  conversation  took 
place  between  the  plaintiff  and  his  wife  and  the  witness,  respect- 
ing the  best  means  to  be  used  for  topping  the  progress  of  the 
said  disorder,  and  for  making  good  the  damage  or  in- 
jury *the  said  floors  had  then  already  sustained  by  it^  [*176] 
and  the  plaintiff  suggested  a  removal  of  all  the  timbers 
and  turning  arches  with  brick  and  laying  stone  thereon,  in  such 
parts  of  the  said  cellaring  as  were  not  then  arched,  with  a  view 
to  stop  the  progress  of  the  said  disorder,  the  plaintiff  observing 
that  if  those  parts  were  relaid  with  wood  the  dry  rot  would  again 
destroy  the  same,  and  the  plaintiff  then  inquired  of  the  witness, 
what  would  be  the  expense  of  a  stone  pavement  for  the  purpose 
aforesaid,  and  he  made  an  estimate  of  the  probable  expense 
thereof  which  was  between  40  and  50Z. 

Mr.  Leach  and  Mr.  Philb'more,  for  the  plaintiff,  argued  that  be- 
fore the  agreement  the  defendant  was  personally  shown  every 
part  of  the  house,  and  was  well  able  to  form  an  opinion  for  him- 
self;  that  the  evidence  did  not  establish  either  an  industrious 
concealment  of  the  state  of  the  premises,  or  any  warranty  on  the 
part  of  the  plaintiff. 

Sir  Samuel  Bomilly  and  Mr.  Wrotteaky^  for  the  defendant,  in- 
sisted that  this  was  a  case  of  misrepresentation  on  the  part  of  the 
plaintiff  amounting  to  fraud ;  that  he  had  denied  that  the  dry 
rot  was  in  the  premises,  when  it  was  fully  proved  that  he  knew 
of  it  OMfield  v.  Round^{(i)  Shirley  v.  Siratton^{b)  Young  v. 
CJarke{c)  and  Dyer  v.  Hargrave^{d)  were  referred  to.  The 
manuscript  case  cited  by  Mr.  Sugden  in  his  book,(e)  though  of 
dry  rot,  does  not  apply ;  where  a  purchaser  brought  an  action 
against  a  vendor  to  recover  damages  for  having  sold  him  a  house 
knowing  it  to  have  the  dry  rot,  but  the  vendor  not 
being  aware  of  the  defect  the  *purchaser  was  non-suited,  [*177] 
Lord  Kenyon  saying  there  was  no  mala  fides  in  the  case. 

(a)  5  Ve8.  509.  (d)  10  Ves.  605. 

(6)  1  Bio.  0.  0.  440.  (c)  Sug.  Law  of  Vendors  and  Purchasets,  p.  13a 

(c)  Pre.  Ch.  538. 
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Mx^Leach  in  reply: — ^It  is  impossible  to  say  that  it  was  the 
intention  of  the  plaintiff  to  enter  into  a  warranty.  Nothing 
appears  in  the  case  but  mere  matter  of  opinion  as  to  what  re- 
pairs were  necessary. 

The  Master  of  the  Rolls  thought  it  was  impossible  to  say 
that  it  was  mere  matter  of  opinion  as  to  repairs  in  this  case,  Ab 
to  warranty,  if  the  defect  was  patent  or  obvious,  the  warranty 
would  not  bind.  I  do  not,  however,  collect  from  Soane's  evi- 
dence that  the  state  of  the  premises  was  perfectly  visible  to 
everybody.  Tyndale's  evidence  is  very  material,  from  which  it 
appears  that  the  defendant  stated  to  the  plaiiitLff,  before  he  signed 
the  agreement,  that  he  relied  so  much  on  the  plaintijff  that  he 
had  not  had  the  premises  surveyed.  Down  to  the  time  of  sign- 
ing the  agreement  it  does  not  appear  that  the  defendant  had 
received  any  representation  from  the  plaintiff  as  to  the  state  of 
the  premises.  But  taking  Tyndale's  evidence  to  be  true,  it  was 
then  made,  and  the  plaintiff  is  bound  to  make  good  what  he  then 
represented,  as  to  the  state  of  the  premises.  It  is  impossible 
therefore  to  say,  that  the  weight  of  evidence  in  this  oa.se  (and 
something  too  must  be  allowed  for  the  defendant's  answer),  is 
not  against  the  plaintiff.  I  think,  therefore,  he  is  bound  to  make 
compensation  for  his  representations  to  the  defendant,  unl^s  he 
will  take  an  issue  at  law  as  to  the  fact  of  those  representations. 

The  plaintiff  declining  an  issue,  it  was  referred  to  the  Master 
to  see  whether  he  could  make  a  good  title  to  the  premises,  and 
if  he  could,  then  to  inquire  what  compensation  the  defendant 
was  entitled  to. 


[*178]  *Blake  v.  Luxton. 

Before  the  YiGC-ChanceUor.—1815:  10th,  11th  and  24th  February. 
Quasi  tenant  in  tail  of  a  freehold  lease  for  lives  may,  by  surrendering  the  old  lease, 
without  the  trustee's  joming,  and  taking  a  new  lease  to  himseli^  bar  the  remainders 
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over;  notwithstandiog  there  were  prior  existing  trusts  at  the  time  of  snch  sor- 
render.    S.  C,  3  P.  Wma.,  p.  10,  in  note.  6  T.  Rep.  290. 

Egbert  Blake,  the  father  of  the  plamtiff,  being  seised  qi  a 
freehold  lease  for  lives,  held  of  the  Bishop  of  Bath  and  Wells, 
and  granted  by  indenture,  dated  the  5th  June,  1751,  to  him  and 
his  heirs,  for  the  lives  of  himseli^  the  said  Eobert  Blake,  his 
eldest  son  Eobert  Blake,  and  John  Oedland,  made  his  will, 
dated  the  4th  February,  1752,  in  the  presence  of  three  witnesses, 
and  thereby  devised  to  Fraunceis  and  Credland  and  the  survi- 
vor, and  the  heirs  and  executors  of  such  survivor,  the  said 
lands  and  premises,  and  all  his  estate  and  interest  therein,  sub- 
ject to  a  mortgage  thereon  of  930?.  which  he  had  borrowed  to 
pay  his  sister's  portion,  and  to  purchase  two  of  the  lives  of  the 
said  lease,  upon  trust  that  the  said  Fraunceis  and  Credland,  and 
the  survivor  of  them,  should  receive  the  rents  and  profits  of  the 
same,  and  pay  out  of  the  same  unto  his  wife  Elizabeth,  the  sum 
of  40?.  per  annum,  during  her  life ;  and  the  further  sum  of  20?. 
per  annum,  making  60?.,  in  case  his  son  Eobert  should  die  with- 
out issue,  and  to  allow  his  son  Eobert  for  his  education  and 
maintenance,  till  he  attained  twenty-one,  as  much  as  his  trustees 
should  think  fit,  and  when  he  came  of  age,  then  his  trustees 
were  to  be  seised  of  the  said  premises  to  the  use  of  his  said  son 
Eobert,  and  the  heirs  male  of  his  body  lawfully  begotten ;  and 
the  said  testator  declared  his  intention  and  will  to  be,  that  if  his 
wife  should  happen  to  be  with  child,  at  the  time  of  his  death, 
that  such  child  should,  if  his  said  son  should  die  without  issue, 
inherit  all  the  said  lands  and  hereditaments,  and  with  the  like 
limitations  with  which  his  son  Eobert  was  to  inherit,  by  that 
his  will,  and  he  did  thereby  give  such  child  with  which  his  Avife 
should  be  enceinte  at  the  time  of  his  death  500?.,  to  be 
*paid  when  such  child  should  attain  the  age  of  twenty-  [*1T9] 
one,  and  also  20?.  per  annum  for  the  maintenance  and 
education,  which  sum  of  500?.,  and  also  20?.  jper  annum,  his 
trustees  were  to  raise  out  of  his  estates,  by  sale,  mortgage,  lease, 
or  otherwise.  The  testator  afterwards  made  a  codicil  without 
any  date,  and  thereby  reciting  that  his  son  John  was  not  bom  at 
the  time  of  making  his  will,  he  thereby  ordered  his  trustees  to 
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raise  the  sum  of  600L  out  of  the  said  estates,  to  be  paid  at  twen- 
ty-one, and  the  farther  sum  of  20L  for  his  maintenance  and 
education  in  the  meantime ;  and  he  declared  his  will  to  be,  that  in 
case  his  son  Robert  died  without  issue  of  his  body  lawfully 
begotten,  that  then  his  son  John  should  inherit  all  his  real  and 
personal  estate,  in  the  same  manner  that  his  brother  was  to 
inherit. 

The  testator  died,  leaving  Elizabeth,  his  widow,  Robert  Blake, 
his  eldest  son,  and  the  plaintiff  John,  his  only  other  son,  and  upon 
Robert's  coming  of  age  he  entered  into  the  possession  of  the  said 
estate,  and  some  time  afterwards,  but  the  same  being  during  the 
plaintiff's  minority,  Robert  Blake  cancelled  the  said  lease  by 
tearing  off  the  seal,  and  thereupon  the  bishop  of  Bath  and  Wells, 
on  the  6th  June,  1770,  and  without  the  knowledge  of  the  said 
trustees  or  either  of  them,  granted  a  new  lease  of  the  said  lands 
and  premises  comprised  in  the  said  former  lease,  to  him  the  said 
Robert  Blake  and  his  heirs,  for  the  lives  of  him  the  said  Robert 
Blake,  of  the  plaintiff  John.  Blake  and  John  Credland,  and  the 
survivor  of  them. 

Robert  Blake  afterwards  died  without  issue,  having  first  made 
his  will,  by  which  he  gave  the  said  property  to  the  defendants. 

The  present  bill  was  filed  by  John  Blake,  the  younger  eon, 
praying  that  the  renewed  lease  might  be  declared  to 
L*180]    *enure  to  the  uses  and  trusts  of  the  former  lease  and 
to  belong  to  the  plaintiff  and  the  heirs  of  his  body  un- 
der his  father's  wiU. 

The  defendants,  by  their  answer,  submitted  that  Robert  Blake 
had  an  absolute  estate  and  interest  in  the  premises ;  and  they 
farther  stated,  that  after  the  death  of  Robert  Blake,  the  plaintiff, 
in  1784,  filed  his  bill  in  the  Court  of  Exchequer,  against  the  de- 
fendant Frances  Luxton,  then  Frances  Blake,  widow,  claiming 
to  be  entitled  by  virtue  of  the  said  remainder  in  tail  to  him  and 
the  heirs  of  his  body  to  the  said  premises,  and  that  the  plaintiff 
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might  Lave  the  benefit  of  the  said  renewed  lease,  and  that  the 
said  cause  was  heard  before  the  barons  of  the  Exchequer  on  the 
13th  July,  1786,  when  the  court  decreed  that  the  plaintiff's  bill 
should  be  dismissed,  which  decree  of  dismissal  is  now  in  full 
force,  and  the  defendants  insisted  thereon  in  bar  of  the  plaintiff's 
claim  by  his  present  bill, 

Mr.  Courtenay  (in  the  absence  of  Sir  Samitel  Bomilly,  who  was 
with  him)  was  heard  alone  for  the  plaintiff: — The  legal  estate 
in  this  case  being  in  the  trustees,  the  surrender  and  acceptance 
of  the  new  lease  by  Robert  Blake,  the  son,  who  was  quasi  tenant 
in  tail  of  this  freehold  lease,  would  not  bar  the  claims  of  those  in 
remainder  under  his  father's  will ;  nor  would  his  own  will  have 
that  effect  There  is  no  case  short  of  alienation  by  such  a  tenant 
in  tail  which  has  been  held  to  have  that  operation.  This  case  is 
also  distinguished  from  all  others  by  the  circumstance  of  there 
being  previous  existing  trusts  at  the  period  of  the  surrender ; 
the  trust  for  raising  and  paying  the  maintenance  and  provision 
for  the  younger  son,  and  for  payment  ot  the  widow's 
annuity,  was  then  vested  *in  the  trustees  who  never  [*181] 
joined  in  the  surrender.  Barnard  v.  Large,{a)  Carteret 
V.  CarteretXb)  Saltern  v.  jSaltem,{c)  Campbell  v.  jSandys,{d)  were 
the  principal  authorities  referred  to. 

Mr.  Leach  and  Mr.  Cook  for  some  of  the  defendants ;  and  Mr. 
Earl,  Mr.  Boupell  and  Mr.  ShodvoeU  for  the  rest  of  the  defend- 
ants : — The  prior  decree  in  this  very  cause  is  a  complete  bar. 
The  argument,  however,  is  in  effect  that  the  new  lease  is  void, 
and  yet  the  bill  prays  that  the  defendants  may  be  declared  trus- 
tees of  that  lease.  The  old  lease  is  gone  by  effluxion  of  time, 
and  the  plaintiff  must  affirm  the  new  lease  or  he  can  have  no  in- 
terest or  claim.  Upon  the  pleadings  the  court  cannot  say  there 
was  no  surrender  of  the  old  lease,  cancelling  a  lease  being  a  com- 
plete surrender  if  made  by  the  persons  entitled  to  the  lease. 
The  court  in  this  case  will  presume  the  concurrence  of  the  trua- 

(d)  Amb.  7T4.  (c)  2  Atk.  376. 

(h)  2  P.  W.  132.  'd)  2  Sch.  &  Let  281. 
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tees,  and  therefore  an  effectual  surrender,  because  there  have 
been  forty-five  years  possession  under  an  instrument  which  could 
not  have  been  effectual  without  the  concurrence  of  the  trustees. 
But  suppose,  for  argument  sake,  that  the  trustees  did  not  concur, 
still  a  person  having  an  equitable  interest  as  quasi  tenant  in  tail 
may  defeat  a  remainder  by  any  disposition  of  that  equitable  es- 
tate. It  could  not  be  a  breach  of  trust  to  extend  the  lease,  which 
would  have  the  effect  of  giving  the  mdow,  who  was  a  cestui  que 
trust,  a  better  security  for  her  annuity.  The  trustees,  therefore, 
might  have  been  compelled  to  join.  An  equitable  tenant  in  tail 
may  bar  without  a  legal  recovery.    The  new  lease  destroyed 

Eobert  Blake's  equitable  interest  in  the  estate,  and  this 
[*182]    being  an  act  inter  mvos,  would  *be  sufficient  to  bar  the 

remainder.  In  Doe  on  the  demise  of  Bhke  v.  Luxion,{a) 
Lord  Kenyon  even  thought  that  a  will  would  operate  as  a  bar,(&) 
which  notion  could  only  have  arisen  from  a  conviction  that  a 
tenant  in  tail  had  the  absolute  dominion.  North  v.  ChximpeT' 
noon{c)  decides  that  tenant^ in  tail  in  equity  could  alone  bar  re- 
mainders over. 

Sir  Samuel  Bomilly  in  reply : — ^I  presume  it  will  not  be  neces- 
sary to  argue  that  a  will  cannot  bar  the  limitations  over,  not- 
withstanding the  hasty  dictum  of  Lord  Kenyon,  which  has  been 
referred  to.  The  question  in  this  case  is,  whether  the  surrender 
and  taking  the  new  lease  are  sufficient  for  that  purpose  ?  The 
trustees  might  be  presumed  to  have  joined  if  it  could  have  been 
without  a  breach  of  trust ;  but  a  court  of  equity  will  never  pre- 
sume it,  i^  as  in  this  case,  it  must  have  been  a  breach  of  trust 
There  must,  therefore,  be  an  actual  surrender  proved,  the  legal 
estate  being  in  the  trustees,  and  they  having  trusts  remaining  to 
perform  when  the  surrender  is  stated  to  have  been  made.  But 
if  there  was  any  surrender,  the  new  lease  would  be  subject  to 
the  former  trusts^  Mansell  v.  ManseU,{d)  Moody  v.  WdUers^{e)  and 
the  case  of  Lord  Lansdown  v.  March  cited  there.    Trustees  are 

(a)  6  Tenn  Rep.  289.  (d)  2  P.  W.  678. 

(&)  6  Term  Rep.  293.  (e)  16  Vea,  283. 

(c)  2  Ch.  Ca.  63,  78. 
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not  guilty  of  a  breach  of  trust  according  as  the  object  of  the  re* 
coveiy  suffered  is  to  continue  or  enlarge,  or  to  destroy  the  estate. 
There  could  be  no  danger  of  a  perpetuity  in  this  case,  because 
all  the  trusts  were  to  be  performed  during  lives  in  being.  I  ad- 
mit the  trustees  might  have  been  compelled  to  join  in  renewing 
the  lease  for  the  benefit  of  the  cestui  que  trusts,  but  then 
it  must  have  *been  by  taking  a  new  lease  upon  all  the  [*18S] 
same  trusts.  If  not,  something  should  be  done  to  con- 
fine the  effect  of  taking  the  new  lease,  which  has  not  been  done. 
In  every  case  cited  some  act  has  been  done,  some  conveyance 
made,  showing  an  intention  to  acquire  an  absolute  interest. 
The  case  in  the  Exchequer  is  to  this  point  only,  that  a  tenant  in 
tail  of  a  fi:eehold  lease  may  by  surrender  bar  the  remainders  over 
where  there  are  no  other  trusts  appearing ;  but  this  case  now 
presents  to  the  court  the  fact  of  there  being  other  existing  trusts 
at  the  time  of  the  surrender,  the  distinction  arising  upon  which 
has  in  no  case  been  considered.  The  decree  in  the  Exchequer 
should  have  been  pleaded,  if  meant  to  be  insisted  on  as  a  bar ;  it 
cannot  be  so  set  up  by  the  answer,  and  besides  which  it  ought  to 
have  been  distinctly  proved. 


February  24:th. — This  day  the  Vice-Chancellor  delivered  his 
judgment,  in  which,  after  stating  the  case  very  fully,  he  observed, 
that  upon  calling  for  the  codicil  of  Robert  Blake,  he  found 
that  the  word  "leaving,"  before  the  word  "issue,"  was  not  in 
the  original  codicil,  though  stated  upon  the  pleadings,  the  words 
only  being  "  without  issue,"  and  which  therefore  put  an  end  to 
a  question  which  had  been  agitated  at  the  hearing  with  respect 
to  some  leaseholds  for  years  which  the  testator  had  died  possessed 
of,  the  absolute  jntcrest  in  the  same  clearly  vesting  in  Robert 
Blake,  the  son.  With  respect  to  the  freeholds  for  lives,  it  was 
also  clear  that  a  recovery  stated  in  the  answer  to  have  been  suf- 
fered by  Robert  Blake,  must  also  be  put  out  of  the  question,  as 
not  having  any  operation  to  bar  the  plaintiff's  remainder,  inas- 
much as  fireeholds  for  lives  were  not  within  the  statute  de  donis^ 
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and  not  even  a  desoendible  freeHold,  the  heir  taking  as 
[*184]    ^)ecial  occupant  only.    *Eobert  Blake,  thccflon,  was 

therefore  under  the  will  of  his  father,  not  tenant  in  tail 
of  the  freehold  lease  in  question;  but,  as  he  had  been  properly 
called,  he  was  only  quasi  tenant  in  tail  of  them,  with  remainder 
to  the  plaintiff  in  the  event  of  Robert  Blake's  dying  without 
issue.  Eobert  Blake,  the  son,  did  die  without  issue,  and  the 
plaintiff  ^B  claim  thereupon  accrued,  and  which  was  so  long  ago 
as  the  year  1782.  Soon  afterwards,  that  is  to  saj'-,  in  1784,  we 
find  him  asserting  his  right  by  filing  a  bill  in  the  Court  of  Ex- 
chequer, in  which  the  very  point  now  in  issue  in  the  present 
cause  was  also  then  put  in  issue  in  that  suit.  It  was  not  proved 
in  that  cause  that  any  surrender  in  writing  of  the  old  lease  was 
made  by  Eobert  Blake,  the  son ;  but  the  same  rested  on  the 
fact  of  cancellation  by  his  tearing  off  the  seal,  as  it  appears  in 
the  present  cause.  Nor  did  the  plaintiff  upon  that  occasion  want 
the  most  able  counsel  to  assert  his  right  which  the  profession 
could  afford,  it  appearing  that  "Mr.  Maddox  and  the  present 
Lord  Chancellor  then  sustained  his  case ;  the  counsel  for  the 
defendant  being  Mr.  Burton  and  the  present  Lord  Redesdale. 
The  judgment  of  the  court  was  delivered  in  the  absence  of  the 
their  Lord  Chief  Baron,  by  Mr.  Baron  Eyre,  one  of  the  ablest 
judges  that  ever  adorned  the  bench,  and  the  plaintiff's  bill  was 
dismissed  without  costs.  The  plaintiff  after  that,  namely,  in 
1795,  brought  his  ejectment,  and  a  special  case  being  reserved 
for  the  opinion  of  the  Court  of  Bang's  Bench,  the  same  was  fiilly 
argued  upon  the  effect  of  the  surrender  of  Eobert  Blake,  in 
defeating  the  remainders  over,  upon  which  Lord  Kenyon,  and 
the  other  judges  of  that  court  decided  against  him.  Lord  Ken- 
yon was  even  inclined  to  think,  that  remainders  after  such  an 
estate  could  be  barred  by  will.     From  the  history  given  of  the 

present  case  in  the  Exchequer  by  Lord  Eedesdale  in 
[*185]     Campbell  v.  *Sandys^{a)  it  appears  that  no  such  idea  was 

however  entertained  either  by  the  Court  of  Exchequer 
or  by  any  of  the  counsel  concerned,  as  that  the  will  would  have 

(a)  AwU,  p.  181. 
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operated  to  bar  the  plaintiflF.  The  case  referred  to  by  Lord 
Kenyon  of  Orey  v.  Mannock  did  not  so  decide,  and  it  is  a  curl 
ous  fiwjt  that  Lord  Kenyon,  though  young  in  the  profession  when 
he  took  the  note,  in  mentioning  Lord  Northington's  opinion 
which  he  threw  out  in  Ghrei/  v.  Mannock^  should  have  added  a 
quaere  to  that,  thereby  showing  that  the  judgment  of  his  early 
life  upon  the  point  was  better  than  his  subsequent  one.  I  notice 
this  merely  to  dispose  of  the  point  that  the  will  could  not  bar, 
and  the  late  case  of  Dillon  v.  DiUonip)  is  an  authority  to  the 
same  effect 

Notwithstanding  the  above  ptoceedings,  the  present  bill  hav- 
ing been  filed  in  1812,  it  becomes  necessary  for  this  court  to  con- 
sider whether  it  will  set  aside  the  former  decree  made  between 
the  same  parties  and  upon  the  same  point.  With  respect  to  the 
old  lease,  it  expired  in  1798,  all  the  lives  named  in  it  being  then 
gone.  The  renewed  lease  is  now  claimed  by  the  plaintiff.  I 
must  observe  that  it  could  be  no  breach  of  trust  in  the  trustees 
in  renewing  a  lease  instead  of  letting  it  expire,  supposing  that 
they  had  so  renewed  it,  or  at  least  concurred  in  it.  The  addi- 
tional disadvantage  then  of  the  old  lease  being  expired  must  be 
added  to  the  objections  made  to  the  present  bill,  that  the  same 
point  was  before  determined  between  the  same  parties.  With  re- 
spect, however,  to  the  general  power  of  a  quasi  tenant  in  tail  to  bar 
remainders  over  by  deed  during  his  life,  that  is  laid  down  as  a 
clear  principle  in  Mr.  Fearne's  book,(i)  and  for  which 
he  refers  to  various  authorities,  as  the  *Duke  of  Orafion  [*186] 
V.  IIammer,{c)  That  a  surrender  will  also  be  sufficient 
for  that  purpose  was  held  in  the  case  of  Baker  v.  Bayley,{b)  It 
is  quite  clear  then  that  if  there  had  been  no  antecedent  trusts  by 
the  said  Robert  Blake,  that  he  might  have  barred  the  remainder 
to  the  plaintiff.  The  question  then  is,  whether  there  being  ex- 
isting trusts  prior  to  the  estate  tail  in  Robert  Blake,  can  prevent 
his  so  doing  ?  But  the  same  answer  may  be  given  now  as  has 
been  given  before  to  that  objection,  which  is,  that  the  remainder- 

a)  Ball  k  Beatty's  Rep.  95.  (c)  3  P.  W.  266,  in  the  note. 

(&)  Feome'B  Cont  Rem.  409,  edit.  Butler,  (d)  2  Vern.  225. 
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man  has  no  equity  to  call  upon  tlie  party  making  the  surrender, 
and  to  say  that  it  was  made  for  the  benefit  of  him  the  remainder- 
man. K  the  surrender  has  had  the  effect  of  making  a  valid  dis- 
position of  the  lease,  the  remainder  is  gone ;  if  not,  let  the  re^ 
mainder-man  apply  to  a  court  of  law.  That  the  circumstance  of 
a  prior  charge  not  being  satisfied  will  not  prevent  a  tenant  in 
tail  from  barring  remainders  over,  was  the  very  point  decided  in 
the  case  of  Basket  v.  Peirce(a)  and  several  other  cases.  It  is  also 
well  known  that  the  point  was  very  much  agitated  by  convey- 
ances in  the  Marquis  of  BatKs  Case,  when  the  opinions  of  the 
late  Mr.  Maddox,  the  present  Lord  Chancellor,  and  Mr.  Feame, 
which  are  now  all  in  print,(J)  were  all  unanimous  that  an  equi- 
table recovery  suffered  by  the  owner  of  the  first  vested  estate 
tail  was  valid.  Mr.  Feame  there  refers  to  the  cases  of  WaUis  v. 
OrimeSj{c)  and  North  v.  Champemoon,{d)  Basket  v.  Peirc€,{e)  Bale 

V.  Coleman^{g)  and  Bamardiston  v.  OarterQi)  before  the 
[*187]    *lords  in  1717,  all  of  which  are  authorities  to  the  point 

that  the  remainder  may  be  barred  not^vithstanding  the 
existence  of  prior  trusts.  But  those  trusts  are  not  disturbed  at 
all.  So  in  this  case  the  surrender  could  only  defeat  the  remain- 
der without  the  least  affecting  the  prior  charges.  With  respect 
to  Robert  Blake's  intention  to  defeat  such  remainder,  which  it 
has  been  argued  did  not  appear,  I  answer,  that  having  taken  an 
estate  to  himself  and  his  heirs,  it  shows  that  he  intended  to  put 
an  end  to  the  estate  as  it  before  existed  with  the  remainder. 
The  new  lease  speaks  for  itself,  and  shows  the  intent  as  well  as 
the  power.  In  every  point  of  view,  therefore,  even  if  the  case 
were  open,  I  am  of  opinion  that  Robert  Blake  has  barred  the  re- 
mainder to  the  plaintiff,  and  his  bill  must  be  dismissed ;  but  ad- 
verting to  the  circumstance  of  the  former  suit  instituted  by  him 
in  the  Exchequer,  I  think  it  must  be  dismissed  with  costs. 

(a)  1  Tem.  226;  2  Ventr.  346.  (e)  Ante. 

(b)  2  OoUect  Jurid.  214  to  245.  (g)  1  P.  W.  145,  and  2  Eq.  Cas.  Abr.  309. 

(c)  1  Cases  in  Chan.  89.  (h)  2  Bro.  ParL  Cases,  1. 

(d)  lb.  63,  78. 
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pRASBB  V,  Lloyd. 

1815 :  2l8t,  23d  and  25th  FebruAiy. 

After  verdict  in  an  action  in  the  Petty  Bag,  an  application  to  discharge  the  defendant 
fi>r  not  haying  been  charged  in  execntion  ivithin  two  terms,  must  be  made  to  the 
SJBg'ff  Bendi;  bat  the  oMirt  to  remove  any  difficulty  made  a  ooBateral  order. 

Fraser,  one  of  the  sixty  clerks,  brought  an  action  in  th^ 
Petty  Bag  against  Lloyd,  on  a  promissory  jiote  for  300Z.  Lloyd 
put  in  baD.  The  cause  went  to  issue,  the  record  was  delivered 
into  the  King's  Bench,  and  a  verdict  was  found  there  for  the 
plaintiff,  and  judgment  entered  up.  The  defendant  then  sur- 
rendered himself  to  the  Fleet  prison  in  discharge  of  his  bail ;  but 
not  having  been  charged  in  execution  in  time^  he  now  moved 
before  the  Lord  Chancellor  to  be  discharged. 

*Mr.  ffedld^m  support  of  the  motion.  [*188] 

Mr.  Hose  opposed  the  motion  upon  the  ground  that  this  court 
had  no  jurisdiction,  the  record  having  been  sent  to  the  King's 
Bench,  from  which  it  was  never  remanded,  and,  therefore,  the 
application  ought  to  have  been  to  that  court.  Jefferson  v.  Dauh 
don{a)  was  referred  to. 

Mr.  ffedldj  in  reply,  contended  that  the  defendant  having  been 
committed  to  the  Fleet  prison  by  an  order  of  this  court,  that  this 
court  must  hav«  the  power  to  discharge  him,  and  that  the  Fleet 
prison  was  the  prison  of  this  court,  over  whi^^h  the  King's. 
Bench  had  no  jurisdiction,  and  could  not,  therefore,  discharge 
him  out  of  it 

The  motion  stood  over,  in  order  that  the  Lotd  Chancellor 
ndght  confer  with  some  of  the  common  law  yaaigpa  upon  the 
««i^ect. 

(a)  1  GttBmdk  Bop.  Ift. 
12 
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February  25th. — ^This  day  the  Lord  Chancellor  said  that  he 
had  conferred  with  Lord  Chief  Baron  Thompson  upon  the  sub- 
ject, who  waa  conversant  with  the  practice  both  of  the  common 
law  and  equity,  and  that  he  thought  that  there  must  be  an  or- 
der of  the  Court  of  Bang's  Bench. 

The  LoBD  Chancellor,  however,  added  that  in  order  to  re- 
move any  difficulty  he  would  make  a  collateral  order  of  the 
same  date. 


[*189]  March  2d, — ^*This  day  Mr.  Eeald  again  mentioned  the 
case  to  the  court,  stating  that  Mr.  Justice  Bailey,  upon  an 
application  made  to  him  at  chambers,  had  made  to  order  of  the 
Court  of  King's  Bench  for  the  defendant  to  be  discharged,  intima- 
ting an  opinion  that  this  was  a  case  of  concurrent  jurisdiction. 
Some  difficulty,  however,  had  arisen  in  drawing  up  the  con- 
current order  of  this  court. 

The  Lord  Chancellor  directed  the  register  to  draw  up  the 
ord^r. 


Barron  v,  Martin. 


Roll&— 1815 :  3d  and  6th  Maroh. 

Redemption  refused  though  account  delivered  within  twenty  years,  it  being  ao  de- 
livered without  any  authority,  by  a  receiver  and  manager  of  the  estate,  and  the 
,  employer  being  in  a  state  which  rendered  him  incapable  of  managing  his  afiaua 

By  deeds  of  lease  and  release,  dated  the  1st  and  2d  of  August, 
1745,  Joseph  Sharpe  mortgaged  a  freehold  estate  in  Wicken, 
together  with  copyhold  premises  in  Claveringbury,  to  John  Mar- 
tin and  his  heirs,  to  secure  1,2502.  with  interest.  The  mortgagee 
took  possession  soon  afterwards,  and  died  in .  March,  1767,  leav- 
ing John  Martin,  his  eldest  son  and  heir  at  law,  who  as  such  took 
possession  of  the  said  freehold  estate,  and  James  Martin,  his 
youngest  son  and  customary  heir  of  the  said  copyhold,  who  pro- 
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ottred  himself  to  be  .admitted  tenant  of  the  same.  The  mort- 
gagee, soon  after  his  taking  possession,  appointed  William  Law 
receiver  and  manager  of  the  said  premises ;  and  he  dying  in 
1778,  John  Claridge  was  appointed  by  the  said  John  and  James 
Martin  to  that  office.  By  a  letter  from  Law  to  the  widow  of 
Sharpe,  dated  6th  March,  1774,  he  informed  her,  that 
at  the  desire  of  Martin  he  had  made  *out  her  account,  [*190] 
and  expressed  Martin's  desire  that  she  should  pay  off 
the  mortgage.  After  Claridge's  appointment,  John  Martin,  in 
various  conversations  with  Claridge,  stated  to  him  that  his  title 
was  imperfect,  and  about  1783  or  1784  desired  him  to  apply  to 
the  solicitor  of  the  mbrtgagor  to  see  if  anything  could  be  done 
by  pecuniary  means  to  perfect  his  title.  Claridge  accordingly, 
about  that  time,  offered  the  mortgagors  some  compliment  or  re- 
muneration to  join  with  John  Martin  in  perfecting  the  title ;  but 
which  offer  was  not  acceded  to.  In  1792  or  1798,  Claridge,  at 
the  desire  of  the  mortgagors,  delivered  an  account  or  statement 
to  them  of  the  rents  and  profits,  but,  as  he  himself  admitted  upon 
his  crosis-examination,  it  was  without  any  direction  or  authority 
from  John  Martin  so  to  do,  he  being  then,  and  having  been  for 
some  time  before,  of  unsound  and  disordered  mind,  and  incapa- 
ble of  managing  his  own  affiiirs.  An  account  had  been  kept  in 
a  distinct  book  of  the  rents  and  profits  of  the  said  premises  re- 
ceived, and  of  the  mortgage  money  and  interest  down  to  Michael- 
mas  1772,  with  the  balance  struck,  whereby  2,546Z.  4«.  appeared 
to  be  then  due  upon  the  said  mortgage ;  and  the  rest  of  the  said 
book,  which  was  kept  by  Claridge  after  his  appointment,  con- 
sisted of  annual  accounts  of  the  rents  received  by  him  flrom  the 
said  estates,  and  the  disbursements  made  by  him  from  Mi(5had- 
mas  1774  to  Michaelmas  1794. 

The  bill  was  filed  the  15th  October,  1800,  by  the  co-heirs  of 
Sharpe,  praying  a  redemption. 

The  case  was  argued  by  Mr.  Leach  and  Mr.  HvdiUstone  for  the 
plaintiff;  and  by  Sir  Samuel  BomiUy^  Mr.  Bed  imd  Mr.  Treshve 
for  the  defendants. 
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[*191]        *The  Master  of  the  Bolls  took  time  to  conmdeXi 
and  this  day  gave  judgment  to  the  following  effect: 

It  ifi  now  decided,  that  twenty  years'  possession  by  a  mortga: 
gee  will  prima  facie  bar  a  right  of  redemption ;  and  it  lies  on  the 
mortgagor  to  show  that  such  length  of  possession  ought  not  to 
produce  that  effect.  Here  there  has  been  a  possession  of  about 
sixty  years  in  the  mortgagee.  It  is  not,  however,  material  to 
consider  the  effect  of  anything  done  above  twenty  years  before 
the  filing  of  the  bill,  as  what  passed  in  1772  or  1774.  The  ques- 
tion is,  whether  anything  has  taken  place  within  twenty  years 
before  October,  1806,  when  the  bill  was  filed  to.  give  a  right  to 
redeem?  The  circumstances  that  are.  relied  upon  are :  1st.  The 
application  by  Claridge  about  perfecting  the  title ;  and,  2d.  The 
application  made  by  the  mortgagors  to  Claridge  about  delivering 
the  accounts.  As  to  the  first,  the  way  that  transaction  is  stated 
in  the  bill  is,  that  some  time  after  Claridge  had  been  appointed 
the  receiver,  he  was  directed  by  Martin  to  make  out  the  accounts 
due  upon  the  mortgage,  and  of  the  rents  received,  and  to  propose 
to  the  plaintiff  either  to  pay  off  the  mortgage  or  to  sell  the  equity 
of  redemption ;  and  that  in  pursuance  of  such  directions,  he  did 
within  the  last  twenty  years,  as  plaintij0&  believe,  call  at  the 
house  of  one  of  the.  plaintiffs,  and  there  stated  that  Martin  had 
ordered  him  to  make  out  the  accounts,  and  if  it  did  not  suit  the 
parties  to  pay  off  the  mortgage,  the  Martins  would  give  some- 
thing handsome  to  the  mortgagors  if  they  would  make  a  title, 
meaning  thereby  that  the  Martins  would  purchase,  the  equity  of 
redemption.  It  is  unnecessary  to  consider  what  effect  such  a. 
transaction  would  have  had  if  it  had  actually  happened  within 

twenty  years,  the  feet  being  that  it  took  place  in  1783 
[*192]     or  1784,  and  ^therefore  upwards  of  twenty  years  before 

the  filing  of  the  bill.  But  it  is  argued  that  some  of  the 
conversations  in  which  John  Martin  stated  to  Claridge  that  his 
title  was  imperfect,  were  within  twenty  years.  In  the  first  place 
the  onus  lies  on  the  mortgagor  to  show  that  fiujt  in  order  to  de- 
feat the  effect  of  the  possession ;  secondly,  even  if  we  could  pro 
€eed  upon  inference,  the  presumption  is  that  the  conversations 
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were  preliminary  to  the  application,  for  otherwise  they  must  have 
been  without  motive  or  object.  But  lastly,  I  think  the  conver- 
sations were  quite  insufficient  to  prevent  the  possession  of  the 
mortgagee  from  operating  to  bar  tte  right  of  redemption,  WiftotA 
saying  that  parol  evidence  should  be  altogether  excluded  in  these 
cases.  As  to  that  subject  I  agree  with  the  Master  of  the  Rolls  in 
Whiting  v.  White{a)  and  with  the  Vi<ie-Chancellor  in  Seeks  v. 
Po6ileihwaite,(b)  that  it  should  at  least  be  clear  and  unequivocal. 
In  the  present  case  the  parol  evidence  is  not  so  strong  as  it  Wtts 
ih  eiihet  of  those  two  cases.  Then  as  to  the  other  circumstanee^ 
of  the  application  to  Claridge,  and  of  the  account  delivered  by 
Mm,  that  certainly  took  place  within  twenty  years,  ff  that  ttfr* 
C6ttnt  had  been  delivered  by  the  inortgagee  himself  supposing 
Mm  competent,  it  would  certainly  have  been  sufficient,  according 
to  the  principles  of  this  court,  to  entitle  the  plaintiflfe  to  redeem. 
But  Claridge  was  only  receiver  and  manager  of  the  estates,  antl 
could  not,  by  delivering  such  an  account,  bind  his  employer  ^bd 
had  given  hitn  no  authority  so  to  act.  It  Was  not  even  argu^ 
AGs  constructively  the  act  of  the  mortgagee,  but  only  as  amouttk- 
ing  to  evidence  that  the  mortgagee  kept  mortgage  accouhtfli 
But  I  think  that  in  this  case  the  evidence  d6ed  not  ifford 
any  *inference  that  accounts  Were  kept  within  twenty  [*193] 
years.  It  would  have  been  easy  for  toybody  who  knew 
what  the  debt  had  been,  to  make  out  such  an  account  as  Claridge 
did.  1  take  it  from  the  answer,  that  down  to  the  year  lT7i 
domething  like  a  mortgage  account  had  been  kept;  but  tSb^ 
Claridge's  appointment  the  account  seems  only  to  have  been  kept 
as  between  a  receiver  and  a  land-owner,  with  this  sole  difference, 
that  it  was  kept  in  a  distinct  book  by  itsel£  That  circumstance 
is  not  sufficient  to  give  a  right  of  redemption.  The  bill,  there- 
fore, must  be  dismissed,  but  without  costs. 

(a)  AnU,  p.  1.  (p)  Ante,  p.  161. 
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Stanhope  v.  Pilkington. 

Before  the  Yioe-Chaiioellor.— 1815 :  llfih  and  13tti  March. 

Bquity  cannot  compel  a  resort  to  oommiasionerB  appointed  under  an  act  of  Parlia- 
ment to  settle  disputes  between  parties  arising  from  a  navigation :  a  lease  for  years  # 
having  ezpiredf  and  the  landlord  proceeding  to  reoover  possession. 

By  an  act  passed  in  the  10th  and  11th  Will.  HI,  for  making 
the  rivers  Aire  and  Calder  navigable,  commissioners  wei^  em- 
powered  by  means  of  a  jury  to  assess  such  damages  and  recovnr 
pemea  as  they  should  adjudge  fit  to  be  awarded  to  the  owneiB 
and  occupiers  of  such  lands  or  tenements,  weirs  or  mills,,  as 
should  be  used  or  damnified  in  the  making  such  rivers  navigar 
ble.  In  1705y  the  goit  or  dam  of  Wakefield  mills  was  made  use 
of  in  carrying  the  said  navigation  to  that  town.  By  the  14th 
Geo.  in,  which  was  a  ftirtber  act  for  the  above  purpose,  the 
said  commissioners  and  their  successors  are  empowered  to  deter- 
mine  what  satis&ction,  either  by  rent  or  sum  in  gross^  persons 
should  have  in  respect  of  loss  or  damage  done  to  their  estates 
and  premises  by  the  said  navigation.  On  the  7th  June,  1797, 
Sir  Thomas  Pilkington  demised  the  said  Wakefield  mills  to  the 
plaintiffs  for  fifteen  years,  at  a  rent  of  402.  The  said 
[*194]  lease  *having  expired,  the  defendants,  who  were  trus- 
tees under  the  will  of  Sir  Thomas  Pilkington,  in  June^ 
1814,  gave  a  notice  to  the  plaintiff  to  quit^  and  afterwards 
brought  an  ejectment  to  recover  possession  of  the  said  demised 
premises. 

The  bill,  which  was  filed  the  13th  February,  1815,  prayed 
that  the  dispute  respecting  the  said  mills  might  be  directed  to  be 
heard  and  determined  by  the  commissioners  appointed  by  the 
said  acts,  and  for  an  injunction  in  the  meantime  to  restrain  the 
defendants  from  proceeding  in  the  said  ^ectment 

The  defendants  demuired  generally. 


Marck  IZth. — ^The  Yic£~Ghanc£LL0B  on  this  day  gave  his 
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judgment  He  was  of  opinion,  that  'neither  by  the  acts  which 
had  been  passed,  nor  by  the  contract  which  had  been  entered 
into  between  the  parties,  a  court  of  equity  could  interfere  to  give 
the  relief  prayed.  No  obstacle  was  stated  as  impeding  the 
commissioners  themselves  from  acting.  The  agreement  for  a 
lease  for  fifteen  years  having  expired,  the  legal  rights  of  the  par- 
ties returned  to  them.  There  was  nothing  expressed  or  implied 
to  be  done  between  them  after  the  expiration  of  that  tinw.  Any 
injury  arising  from  the  interruption  of  the  navigation,  consider- 
ing it  in  the  light  of  a  public  road,  was  the  subject  for  a  new 
contract  between  the  parties.  A  court  of  equity  could  not  sup- 
ply the  want  of  it  In  contracts  between  landlord  and  tenant^ 
a  court  of  equity  cannot,  upon  the  ground  of  benefit  of  the  ten- 
ant, restrain  the  landlord  at  the  expiration  of  the  lease  from  ex- 
ercising his  legal  right  Each  party  is  left  the  same  as  if  no 
contract  had  been  made.  The  plaintiife  in  this  case 
should  *have  applied  before  their  term  expired,  in  or-  [*195] 
der  to  have  a  fresh  agreement  entered  into.  Instead  of 
so  doing,  the  plaintiflfe  lie  by.  Equity  cannot  then  stop  the  de- 
fendants who  have  been  diligent,  in  fitvor  of  the  plaintiflfe  who 
have  been  guilty  of  laches.  It  cannot  remedy  or  cure  that  hckes^ 
the  opposite  party  never  having  impeded  or  obstructed  them. 
There  was  nothing  xmder  the  acts,  or  the  agreement  enabling 
this  court  to  act  or  to  give  a  continuance  to  the  contract  after 
the  fifteen  years  had  expired.  The  legal  rights  of  the  parties 
then  arose,  and  each  must  be  left  to  deal  as  they  think  proper 
with  those  rights. 

Demurrer  allowed. 


Mylne  v.  Dickinson. 

1815:  14th  March. 

Ifigtmctioii  granted  upon  bill  filed  and  affidayit,  to  restrain  prooeedmgs  in  an  arbitra- 
tion, nnder  the  dicamgtanoes. 

The  plaintiff  having  agreed  to  purchase  of  the  defendant  a 
patent  right  for  making  iron  buoys,  which  the  defendant  had  rep* 
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fesented  ae  yaiy  profitable,  but  some  delay  taJdng  plaoe  on  ih^ 
part  of  the  plaintiff,  the  defendant  wrote  a  letter  to  the  plaintifll^ 
#tating  that  he  had  received  an  order  from  the  coxnmissionerB  of 
4he  navy  for  a  certain  number  of  the  aaid  buojB,  but  did  not 
jcnow  how  to  act  with  the  said  order  in  consequence  of  the  delay 
in  completing  the  agreement  The  plaintiff  thereupon  paid 
$fiOOl.  to  the  defendant,  and  an  agreement  in  wjiting  ^ds  entered 
into,  whereby  the  points  in  difference  were  to  be  referred  to 
arbitration.    The  defendant  afterwards  wrote  a  letter  to  the  oom 

missioners  of  the  navy,  in  answer  to  the  said  order,  sta- 
{^196]    ting  that  he  had  ^chaz^ged  his  opinion  as  to  the  utility 

of  the  said  invention,  and  had  therefore  disposed  of  ibo 
Pfktent. 

The  bill  was  filed  to  have  the  8,0002.  returned,  and  thattiie 
defendant  might  accept  a  re-assignment  of  the  patent 

Sir  Sanrnd  BormUy  now  moved  upon  the  bill  filed,  verified 
by  affidavit,  and  upon  notice,  to  restrain  the  proceeding  in  the 
paid  arbitration. 

Nobody  appeared  to  oppose  the  motion. 

The  Lobd  CH4i^oj$i/LOB : — ^This  is  eertainly  a  singular  motioir ; 
but  I  think  th^re  is  principle  enough  to  support  it,  as  it  goes 
i^pon  the  notion  of  the  arbitration  being  a  part  execution  of  tha 
agreement,  which  the  bill  strikes  at  the  root  o£ 

Injunction  granted  till  answer  or  ftirther  order. 
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*Qooj>  V.  Blewitt.  [*1973 

l^lB:13thAinil. 

Hotion  to  bring  into  court  the  aharee  of  prize-money  belonging  to  daimants  abroad 
"wbo  bad  not  oome  in  under  the  decree  in  this  canae^  refused.    See  13  Yea.  39t. 

^His  wa«  a  motion  to  pay  a  sum  of  money  into  court  appear- 
ing to  belong  to  claimants  who  had  not  yet  come  in  under  the 
Aecree  made  in  this  cause,  and  who  were  still  at  sea.  The  bill 
was  filed  on  behalf  of  the  captain  and  all  other  the  unsatisfied 
mariners  and  persons  entitled  to  share  in  prize-money  arising 
from  a  Dutch  Elast  Indiaman,  which  had  been  captured.  The 
decree  directed  an  inquiry  as  to  who  were  the  parties  entitled  to 
share  the  net  produce  arising  from  the  capture.  The  master  had 
made  his  report,  and  which  stated  a  schedule  of  persons  about 
tSiirty  in  number  who  had  not  come  in,  but  who  appeared  to  be 
daimants. 

•Sir  Samuel  SomiUy  and  Mr.  WeihereU  for  the  motion ;  [*198] 
Mr.  Leach  and  Mr.  HaU  against  it 
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1816.— WaU  y.  AtkinaoxL 

The  Lobd  Chancellor  : — ^This  is  like  the  case  of  a  credit- 
or's bill,  where  others  if  they  choose  may  come  in,  and  thereby, 
to  borrow  an  expression  firom  the  Scotch  law,  sist  themselves 
parties  to  the  suit  But  such  creditors  if  they  choose  it  need 
not  come  in.  So  parties  entitled  in  this  case  need  not  come  in 
under  the  decree.  Creditors  not  coming  under  a  decree  may 
afterwards  file  a  bill  for  themselves.  I  cannot  therefore  see  my 
way  in  complying  with  this  motion  to  have  paid  into  court  the 
shares  of  claimants  who  may  not  choose  to  come  in  and  become 
parties  to  this  suit 


Wall  v.  Atkinson. 

1816:  16th  April. 

Certificate  discharges  attachment  against  an  execator  fbr  non-pi^rmeQt  of  a  som  of 
money. 

Sib  Samuel  Bohilly  and  Mr.  Oullen  moved  that  Balph 
Longstaff,  a  defendant  in  this  cause,  might  be  discharged  out  of 
custody  under  an  attachment  for  non-payment  of  a  sum  of  5001 
By  the  decree  of  June  20,  1811,  an  account  was  directed  against 
LongstaflF  as  an  executor  of  Ealph  Wall,  the  testator  in  the  cause. 
By  an  order  of  March  80, 1818,  Longstaff  was  ordered  to  pky 
the  sum  of  500i  into  the  bank  as  part  of  such  personal  estate 
which  had  come  to  his  hands.  An  attachment  issued  previous 
to  the  month  of  August,  1818,  for  breach  of  the  said  order,  upon 
which  Longstaff  was  committed  to  prison.  On  August  18, 1814^ 
a  commission  of  bankrupt  was  issued  against  him,  and 
[*199]     *on  March  29,  1815,  he  obtained  his  certificate. 

In  support  of  the  motion  it  was  contended  that  the  certificate 
discharged  a  person  in  custody  for  non-payment  of  a  sum  of 
money  under  an  order  of  this  court.  A  debt  directed  to  be  paid, 
though  not  a  duty  to  be  performed,  as  the  executing  a  deed,  will 
support  a  commission  of  bankruptcy.    Mo  parte  Parheiifl)  was  a 

(a)  3  Ve&  664. 
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ease  of  privilege  from  arrest  under  an  attachment  and  allowed 
But  Bdker^s  Gase{a)  is  in  point  with  the  present  case. 

Mr.  BeUj  in  support  of  the  order  of  commitment  The  words 
of  the  statute  are  confined  to  persons  in  execution  under  any 
debt,  which  he  contended  applied  only  to  debts  for  which  an 
action  might  be  brought  In  Baker's  Oase  it  was  stated  by  the 
court  that  an  action  of  debt  might  have  been  brought  for  the 
demand.  The  present  was  a  mere  equitable  demand  against  an 
executor,  and  no  case  could  be  found  applicable  to  it 

The  Lord  Chancellor  : — ^As  this  demand  might  have  been 
made  the  subject  for  a  commission  of  bankruptcy,  or  might  have 
been  proved  under  a  commission,  a  certificate  will  bar  such  a 
debt,  and  process  to  compel  payment  of  a  debt  must  therefore  be 
discharged  the  same  as  the  debt  itself. 

He  was  ordered  to  be  discharged. 
(a)2Str.  1163. 


*Faith  V.  Dunbar,  [*200] 

1815:  15th  April. 

A  receiver  having  been  appointed,  the  executor  being  out  of  the  jnriisdiotion ;  on  ad- 
ministration afterwards  taken  out,  it  was  referred  to  the  Master  to  reconsider  tb* 
appointment  of  receiver,  regard  being  had  to  the  administration  granted. 

The  executor  being  out  of  the  jurisdiction  in  Scotland,  a  re- 
ceiver was  appointed  in  this  case,  under  the  late  act  of  Parlia- 
ment.(6)  Administration  having  been  since  granted  to  Cosby, 
a  motion  was  now  made  on  the  behalf  of  such  administrator,  for 
an  injunction  to  restrain  the  receiver  from  acting. 

Mr.  Leach  in  support  of  the  motion.    Mr.  Horn  against  it 
(&)  Stat  36,  Geo.  UL,  a  90. 
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Ths  LaitD  Ohakcbllob: — ^If  administration  is  granted,  tiid 
executor  being  abfroad,  but  who  afterwards  returns,  the  admitai* 
tration  is  thereby  at  an  end.  The  statute  has  enabled  a  receiver 
ID  be  appointed  in  theoase  of  such  absence  of  the  eitecutor,  but 
Jt^seems  defective  in  not  providing  for  the  accounting  hj  sudi 
i^eiver.  In  the  present  case  I  think  the  best  thing  which  I  can 
do  is  to  refer  it  to  the  Master  to  reconsider  the  appointment  of  a 
receiver,  regard  being  had  to  the  circumstance  of  administratioii 
having  been  granted. 


1^201]  ^Gregory  v.  Gregory. 

BOLL&^1815 :  18th  ApriL 

Bill  to  set  aside  a  purchase  bj  a  trostee  for  hinuielf  and  his  children;  after  a  lapoe 
of  eighteen  years,  dismissed  upoh  the  length  of  time  only. 

"William  Gregory  by  win  duly  executed,  dated  February 
11th,  1778,  devised  his  fire^old  estate  in  Shalden,  subject  to 
an  annuity  of  lOZ.,  to  William  Gregory,  his  son,  and  his  freehold 
estates  in  Grewell  and  Upnately  (subject  to  an  annuity  of  202.,  to 
William  Homer  and  Jane  his  wife  for  their  lives,)  to  his  son 
James  Gregory  and  Theoplula  his  wife,  and  his  friends  Lyon  and 
Cross  and  their  heirs,  in  trust  to  receive  the  rents  and  profits 
until  the  youngest  child  of  James  Gregory  attained  twenty-one, 
and  then  as  to  the  said  estate  in  Shalden,  to  sell  and  dispose 
ik»ieo£f  and  divide  the  caoiiey  among  the  then  surviving  chil- 
dren of  James  Gregory  aitd  tiie  children  of  testator's  son,  John 
Gregory,  deceased ;  and  as  to  the  estates  at  Grewell  and  Up- 
n&tely,  to  James  Gregory  for  life,  and  after  his  decease  the  same 
to  be  also  sold,  and  the  money  to  be  equally  divided  amongst 
the  said  testator's  said  grandchildren. 

James  Gregory,  as  acting  trustee,  entered  into  the  possession 
of  the  said  estates,  and  continued  so  till  his  death,  in  1793.  In 
July,  l793,^shortly  before  his  death,  James  Gregory  purchased 
of  the  three  children  of  John  Gr«^ory,  who  were  then  all  of  age, 
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Itueir  sbares  and  interests  under  ibe  said  will  df  their  gmndGiiher 
at  the  price  of  2502.  each,  being  7502.  for  the  whole,  and  by  in- 
clentures  of  lease  aiid  i^leaae  dated  July  11  and  12, 1793,  in  con* 
sideration  of  7502.,  they  conveyed  their  estate  and  interests  in 
said  testator's  real  estates  to  James  Gregory  for  life,  and  after  his 
decease  to  the  said  defendants  in  fee,  who  were  James 
Gregory's  *children.  James  Gregory  dying  on  Decem-  [*202] 
ber  10,  1798,  the  defendants  took  possession  of  the 
said  estates. 

The  bill  filed  by  two  of  John  Gregory's  children  and  the  rep- 
res^itatiye  of  the  third,  charged  that  tiie  consideration  for  the 
said  conveyance  was  grossly  inadequate,  that  the  plaintiffs  were 
ignorant  at  the  time  of  the  value'  of  their  interests,  that  James 
Gregory  was  at  the  period  in  question  dangerously  ill  and  died 
soon  after  that  the  plaintiff  were  in  indigent  circumstances,  and 
that  advantage  was  taken  of  them. 

The  prayer  of  the  bill  was  that  the  said  conveyance  might  be 
deolaied  void  and  set  aside. 

It  was  proved  on  the  part  of  the  plaintifi^  by  Hankin,  a  sur- 
veyor, that  the  whole  of  the  said  estates  were  in  1793  worth 
4,8002.,  and  are  now  worth  6,2162.  Another  witness  confirmed 
the  said  valuation ;  James  Gregory  was  also  proved  at  the  date 
of  the  said  transaction  to  have  been  in  ill  health,  having  swollen 
legs  and  a  complaint  in  his  chest,  and  that  he  never  recovered. 
Several  witnesses  deposed  to  the  circumstances  of  John  Gregory's 
sons,  in  July^  1793,  as  being  indigent,  one  being  a  working 
watch-finisher,  earning  ten  and  sixpence  to  twelve  and  sirpence 
per  week,  and  another  a  barber  and  hair-dresser,  in  a  state  of 
poverty,  with  three  children,  and  wjbio  had  since  go  to  sea ;  and 
that  the  husband  of  the  other  plaintiff  who  was  the  third  son, 
and  is  since  deceased,  was  also,  in  1793,  in  the  same  trade  of  a 
barber  and  hair-dresser,  and  his  wife  obliged  to  take  in  washing. 

Mr.  Hart  and  Mr.  Barber^  for  the  plainti£&,  argued  that  the 
conveyance  in  question  was  void,  being  a  purchase  by  a  trusteei 
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[*203]    *whose  duty  it  waa  to  sell  the  estate  at  the  best  ad- 
vantage, that  he  had  purchased  it  himself  at  a  price 
grossly  inadequate,  and  that  the  length  of  time  was  not  sufficient 
to  bar  the  plaintiff's  right  to  relief  in  equity. 

Sir  Samuel  RomiUy  and  Mr.  Agar^  for  the  defendants,  contended 
that  cestui  que  trusts  may  sell  to  their  trustee,  provided  there  is 
no  fraud  in  the  transaction.  Coles  v.  7}recoihick.{d)  A  feir  price 
was  paid  in  the  present  case,  it  being  only  for  a  moiety,  and  part 
of  it  merely  reversionary ;  and  the  subsequent  rise  in  the  value 
of  land,  which  waa  the  cause  of  the  present  bill,  afforded  no 
ground  for  relief 

Mr.  Hart  in  reply : — A  trustee  before  he  can  himself  purchase 
must  have  denuded  himself  of  that  charact^.  Neither  will  bis 
taking  the  conveyance  to  his  children  protect  them,  Huguenin  v. 
Baseley.{b)  The  trustee  in  this  case  was  never  out  of  possession. 
Relief  has  been  given  in  equity  against  transactions  of  this  sort, 
after  an  equal  lapse  of  time  with  the  present,  as  in  Purcd  v. 
Macnamara  in  this  court,  and  several  other  cases. 

The  Master  op  the  Rolls  : — ^There  are  two  questions  in  iliis 
case :  1st  Whether  the  plaintiflfe  had  originally  a  ground  for 
setting  aside  this  conveyance;  and,  2d.  Whether  the  lapse  of 
time  which  has  taken  place  is  not  a  sufficient  bar  ?  Now  I  think 
that  if  this  bill  had  been  recently  filed,  the  plainti& 
[*204]  would  have  had  a  right  to  have  had  the  sale  set  *aside. 
James  Gregory,  the  purchaser,  was  the  acting  trustee 
from  the  year  1778  to  the  year  1793,  and  must  therefore  have 
acquired  a  complete  knowledge  of  the  situation  and  value  of  the 
estates.  It  is  true  the  bargain  is  made  for  the  benefit  of  himself 
and  his  children.  But  the  whole  transaction  was  managed  by 
him  only.  He  chooses  that  the  form  of  transfer  shall  be  to  him- 
self and  his  children.  In  principle  it  must  be  the  same,  whether 
the  estates  were  purchased  by  him  for  himself  and  his  children, 

(a)  9  Vea.  284.  (&)  U  Tea.  273,  289. 
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or  for  himflelf  alone ;  and  the  danger  must  be  as  great  to  permit 
a  trustee  to  purchase  in  the  name  of  himself  and  his  children,  as 
in  his  own  name.  It  is  clear  that  he  was  not  discharged  at  the 
time  of  his  purchase  from  his  situation  of  trustee.  As  to  inade- 
quacy of  price,  one  listens  with  great  reluctance  to  evidence  upon 
that  subject,  given  after  a  great  distance  of  time  &om  the  date  of 
the  transaction.  It  is  difficult  for  surveyors  afterwards  to  say 
what  was  then  the  value  of  an  estate.  It  is  however  pretty 
clearly  made  out  that  there  was  inadequacy  of  price  in  this  case. 
I^  therefore,  the  purchase  had  been  recent,  I  am  of  opinion  that  it 
ought  to  have  been  set  aside.  Then  as  to  the  length  of  time 
which  has  elapsed,  I  do  not  see  any  evidence  of  fraud  or  circum- 
vention in  this  case.  Can  it  then  be  said  that  there  is  no  distance 
of  time  at  which  circumstances  originally  entitling  a  party  to  re- 
lief may  be  considered  as  waived  or  abandoned  ?  Certainly  there 
may.  It  is  t)nly  a  rule  of  equity,  that  a  trustee  shall  not  pur- 
chase. In  all  the  cases  in  which  lengdi  of  time  has  not  been 
allowed  to  operate  against  the  title  to  relief,  it  haa  been  shown 
that  there  has  been  a  continuance  of  the  circumstances  under 
which  the  transaction  first  took  place,  as  of  the  distress  of  the 
parties,  or  of  the  improper  influence  used^  or  of  some 
♦other  circumstance.  Here  the  parties  were  independ-  [*205] 
ent  of  the  purchaser,  or  of  his  bounty.  They  had  also 
the  opportunity  of  objecting  early  to  the  sale.  The  only  cir- 
cumstance alleged  in  answer  to  this  is  their  poverty,  which  is 
proved  to  have  been  the  fiact  at  the  time  of  the  purchase.  But 
the  evidence  as  to  that  stops  at  the  year  1798,  and  does  not  in 
the  least  show  any  continuance  of  distress.  Can  it  then  be  said 
that  eighteen  years  which  have  since  elapsed  can  go  for  nothing  ? 
In  Bonny  v.  Ridgard^{d)  a  case  before  Lord  Kenyon,  he  dismissed 
the  bill  merely  upon  the  lapse  of  time,  though  he  thought  that  it 
was  a  transaction  in  which,  if  recent,  the  court  would  have 
granted  relief  There  would  be  no  security  for  men's  rights  if  it 
were  otherwise.  Upon  the  ground  of  length  of  time,  therefore, 
the  bill  in  this  case  must  be  dismissed ;  but  it  being  upon  that 
ground  only,  it  must  be  dismissed  without  costs. 

(a)  A  MS.  case,  cited  by  the  Master  of  the  Bolls,  in  Ra  ▼.  Smpaon,  1  Ves.  167. 


30&  CASES  IN  CHANCERY. 


iai5.—Bz  parte  Baker. 


Ex  PABTB  BaKBB. 

lft25:20tiiApKiL 

Lunacy*    The  residaBoe  is  tiie  proper  jdaoe  at  wluob  to  ezeoote  • 
lunacy. 

A  PETITION  having  been  presented  for  a  commission  of  Innacy 
against  Heniy  Blackmore  Baker  who  resided  in  Devonshire,  andT 
tie  catirt  having  granted  the  same,  an  application  was  now  madfe 
on  the  behalf  of  the  supposed  lunatic,  that  the  commission  might 
be  executed  in  London,  upon  tiie  alleged  ground  thair 
[*2O0]  the  fact  of  lunacy  could  be  more  fidrly  tried  there  *thair 
in  the  country ;  and  affidavits  were  made^in  support  of' 
that  allegation. 

Mr.  Leackf  Mr.  Bdl  and  Mr.  HeaM  in  support  of  tiie  applicft^ 
tioxL    Sir  Samuel  BomiUy^  Mr.  Hart  and  Mr.  Danid  opposed  ilr 

The  Lord  Changsllor  said,  that  the  coxa^  had  always  beeft* 
to  execute  the  commission  where  the  party  resided.  Lord  Hard^ 
wicke  had  so  held  ;(a)  .and  also  that  where  the  mansion-house  of 
the  &mily  was  situated,  that  decided  what  was  to  be  considerei^ 
the  place  of  such  residence  for  executing  the  commission.  There 
might,  perhaps,  be  exceptioins  to  this  rule,  but  they  must  be* 
strongly  made  oat  in  evidence  by  the  party  contending  for  tiheok 
Lx  the  piesent  case  he  thought  that  the  comniissdon  mtlst  be  eai\ 
eented  in  Devonshire. 

(a)  JEbi  parte  Souikcoiy  2  Ves.  401. 


Sidney  v.  Miller. 


iai5 !  20th,  23d  and  27th  April 

W^re  a  term  was  created,  and  no  trasts  of  it  dedarod,  but  the  estate  devisedto  ten- 
ants for  life  with  remaind^  oyer,  the  court  decided  that  there  was  no  reBOlfl^g 
taiot  as  to  the  tena  but  that  it  attended  the  inheritanoa. 
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John  Shelley  by  hia  will  properly  executed,  dated  April  5, 
1782,  devised  considerable  real  estates  to  trustees  for  the  term  of 
ninety-nine  years,  without  impeachment  of  waste,  upon  the  trusts 
and  confidences  nevertheless  in  the  said  will  mentioned  to  be 
thereinafter  expressed  and  declared  concerning  the  same, 
*and  from  and  after  the  expiratioi>or  other  sooner  de-  [*207] 
termination  of  said  term  of  ninety-nine  years,  the  said 
testator  gave  the  said  estates  to  the  use  of  Sir  Bysshe  Shelley  for 
life,  without  impeachment  for  waste,  with  a  limitation  to  other 
trustees  and  their  heirs  during  the  life  of  Sir  Bysshe  Shelley,  in 
trust  to  preserve  contingent  remainders ;  with  remainder  to  the 
use  of  Sir  Timothy  Shelley,  a  defendant,  for  his  life,  without  im- 
peachment for  waste,  with  a  limitation  to  the  said  last-mentioned 
trustees  and  their  heirs,  during  his  life,  in  trust  to  preserve  con- 
tingent remaindeis,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  Sir  Timothy  Shelley  in  tail  male,  with  remainders 
over.  And  aft;er  thereby  devising  certain  other  estates  therein 
mentioned,  the  said  testator,  John  Shelley,  by  said  will  gave  tO' 
the  said  Sir  Bysshe  Shelley  and  Sir  Timothy  Shelley,  and  the 
person  or  persons  in  possession  of  all  or  any  of  the  said  estates 
thereby  detised  to  them  respectively,  power  to  grant  such  leases 
in  possession,  as  in  the  said  will  mentioned,  for  any  term  of  years 
not  exceeding  thirty-one  years ;  and  said  testator  by  hil  said  will 
bequeathed  several  legacies  therein'  mentioned,  and  the  said  tes- 
tator thereby  gave  a^ul  bequeathed  unto  the  said  Sir  Bysshe 
Shelley,  his  executors  and  administrators,  all  and  every  the  ar- 
rears of  rent  due  at  his  (the  said  testator's)  decease  fiom  his  settled 
estates,  as  well  as  those  devised  to  the  said  Sir  Bysshe  Shelley 
for  his  life;  and  the  said  testator  thereby  bequeathed  his  silver 
plate  to  the  said  Sir  Bysshe  Shelley  for  his  life,  and  directed  that 
the  same  should  be  enjoyed  by  the  person  and  persons  for  the 
tune  being  in  possession  of  said  testator^s  mansion-house  called 
Field  Place,  and  the  estates  thereto  annexed.  And  said  testator 
appointed  said  Sir  Bysshe  Shelley  sole  executor  and  residuary 
legatee  of  his  said  will. 

^^There  was  no  declaration  of  the  trusts  as  to  the  t^rm    [*208] 

18 
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for  ninety-nine  years,  either  contained  in  or  referred  to  by  th© 

Sir  Byashe  SHelley  was  also  the  heir  at  law  of  the  testator,  and 
upon  his  death  he  entered  into  the  possession  of  the  estates,  and 
received  the  rents  and  profits  thereof  till  his  death.  By  his  will 
dnly  executed,  dated  November  28th,  1806,  he  appointed  the 
plaintiflb  his  residuary  legatees,  who  filed  the  present  bill  against 
Six  Timothy  Shelley  and  the  surviving  trustee  of  the  term,  claim- 
ing to  be  beneficially  entitled  to  the  said  estates  for  the  remain- 
der of  the  said  term  of  ninety-nine  years  as  personal  estates  of 
Sir  Bysshe  Shelley. 

The  question  came  on  upon  a  motion  by  the  plaintiffii  for  a 
receiver. 

Sir  Arthur  Piggott  and  Mr.  BlouMurmy  for  the  plaintiffH,  con^ 
tended  that  the  term  hemg  raised  by  the  will  of  John  Shelley 
without  any  declaration  of  trust  as  to  it,  it  belonged  to  the  per* 
ional  representative,  aud  did  not  attend  the  inheiitanoe,  and  they 
oited  Levet  v.  Needham^{d)  and  a  dictum  of  Lord  Hardwicke's  in 
Brown  v.  Jons8^{f>)  in  which  his  lordship  is  reported  to  have  said, 
^4t  had  been  determined  that  if  there  is  no  declaration  of  a  texm 
in  the  case  of  voluntory  eettlem/entB  and  wills,  it  is  a  resulting 
trust,  but  notin  settlements  for  valuable  consideration."  Mmbhfa 
V.  Fremum{c)  was  also  refened  to  a9  decided  upon  the  same 
principle. 

Sir  Samuel  BomiUy,  Mr.  Hart,  Mr.  Bell  and  Mr.  Winff- 
[*209]  Jieldj  for  the  devisees  and  other  defendants,  *contended 
that  the  rule  could  only  apply  where  the  testator  had 
left  property  undisposed  o^  whereas  here  it  was  manifest  that  he 
had  intended  to  dispose  of  his  estate  beneficially  to  his  brother 
Sir  Bysshe  Shelley  for  life,  and  afterwards  to  his  brother  Six 
Timothy  Shelley,  the  defendant,  and  had  even  directed  his  plato 

(a)  2  Vem.  138.  (c)  Tnc  in  Cha&o.  641^ 

G»)lAtk.l91. 
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to  be  enjoyed  with  the  estate.  Hk  intention  in  their  favor  would 
be  completely  disappointed  by  postponing  their  enjoyment  till 
the  end  of  99  years.  There  must  have  been  a  mistake  in  the 
dictum  ascribed  to  Lord  Hardwicke.  The  other  authorities  do 
not  apply.  Davidson  v.  Folty^(d)  before  Lord  Thuilow,  was  in 
&var  of  the  defendants. 

The  LoiO)  Chai^cellob  in  the  course  of  the  argument  ob- 
served^ that  if  a  precedent  had  been  before  the  attorney  in  draw- 
ing the  willy  he  would  have  used  the  words  "  and  from  and  aftar 
the  expiration  or  ^other  determination  of  the  said  term  and  in 
the  meantime  subject  thereto  and  to  the  trusts  thereof  theiv  &o.'' 
That  the  probability  was  the  trusts  were  for  jointures  for  tenants 
for  life  in  possession^  longer  terms  being  usually  raised  for  por- 
tioBfl  cf  younger  children.  The  question  upon  the  whole  will 
was,  whether  the  intention  was  not  sufficiently  declared  withottt 
the  above  technical  words,  from  the  power  given  of  making 
leases,  as  well  as  from  what  he  had  said  as  to  the  plate.  Lord 
Hardwicke's  dicium  surprised  him,  but  he  had  some  manuscript 
fMiseft  of  hia  lordship,  and  would  inspect  them. 

April  22d— At  the  sitting  of  the  court  this  day,  the  Lord  Chan- 
GXLLOB  said  he  had  not  been  able  to  find  anything 
amongst  his  own  manuscript  cases,  bat  he  had  been  *£ir    [^210] 
vored  by  Mr.  Eden  with  a  manuscript  note  of  Lord 
NorthingtonX^)  of  what  Lord  Hardwicke  said  in  Bro%tm  v. 
Jcnes;  and  which  the  Lord  Chancellor  read  to  the  bar;  «id  af 

(a)  S  Br.  Cfa.  Om.  203. 

(6)  The  reporter  has  alio  been  fiiYored  bj  the  same  gentleman  with  the  above 
note^  which  is  as  idlowi:  "Aa  tQ  the  term  of  99  yean,  thai  is  expresaed  to  be  to 
auch  naee  and  trusts  as  are  after  declared ;  and  there  are  none  dedared,  and  the 
question  is,  who  is  to  have  this  interest  undisposed  of  7 

*'  This,  in  the  case  of  a  vohmtary  disposition,  would  result  to  the  heir  at  law  of  the 
donor,  but  here  the  settlement  being  made  for  a  valuable  consideration  and  .by  way 
of  oontaact,  the  xateftt  of  tiie  party  is  to  be  considered,  which  was  plainly  to  aettle 
tUs  estate  for  the  benefit  of  the  issue  of  the  marriage. 

**  And  as  to  this  the  assignees  are  in  no  better  condition  than  the  bankru]rt^  If  he 
had  been  plaintifl^  to  hare  the  benefit  of  this  tenn.  This  court  woald  notfaavii  d#- 
creed  to  hun ;  for  that  would  have  been  to  defeat  the  settlement^  and  been««ntraiy 
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terwards  observed  that  it  principally  differed  from  the  report  in 
Atkyns  in  not  mentioning  willsy  as  wdl  as  voluntary  settlementB. 

Sir  Arthur  PiggoU  in  reply : — The  note  read  does  not  differ 
substantially  from  Atkjms.  He  admitted  that  the  trusts  of  the 
wiU  may  be  defeated  by  the  construction  he  contended  for,  but 
there  was  no  help  for  it  if  the  law  was  so.  Davidson  v.  Foley 
does  not  apply,  for  there  the  trusts  of  the  terms  were  actually 
declared.  The  words  "in  the  meantime  and  subject  thereto" 
not  being  in  this  will,  the  estates  for  life  commence  at  the  end  of 
the  term  by  the  rules  of  law  and  equity.  Whether  the 
[*21i]  *words  were  omitted  by  accident  or  intention  does  not 
signify. 

The  Lord  Chancellor: — TS^\&  is  certainly  an  important 
question  to  be  decided  upon  a  motion ;  but  as  the  cause  is  to  be 
set  down  in  a  few  days,  the  parties  will  then  have  the  opportu- 
nity of  urging  anything  further.  His  lordship  then  stated  the 
will,  and  the  question  arising  upon  it,  to  be  in  effect  whether  the 
beneficial  freehold  interests  given  by  the  will  should  be  disturbed 
on  account  of  the  trusts  of  the  term  not  being  specified  or  de- 
clared. He  had  looked  into  all  the  cases,  an&  observed  that  he 
must  be  under  the  painful  necessity  of  giving  an  opinion  con- 
trary to  the  dictum  of  Lord  Hardwicke  as  reported  by  Atkyns. 
But  at  the  end  of  the  manuscript  note  which  had  been  read,  his 
lordship  appears  to  have  said  he  would  not  defeat  the  settlement, 
or  decide  contrary  to  the  words  of  it.  By  these  words  it  appeared 
that  his  lordship  thought  the  intention  of  the  parties  must  be  con- 
sidered. So  I  say,  if  the  case  is  clear  that  the  testate  has  meant 
that  the  parties  under  the  will  shall  not  take  till  the  end  of  nine- 
ty-nine years,  it  must  be  so.  But  if  upon  the  whole  of  the  will 
the  testator  intended  that  the  tenants  for  life  should  take  benefi- 
cially, the  term  of  years  is  then  subject  to  their  estates.  I  think 
that  enough  is  in  the  will  to  show  that  the  tenant  for  life  and 
those  in  remainder  should  enjoy  the  estates  limited  to  them.    My 

to  the  words  of  it    But  it  must  attend  &e  inheritanoe  aooordiDg  to  the  sabeeqaent 
limitations.'* 
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mind  is  satisfied  that  was  the  testator's  intent,  and  that  the  prop- 
osition that  the  term  is  in  the  personal  representative  cannot  be 
supported. 

April  27rt. — ^The  cause  this  day  came  on  for  hearing,  and  no 
objection  being  urged,  a  decree  was  made,  in  which  was 
inserted  a  declaration  that  the  term  of  ninety-nine  *years    [*212] 
formed  no  part  of  the  personal  estate  of  Sir  Bysshe 
Shelley,  but  attended  the  inheritance  according  to  the  will  o£ 
John  SheUey. 


Agar  v.  The  Regent's  Canal  Company. 

Before  the  Yice-ChanoeDor.— 1816 :  26th  AprO. 

Upon  exceptions  taken  to  an  answer  for  insufficiency,  the  Master  may  look  to  the 
materiality  of  them,  and  oyeErole^inmiaterial  exoeptioDB. 

This  case  came  before  the  Vice-Chancellor  upon  exceptions 
taken  to  the  Master's  report  upon  a  reference  of  the  defendants' 
answer  for  insufficiency.  Forty-nine  exceptions  had  been  taken 
by  the  plaintiff  to  the  answer.  The  Master,  by  his  report,  stated 
that  he  had  allowed  the  1st,  2d,  3d,  4th,  5th,  6th,  7th,  8th,  9th, 
10th,  11th,  12th,  13th,  14th,  15th,  16th,  17th,  19th,  20th,  21st, 
23d,  26th,  2f  th,  29th,  30th,  38th  and  49th  exceptions ;  but  with 
respect  to  the  said  1st,  2d,  3d,  17th,  19th,  20th,  21st,  28d,  29th, 
80th  and  38th  exceptions,  he  had  allowed  the  same  by  reason 
that  it  appeared  to  him  that  the  said  defendants,  by  their  said  an- 
swer, had  made  discovery  in  part  respecting  the  several  points 
excepted  to,  and  he  therefore  conceived,  that  according  to  the 
rules  or  practice  of  the  court,  the  defendants  were  bound  to  make 
a  ftdl  disclosure  and  discovery.  But  he  conceived  the  answer  to 
be  sufficient  in  the  points  excepted  to  by  the  18th,  22d,  24th, 
25th,  28th,  31st^  32d,  83d,  34th,  35th,  36th,  37th,  39th,  40th, 
41st,  42d,  43d,  44th,  45th,  46th,  47th  and  48th  exceptions. 

Both  parties  took  exceptions  to  the  report^  as  to  so  much  of  it 
as  was  against  each  of  them  respectively. 
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[*218]        *Thifl  day  the  Vicb-^hanoellob  gave  his  judgment. 

After  stating  the  general  nature  of  the  bill  and  answer,  ha 
observed  that  the  question  brought  on  by  the  exceptions  to  the 
report,  was  reduced  to  two  heads :  1st.  Whether,  if  jJoints  ex- 
cepted to  are  irrelevant  and  immaterial  to  the  points  in  question 
in  the  cause,  the  Master  is  competent  to  consider  the  materiality 
or  not?  or  whether  he  should  see  only  whether  it  is  answered 
or  not?  As  to  this  it  is  contended  that  if  the  defendant  does 
not  protect  himself  by  plea  or  demurrer  from  discovery,  he  can- 
not by  answer  object  that  questions  are  not  material,  unless  he 
has  referred  the  bill  for  impertinence,  which  is  a  course  that 
may  be  taken  where  immateriality  is  objected  to  the  bUl.  The 
question  whether  the  Master  upon  exceptions  far  insufficiency 
can  consider  materiality  or  immateriality,  is  of  great  importanoe 
because  of  daily  oocurrence.  It  is,  tixerefore,  of  consequence  thai 
the  rule  should  be  understood,  in  order  that  the  Masters  may  pro- 
ceed accordingly.  Upon  the  argument  of  this  case,  I  inquired  if 
there  was  any  direct  authority  upon  this  question,  whether  a  de- 
fendant could  protect  himself  from  discovery  on  the  ground  of  im- 
.  materiality,  and  was  furnished  with  only  one  case  upon  it,  SeUnf 
V.  Selby,{a)  Lord  Commissioner  Eyre  in  that  case  seems  to  have 
thought  the  practice  was  different  in  this  respect,  between  the 
Court  of  Exchequer  and  the  Court  of  Chancery.  I  jjiave  looked 
into  the  register's  book  in  order  to  see  what  became  of  the  ex- 
ceptions in  that  case ;  it  appears  that  there  were  six  exceptions^ 
certainly  all  minute,  but  which  tended,  however,  to  in- 
r*214]  vestigate  the  title ;  and  that  all  the  exceptions  *were  al- 
lowed. The  party  not  having  protected  himself  from 
discovery  of  his  pedigree  by  plea  or  demurrer,  was  obliged  to 
make  the  discovery.  In  Sweet  v.  Younge(a)  and  Jacobs  v.  Qood- 
manj{b)  and  other  cases,  the  defendant  was  permitted  by  answer 
to  resist  the  discovery.  But  in  no  case  the  question  has  arisen 
whether,  if  the  question  was  wholly  immaterial,  the  defendant 
can  by  answer  object  to  the  discovery,  the  above  cases  being 

(«)4Bro.  11.  ,       (c)  8  Bro.  0.  C.  487,  note, 

(5)  Amb.  353. 
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wfaeTe  th^re  was  a  denial  of  title.  By  analogy,  indeecl,  it  may 
be  argued  that  thd  objectioii  sboidd  be  taken  advantage  of  by 
demuirer,  like  any  other  defect  j  and  Lord  Rede8dale(a)  gives 
u  onig  head  of  detnnrrer  that  the  discovery  is  not  material ;  but 
the  direct  qnesfcion,  upon  an  answer,  does  not  appear  to  havd 
arisen  in  any  of  the  printed  cases.  In  the  absence  of  authority^ 
I  considered  it  important  to  consult  the  Masters  for  information 
as  to  their  nstial  course  of  practice  in  this  respect,  and  I  have, 
therefore^  inquired  of  them ;  and  they  have  all  without  one  ex* 
tseption,  stated  their  uniform  practice  to  be,  that  if  the  questions 
are  quite  immaterial  they  disallow  the  exceptions^  but  if  the  dis- 
covery can  in  any  way  assist  the  plaintiff  they  allowed  the  eX' 
6eptions«  In  addition  to  the  authority  of  the  gentiemen  filling 
ihese  offices,  and  who  are  all  of  great  character  and  experience^ 
though  it  is  stated  in  Lord  Bedesdale's  book(i)  that  "  a  plaintiff 
i§  entitled  to  a  discovery  of  the  matters  charged  in  the  bill, 
provided  Ihey  are  Tucessary  to  ascertain  facts  ma4eTial  to  the 
merits  of  his  case^  and  to  enable  him  to  obtain  a  decree  f 
yet  I  have  further  thought  it  my  duty  to  communicate  with 
that  learned  lord  himself,  who  expressed  to  me  that  he  had  not 
the  least  doubt  that  the  constant  uniform  practice 
*of  the  Court  of  Chancery,  in  all  his  time,  concurred  [*216] 
with  that  of  the  Court  of  Exchequer  and  with  the  opin- 
ion of  the  Mastera  It  may  also  not  be  amiss  to  notice  the  in« 
troduction  to  every  answer,  which  expresses  the  answer  to  be  to 
so  much  as  is  material  for  the  defendants  to  answer.  A  trustee 
or  incumbrancer  interested  only  in  part,  or  heir  at  law,  alwaya 
answers  to  so  much  of  the  bill  as  applies  to  him,  and  need  not 
answer  the  rest  of  it  In  the  case  of  a  bUl  requiring  an  admis> 
sion  of  assets,  or  that  the  defendant  may  set  out  an  account;  if 
the  defendant  admits  assets,  he  is  not  obliged  to  set  out  the  ac- 
count. What  would  be  the  consequence  of  driving  every 
pleader  to  demur?  It  would  be  impossible  with  the  greatest 
skin  to  do  so :  in  a  case  like  the  present  must  there  be  forty- 
nine  demurrers,  or  one  demurrer  to  forty -nine  questions,  where 

(a)  Treat  on  Plead,  in  Chan.  156,  last  edit    See  also  Ckx>per'8  Eq.  Plead.  198.. 
{b)  Page  248  last  edit 
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if  the  defendant  answers  to  anything  he  overrules  the  demnirer? 
and  the  material  and  immaterial  parts  of  a  bill,  if  artMlj  con- 
structed, are  so  mixed  up  as  to  make  it  almost  impossible  to 
separate  and  analyze  what  may  be  demurred  to  fix)m  what  may 
not.  Although,  therefore,  I  have  always  been  excessively  cau- 
tious and  attentive  upon  the  subject  of  the  practice  of  this  court, 
lest  I  should  be  biajsed  in  the  long  experience  I  had  in  another 
court  of  equity,  where  they  are  constantly  deciding  on  immateri- 
fiitj  against  exceptions,  and  where  such  decisions  from  the  in- 
junction which  follows  are  frequently  of  the  greatest  value  and 
importance,  and  as  to  which  practice  there  I  never  remember  a 
doubt  being  entertained  during  the  period  of  between  twenty 
and  thirty  years  which  I  practiced  there ;  yet  I  am  clearly  of 
opinion  that  the  practice  of  the  Court  of  Chancery  in  this  respect 
is  the  same.  No  inconvenience  has  been  known  to  arise  from 
it,  or  it  would  have  been  corrected  by  appeal ;  and  I  wish,  there- 
fore, as  ^  as  lies  in  my  power,  to  put  the  practice  out 
r*216]  of  aU  ^doubt.  Secondly,  as  to  the  application  of  it  to 
this  case,  the  Vice-Chancellor  was  clearly  of  opinion 
that  the  exceptions  in  this  case  were  all  material,  and  also  that 
the  Master  was  correct  in  the  rule  of  practice  he  had  stated  in 
his  report,  that  if  the  party  answers  in  part  he  must  make  a  fiill 
discovery  as  to  that,  and  that  there  was  no  instance  of  his  being 
permitted  to  select  such  part  of  a  question  as  he  chooses  to  an- 
swer, and  refuse  the  rest  if  material.  Taylor  v.  Milner^{a)  Bolder 
V.  Huntingfidd^ip)  and  all  the  cases  before  the  Lord  Chancellor, 
state  that  point  clearly.  All  the  exceptions  therefore  taken  by 
the  plaintiff  to  the  Master's  report  were  ordered  to  be  allowed, 
and  those  taken  by  the  defendant  to  the  report  were  ordered  to 
be  disallowed. 

(a)  11  Vea.  4L  (6)  Ibid.  283. 
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LUSHINGTON  V.  BOLDEBO. 

B0LL&~-1816 :  26th  and  2*71^  AprO. 

A  will  devising  estates  for  life  without  impeachment  of  waste,  not  revoked  bj  a  codi- 
cQ  directing  the  trustees  to  let  until  tenant  for  life  married,  such  leases  under  re- 
strictions^ one  of  which  was  the  leases  should  not  be  unimpeachable  of  waste. 
t 

JoHK  BoLDKEO  by  hifl  will  duly  executed,  dated  December 
81, 1785,  devised  to  trustees  his  manors  or  lordships  of  Aspeden 
and  Berkesden,  and  his  capital  mansion-house  of  Aspeden  Hall, 
with  the  appurtenances  and  all  other  his  freehold  messuages, 
tenements  and  lands,  in  Aspeden,  and  at  Luffen  Hall 
and  Cromer,  to  have  *and  to  hold  the  same  unto  the  [*217] 
said  trustees,  their  executors,  administrators  and  assigns, 
for  and  during,  and  unto  the  full  end  and  term  of  one  thousand 
years,  upon  trust  as  therein  mentioned ;  and  subject  to  the  said 
term  of  one  thousand  years  and  the  trusts  thereoi^  he  gave  and 
devised  the  said  manors  or  lordships,  hereditaments  and  prem- 
ises, unto  and  to  the  use  of  his  son  Charles  Boldero,  and  his  as- 
signs, for  and  during  the  term  of  his  natural  life,  without  im- 
peachment of  waste,  with  remainder  to  other  trustees,  and  their 
heirs,  during  the  life  of  Charles  Boldero ;  and  after  his  decease, 
to  the  use  of  the  first  and  other  sons  of  the'said  Charles  Boldero 
in  tail  nftde,  with  remainder  to  Henry  Lushington,  during  the 
term  of  his  natural  life,  without  impeachment  of  waste  ;  with  re- 
mainder to  the  said  trustee  during  his  life,  and  after  his  decease 
to  the  use  of  the  first  and  other  sons  of  Henry  Lushington  in  tail 
male,  with  remainders  over.  The  said  testatoif,  John  Boldero, 
afterwards  made  a  codicil  to  his  said  will,  which  codicil  was  duly 
executed,  and  dated  August  22,  1787 ;  and  he  hereby  ordered 
and  dire<3ted  his  first-mentioned  trustees,  with  all  convenient 
speed  after  his  death,  for  such  time,  and  so  long  as  his  son  Charles 
boldero  should  continue  unmarried,  from  time  to  time  to  demise, 
grant,  lease  and  to  farm  let  his  capital  messuage  of  Apseden  Hall 
aforesaid,  with  its  offices,  buildings,  gardens,  orchards  and  ap- 
purtenances thereto  belonging,  or  therewith  held  and  enjoyed, 
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and  liis  paxk,  called  ABpeden  Park,  and  the  lands  wliicli  shonld 
happen  to  be  in  his  own  occupation  at  the  time  of  his  death, 
situate  in  the  parish  of  Aapedexk^  with  the  respective  appurte- 
nances, and  together  with  the  household  goods,  furniture,  pic- 
tures and  prints,  which  should  be  In  the  said  capital  messuage  or 

mansion-house  at  the  time  of  his  death^  at  the  best  and 
[^18]    most  ^approved  yearly  rent  and  rents  that  eoald  be 

reasonably  had  or  got  for  the  same,  for  any  term  or 
number  of  years  in  possession,  not  exceeding  the  term  of  twelve 
years,  if  his  said  son  Charles  Boldero  should  so  long  live  and 
continue  unmarried ;  but  as  theiie  be  eontained  in  every  such 
demise,  lease  or  grants  a  clause  hr  determining  and  putting  an 
end  to  all  and  every  such  demise  or  demises,  grant  or  grants 
lease  or  leases,  and  the  term  or  terms  of  years  thereby  demised, 
immediately  after  the  expiration  of  six  calendar  months  next 
after  the  marriage  of  his  said  son  Charles  Boldefo,  and  so  ad 
there  also  be  contained  in  every  such  demise  and  grant  or  leas^ 
■c  condition  of  re-entey  for  the  non-payment  of  the  rent  at  rents 
thereby  to  be  reserved,  and  sa  as  no  clause  be  contained  in  any 
sach  demise,  grant  or  lease,  giving  power  to  any  lessee  or  lessees 
to  commit  waste,  or  exempting  him,  her  or  them,  fix>m  punish- 
ment for  committing  the  same,  and  so  as  the  respective  lesse6 
and  lessees  should  seal  counterparts  of  the  lease ;  and  his  wiH 
was  that  the  rents  from  time  to  time  to  accrue  and  grow  due  in 
respect  of  the  said  hereditaments  so  to  be  demised,  should,  when 
and  as  the  same  amoxmted  to  the  sum  of  1,0002L  be  laid  out  in 
the  names  or  name  of  the  Aid  lessors,  and  the  survivors  and 
survivor  of  them,  his  executore  and  administrators,  in  the  pur- 
chase of  3  per  denL  consolidated  bank  annuities,  and  when  and  as 
a  convenient  purchase  of  freehold  or  copyhold  land  of  inherit- 
ance could  be  made,  that  the  lessors  should  invest  the  said  money 
in  the  purchase  of  the  same,  and  settle  and  convey  the  same  to 
the  same  uses,  and  upon  the  same  trusts  as  were  declared  of  the 
lands  and  hereditaments  comprised  in  the  said  will. 

Charles  Boldero  was,  at  the  death  of  the  testator,  and 
[*219]    stiU  continued  unmarried,  and  having  become  a  *bank- 
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rapt,  hiB  assignees  caused  all  the  timber  standing  and  grow 
ing  upon  the  said  park  and  lands  to  be  marked  for  the  pur 
pose  of  felling  and  cutting'  down  the  same,  with  the  intent  of 
selling  and  disposing  of  the  same,  as  part  of  the  personal  estate 
of  the  said  Charles  Boldero. 

The  bni  was  filed  by  the  plaintiff  as  the  eldest  son  of  Sir 
Henry  Lushington,  being  the  first  tenant  in  tail  in  esse  of  the 
said  devised  estates,  charging  that  the  said  codicil  was  a  revoca- 
tion of  the  said  will,  so  fer  as  the  same  gave  Charles  Boldero  an 
estate  for  life  without  impeachment  for  waste,  in  the  saiS  last- 
mentioned  premises ;  and  that  neither  he  nor  his  assignees  could 
take  any  benefit  from  the  said  premLses,  save  by  the  accumula- 
tion of  the  rents  and  profits  thereof  and  the  investment  thereof 
in  the  purchase  of  other  estates,  and  praying  relief  accordingly, 
and  also  for  an  injunction  against  cutting  timber. 

Mr.  Leach  and  Mr.  Bell^  for  the  plaintiffi,  contended  that  flie 
oodicil  was  as  to  the  real  estate  therein  mentioned  an  implied 
revocation  of  the  will ;  the  disposition  of  the  rents,  and  the  re- 
strictions as  to  letting  and  as  t($  committing  waste,  being  incon- 
sistent with  the  will  giving  an  estate  for  life  to  Charles  Boldero 
witiiout  impeachment  of  waste. 

Mr.  Hart^  Mr.  Wingfield  and  Mr.  Heald^  on  the  other  hand, 
contended  that  in  all  cases  of  implied  revocation,  the  intention 
to  revoke  must  be  clear  and  certain.  The  restrictions  in  the 
codicil  are  confined  to  the  possession  of  the  estate  only  whilst 
Charles  Boldero  continued  unmarried.  His  interest  in 
*the  timber  growing  on  the  estate  was  not  at  aU  affected  [*220J 
by  the  codicil. 

The  Master  of  the  Eolls  was  of  the  same  opinion,  and  said 
that  a  revocation  of  a  devise  contained  in  a  will  by  a  subsequent 
codicil  must  be  either  by  express  words  of  revocation,  or  incon- 
sistency of  devise.  Jlka  to  express  words  of  revocadion  in  ibis 
case,  there  were  none.    Neither  from  the  dinetioxMi  given  to  ike 
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trustees  could  it  be  said  tliat  he  intended  to  revoke  the  will. 
The  trustees  were  only  to  let  the  estate  until  a  particular  event 
happened,  without  impeachment  of  waste,  What  was  there  in 
that  to  take  the  interest  in  the  timber  from  Charles  Boldero  ? 
It  was  not  given  to  the  trustees,  and  who  was  then  to  take  it 
but  Charles  Boldero?  If  they  should  make  a  lease  unimpeach- 
able of  waste,  there  would  then  indeed  be  two  conflicting  inter- 
ests :  not  that  they  would  do  so,  but  the  testator  had  interposed 
to  prevent  it.  There  was,  therefore,  nothing  to  revoke  the  gift 
of  Charles  Boldero. 


[*221]    *Agab  v.  The  Regent's  Canal  Cohp4^, 

1815 :  28th,  29th  April 

Defendant  in  contempt,  and  some  exceptions  allowed  to  his  answer,  and  some  over- 
ruled. If  the  plaintiff  excepts  to  the  Master*s  report  as  to  the  exceptions  over^ 
ruled,  as  well  as  the  defendant  to  those  which  the  Master  has  allowed,  the  de- 
fendant is  entitled  to  a  subpoena  for  a  better  answer,  after  the  plaintiff's  excep- 
tions have  been  allowed  by  the  court,  and  the  defendant's  disaJUowed. 

A  MOTION  was  made  on  the  part  of  the  plaintiff  in  this  cause 
for  a  sequestration  against  the  defendants,  the  company,  and  for 
a  Serjeant  at  arms  against  Munro,  the  other  defendant,  upon  their 
exceptions  to  the  Master's  report  upon  the  insufficiency  of  their 
answers  being  disallowed.  The  defendants  had  previously  un- 
dertaken that  the  aboye  process  should  issue  unless  they  put  in 
their  answer. 

Mr.  Affar  and  Mr.  Bell  in  support  of  the  motion,  ai^ed  that 
the  answer  being  insufficient  was  no  answer,  and  referred  to 
Oregor  v.  Lord  Arundel^icL)  and  that  the  defendants  )>eing  in  con- 
tempt, the  plaintiff  might  proceed  with  process  of  contempt,  ac- 
cording to  the  late  cases  of  Boehm  y.  De  Ih8iet{b)  and  Cbtdsan  v. 
Ghraham.{c) 

(a)  8  yea.  87.  (c)  IbM.  gSL 

(^}  1  Yes.  ft  Beamed^  824. 
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The  Lord  Chancellor,  however,  thought  that  the  circum- 
stance of  the  plaintiff  having  also  excepted  to  the  Master's  report, 
distinguished  the  present  case  jBx)m  either  of  those  which  had 
been  cited.  The  defendants  might  have  put  in  an  answer  to  the 
exceptions  allowed  by  the  Master  without  arguing  their  excep- 
tions to  the  report ;  but  the  plaintiff  having  also  excepted  to  the 
report,  it  cannot  be  expected  that  the  defendants  should  waive 
the  benefit  ^f  so  much  of  the  report  as  was  in  their  favor.  They 
cannot  with  safety  set  about  drawing  the  answer  till  the 
plaintiff's  exceptions  are  disposed  *of.  K  they  did  put  [*222] 
in  an  answer,  and  it  afterwards  appeared  that  the  Mas- 
ter was  right,  the  defendants  might  be  chargeable  with  imperti- 
nence. His  lordship  therefore  thought  ih&t  the  defendants,  upon 
the  specialties  of  this  case,  were  entitled  to  be  served  with  a  sub- 
poena for  a  better  answer. 


Noble  v.  Garland. 


1815 :  S'Fth  Apnl  and  6th  and  8th  Maj. 

A  oommiasion  for  the  examination  of  witnesses  abroad  maj  issae  before  answer, 
where  the  suit  is  merely  for  a  diaooverj  and  oommiasion. 

A  MOTION  was  made  in  this  case,  that  a  commission  might 
issue  for  the  examination  of  witnesses  abroad.  The  answer  had 
not  come  in.  The  bill  merely  prayed  a  discoveiy,.  that  a  com- 
mission might  issue  for  the  examination  of  the  plaintiff's  wit> 
nesses  in  the  islands  of  Malta  and  Sicily  and  at  Gibraltar,  and 
for  an  injunction  in  the  me^time  to  restrain  proceedings  in  an 
action  brought  by  the  defendants. 

Sir  Samuel  BomiUy,  Mr.  Bdl  and  Mr.  Wray^  in  support  of  the 
motion,  contended  that  by  the  practice  of  this  court  the  plaintiff 
was  entitled  to  such  an  order  before  answer,  although  the  prac- 
tice of  the  Court  of  Exchequer  was  diSerent ;  and  two  cases  ia 
this  court  were  mentioned  in  which  such  apf^cation  had  been 
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granted,  Foderingfiam  v.  Wibon,  in  March,  1812,  and  Tofef  v. 
:B(wker,  in  May,  I812.(a) 

[*223]  *Mr.  ffart^  MrJ  Leach  and  Mr.  Wingfidd^  opposed  tha 
motion,  because  the  answer  might  afford  such  disooyeiy 
[^224]  *as  to  rencJiar  the  conunission  for  the  examination  dT 
witnesses  unnecessary.  The  practice  of  the  Court  of 
Exchequer  is  admitted  to  be  agaiBSt  such  an  applicatioii.  Fodermg^ 
ham  V.  Wilson^  by  imposing  the  obligation  on  the  plaintijQf  di  giy* 
ing  security  for  the  paying  of  ^e  money  into  court,  proves  tb« 
application  to  be  not  usual,  and  to  have  been  granted  under  sg^ 
Qial  circumstances. 

Sir  Sommel  BomiOy^  in  reply : — ^The  practice  of  the  Court  of 
Exchequer  as  to  injunctions  is  different  from  this  court,  and  tl^ 
rule,  therefore,  as  to  issuing  conmnifwi^s  ought  to  be  different. 


(a)  The  reporter  has  been  &yored  with  the  following  note  of  the  aboye  two  < 
Foderingham  v.  Wilson,  in  Chancery,  March  6th,  1812,  Sir  Samuel  Eomilly  moved 
for  a  commission  to  examine  witnesses  in  the  islands  of  Barbadoes  and  Madeira.  An 
ii^unction  had  been  obtained  lor  want  of  an  answer.  An  affidavit  had  been  made 
by  the  plaintiff  of  the  facts  of  his  case,  and  that  he  was  advised  and  believed  that  he 
had  a  good  defence  at  law,  but  could  not  safely  proceed  to  trial  in  the  action  whiok 
had  been  brought  by  the  defendant,  without  the  evidence  of  witnassos  resident  Hi 
Madeira  and  Barbadoes.  The  application  prayed  that  the  iigunction  might  be  ex- 
tended to  restrain  the  defendant  from  proceeding  to  trial  in  the  action  at  law,  and 
that  one  or  more  commission  or  commissions  might  issue  for  the  examination  of  wit- 
nesses at  Barbadoes  and  Madeira.  Mr.  Leach  opposed  the  motion,  and  stated  an 
affidavit  of  the  defendant's  solicitor,  setting  forth  an  arbitration  in  which  a  sum  of 
money  had  been  awarded  to  the  defendant  The  Lobd  Ohanoellob  ordered,  thait 
upon  &e  plaintiff  giving  security  for  the  sum  awarded,  and  on  paying  it  into  ooor^ 
the  injunction  should  be  extended  to  stay  trial,  and  that  the  plaintiff  should  be  at 
liberty  to  sue  out  one  or  more  commission  or  commissions  for  the  examination  of 
witnesses  at  Barbadoes  and  Madeira,  with  liberty  to  defendant  to  join  in  commission, 
and  to  either  party  to  sue  out  a  duplicate.  ' 

Tales  V.  Borkcr  in  Chanceiy,  May  30th,  1812,  Sir  Samuel  Homilly  and  Mr.  Shad- 
well  for  the  plaintiff  Mr.  Wilson  for  the  defendant  A  common  injunction  had  been 
obtained  for  want  of  an  answer ;  and  it  was  moved  upon  an  affidavit  of  the  plainti£( 
that  he  might  be  at  liberty  to  issue  one  or  more  commission  or  commissions^  for  the 
ezatmnation  of  witnesses  residing  in  the  United  States  of  America ;  and  that  the  in- 
jnncitktt  mig^t  be  extended  to  stay  trial  until  after  the  return  of  audi  oommlsiiaB, 
whiob  was  ordered  aocordiagjy. 
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The  Lord  Chancellor  observed,  that  in  the  case  in  which 
■ecnrity  was  ordered  there  was  this  particular  circumstance,  that 
the  matter,  had  been  under  arbitration  and  an  award  against  the 
plaintiff  signed  two  days  after  the  arbitrators  had  authority  to 
act;  and  therefore  Ihe  court  ordered  security  to  be  given  in  that 
case.  In  the  two  cases  cited,  the  motion  had  been  granted  al- 
though opposed.  In  the  Exchequer,  in  policy  cases,  they  are 
for  equitable  relief.  In  those  cases  it  may  be  proper  tb  wait  for 
tiie  answer.  This  is  a  mere  bill  for  discovery  to  aid  an  action  at 
law,  and  for  a  commission  to  examine  witnesses.  I  avow  that  I 
have  been  under  a  mistake  if  this  motion  cannot  be  granted.  I 
will,  however,  inquire  into  the  practice. 


His  lordship  said  that  his- present  opinion  was  that  the  motion 
may  be  granted ;  that  the  practice  of  this  court  was  so, 
and  that  good  sense  was  with  with  the  practice,  *where  [*225] 
the  object  of  the  suit  was  only  a  discovery  and  com- 
mission :  and  if  his  lordship  did  not  inform  the  plaintiff  of  having 
altered  his  opinion  by  Monday,  he  allowed  the  order  to  be  drawn 
up. 

The  order  was  made. 


Goldsmid  v.  Goldsmid. 

1815 :  6th  May. 

Where  a  trustee  refiised  to  consent  or  object  to  a  marriage,  the  court  referred  it  to 
&e  Mairter  to  consider  of  the  propriety  of  the  marriage. 

Benjamin  Goldsmid,  by  will  dated  August  25th,  1798,  gave 
to  his  brother  the  defendant,  Asher  Gt>ldsmid,  6,0002.  upon  trust 
to  invest  the  same  in  the  purchase  of  stock  in  the  three  per  cent, 
bank  annuities,  and  out  of  the  dividends  and  interest  thereof  to 
pay  the  sum  of  1602.  per  annum  for  the  maintenance  of  his 
daughter,  the  infant  plaintiff,  until  she  should  attain  the  age  of 


226  CASES  IN.  CHANCEBY. 

1815.— Goldamid  ▼.  Gk>ldBmicL 

twenty-one  years  or  be  married,  and  that  the  residue  of  such 
interest  and  dividend  should  accumulate  and  go  along  with  the 
capital,  and  if  it  should  happen  that  his  said  daugl^ter  should 
marry  under  the  age  of  twenty-one  years,  and  that  such  mar- 
riage should  be  with  the  previous  consent  of  his  execxitor,  then 
and  in  such  case  he  directed  the  capital  of  the  said  trust  money, 
and  the  savings  and  accumulations  thereof,  to  be  paid  and  trans- 
ferred to  his  said  daughter ;  but  in  case  his  said  daughter  should 
marry  without  such  previous  consent  as  aforesaid,  then  he  di- 
rected that  such  capital  and  accumulations  should  not  be  paid  or 
assigned  to  her,  and  the  said  testator  bequeathed  the  said  money  to 
be  settled  to  her  separate  use  for  life,  with  remainder 
[*226]  to  her  issue,  if  any,  and  in  *defeult  of  such  issue  to  and 
amongst  the  relations  of  his  said  daughter  ex  parte  pcUema, 

The  bin  was  filed  by  the  infant  daughter,  stating  that  a  propo* 
sal  of  marriage  had  been  made  to  her,  which  was  in  aU  respects 
a  good  and  suitable  match,  but  that  the  defendant  would  not  in- 
terfere either  by  consenting  or  objecting  to  the  said  marriage. 
The  bill  prayed  that  in  case  the  defendant  refused  the  said 
guardianship  and  trust  in  respect  of  the  plaintiff's  marriagei 
that  the  plaintiff  might  be  entitled  to  her  legacy  absolutely,  and 
that  it  might  be  referred  to  the  Master  to  inquire  whether  the 
marriage  was  a  suitable  marriage. 

The  defendant  by  his  answer  declined  any  interference  in  p&» 
gard  to  the  said  proposed  marriage. 

The  cause  was  heard  upon  bill  and  answer. 

Sir  Samuel  Romilly  and  Mr.  Cooke  for  the  plaintiff;  Mr.  Trower 
for  the  defendant. 

The  Lord  Chancellob  ordered  the  reftisal  of  the  defendant 
to  interfere  by  consenting  to  a  dissenting  from  the  marriage,  to 
be  taken  down  by  the  register,  and  upon  such  refusal  decreed  it 
to  be  referred  to  one  of  the  Masters,  to  inquire  and  state  to  the 
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court  whether  the  marriage  was  a  proper  marriage,  and  if  he 
approved  of  the  same,  then  to  receive  proposals  as  to  a  settle- 
ment to  be  made  upon  the  in&nt  plaintiC 


*EX  PABTE  HeKDERSON. — Is  THE  MATTER  OF     [*227] 

Johnstone. 

1815:  6th  May. 

Oonatonction  of  Lord  Roasljm'B  order  of  the  26th  June,  1793. 
In  a  ooimtiy  commiasion  the  party  is  not  entitled  to  twenty-eight  days,  and  as  much 
more  time  as  may  be  necessary  for  the  post 

This  was  a  petition  praying  that  a  writ  of  supersedeas  which 
had  issued  might  be  quashed,  and  that  a  writ  oi  prrocedendo  might 
issue,  directing  the  commissioners  to  oroceed  imder  the  said  com- 
mission. 

A  commission  of  bankrupt  issuea  on  March  14, 1816,  against 
James  Johnstone,  of  Liverpool.  On  Tuesday,  the  11th  April, 
being  the  28th  day  after  the  date  of  the  commission,  the  com- 
missioners met  in  Liverpool  in  order  to  open  the  commission, 
and  Johnstone  was  thereupon  found  a  bankrupt.  On  the  same 
day  the  solicitor  to  the  commission  wrote  by  the  post  to  his 
agents  in  London  to  insert  the  same  in  the  (Jazette  of  the  Satur- 
day following,  being  the  15th  April.  On  Tuesday,  the  13th  of 
the  said  month,  the  agents  called  at  the  bankrupt  office  and  gave 
the  said  notice,  when  they  were  informed  that  a  writ  of  superse- 
deas^ at  the  instance  of  Thomas  Harrison,  had  that  morning 
issued,  superseding  the  commission  so  obtained  and  opened  by  the 
petitioners. 

The  affidavit  of  the  solicitor  to  the  commission,  stated  that  he 
did  not  proceed  to  open  the  said  commission  in  consequence  of 
the  bankrupt's  having  made  some  proposals  to  his  creditors  for 
compromising  his  debts,  and  that  a  meeting  of  the  principal 
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creditors  had  been  called  for  that  purpose ;  that  on  Monday,  the 
10th  day  of  April,  the  bankrupt  informed  him,  the  solicitor,  that 

he  believed  the  whole  of  his  creditors  would  come  in  to 
[*228]    his  proposal  of  compromise,  but  on  the  following  *mom- 

ing,  being  Tuesday,  the  11th  April,  the  bankrupt  in- 
formed the  deponent  that  he  found  he  would  not  be  able  to  effect 
his  object,  and  for  that  reason  it  was  concluded  that  the  com- 
mission should  be  opened  on  the  last-mentioned  day. 

Mr,  Leach  and  Mr.  Coolce^  in  support  of  the  petition,  relied  on 
the  above  circimistances,  and  cited  Ex  parte  Ellis(a)  as  in  point. 

Sir  Samuel  Eomilly^  against  the  petition,  insisted  on  Lord  Boss- 
lyn's  order  of  the  26th  June,  1793,  as  not  having  been  fully  com- 
plied with. 

The  Lord  Chancellor: — There  have  been  twenty-two  years' 
practical  exposition  of  Lord  Rosslyn's  order,  and  I  understand 
such  practice  to  be,  that  if  notice  is  not  given  at  the  bankrupt 
office  within  the  time  mentioned  in  the  order,  which  is  fourteen 
days  in  a  town  commission  and  twenty -eight  days  in  a  country 
commission,  the  supersedeas  is  of  course.  The  rule  is  clear,  and 
the  only  exception  is  in  the  case  which  has  been  cited ;  but  there 
were  particular  circumstances  in  that  case  which  must  have  fixed 
the  attention  of  the  court.  I  think  there  was  a  good  deal  in  the 
fact  in  that  case  of  the  solicitor  who  applied  for  the  second  com- 
mission at  the  office  on  Monday,  having  been  previously  informed 
that  the  party  was  declared  a  bankrupt  on  Saturday,  though  too 
late  for  the  Gazette.  The  question  of  practice  is  reduced  to  this, 
whether  a  supersedeas  should  not  issue  as  a  matter  of  course  if 

the  bankrupt  office  has  not  been  informed  within  the 
[*229]    fourteen  *or  twenty-eight  days  of  the  commission  having 

been  proceeded  in.  In  the  case  of  the  country  commis- 
sion, I  think  the  party  is  not  entitled  to  the  twenty-eight  days, 
and  to  as  much  more  time  as  may  be  necessary  for  the  post. 

The  petition  was  dismissed. 

(a)  7  Yes.  156. 
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StOCKDALE  V.  BtJSHBY. 

ROLL&--1815 :  10th  May 

Legacy  to  the  testator's  "  namesake  Thomas^  the  second  son  of  his  brother  John." 

John  had  no  son  of  the  name  of  Thomas,  but  his  second  son's  name  was  William, 

who  was  held  entitled. 

Thomas  Stockdale,  by  his  will  dated  the  1st  July,  1799, 
amongst  other  things  gave  and  bequeathed  as  follows :  "  I  give 
and  bequeath  unto  my  namesake  Thomas  Stockdale,  the  second 
son  of  my  brother  John  Stockdale,  over  and  above  his  equal 
share  with  his  brothers,  hereafter  mentioned  as  my  brother's 
sons,  the  sum  of  l,000t  when  he  shall  attain  his  age  of  twenty- 
one  years.*'  And  after  giving  certain  legacies  therein  mentioned 
unto  each  of  the  daughters  of  his  said  brother,  John  Stockdalq, 
the  said  testator  thereby  gave  and  bequeathed  all  the  rest,  residue 
and  remainder  of  his  estate  and  effects  whatsoever  and  whereso- 
ever unto  the  sons  of  his  said  brother,  John  Stockdale,  to  be 
equally  divided  among  them,  share  and  share  alike,  when  and 
as  they  should  respectively  attain  their  respective  ages  of  twenty- 
one  years ;  and  the  interest  and  dividends  arising  therefrom,  or 
a  sufficient  part  of  each  share  thereof,  to  be  applied  for  their 
maintenance  and  education,  and  the  said  testator  thereby  ap- 
pointed the  defendants  Bushby  and  Forbes  the  executors  and 
trustees  of  his  said  will. 

*John  Stockdale,  the  testator's  brother,  had  not  any  [*230] 
son  of  the  name  of  Thomas. 

The  bill  was  filed  by  the  plaintiff,  who  was  the  second  son  of 
the  eaid  John  Stockdale,  but  whose  name  was  William,  claiming 
to  be  entitled  to  the  said  legacy  of  1,000?. 

The  defendant  Bushby,  by  his  answer,  stated  that  the  testator 
shortly  before  his  death  gave  the,  said  defendant  instructions  for 
getting  his  will  prepared,  and  thereupon  declared  to  the  said  de- 


280  OASES  IN  CHANCERY. 

1816.— Stockdale  t.  Bushby. 

fendant  that  he,  the  testator,  wished  to  leave  to  the  sec5ond  son, 
his  namesake,  l,000i.  more  than  any  of  the  rest  of  his  brother's 
sons. 

The  other  defendants,  Jackson  Stockdale  and  John  Stockdale, 
who  were  the  other  sons  of  the  testator's  brother  John  Stock- 
dale,  submitted  that  the  plaintiff  was  not  entitled  to  the  said 
legacy  of  1,000Z.,  or  to  any  preference  over  them. 

The  cause  was  heard  upon  bill  and  answer. 

Sir  Samuel  Romilly  and  Mr.  RoupeUy  for  the  plaintiff,  contended 
that  the  plaintiff  was  entitled  to  the  legacy  of  1,000Z.  besides  his 
share  of  the  residue,  as  he  was  the  second  son  of  the  testator^s 
brother,  and  no  other  person  answered  any  part  of  the  descrip- 
tion given  to  the  legatee  of  the  said  1,000?.,  and  that  he  was  suf^ 
ficiently  described  by  the  will,  although  the  testator  had  mis- 
taken his  christian  name. 

Mr.  Leach  and  Mr.  Clason,  for  the  defendants,  the  other  sons 
of  the  testator's  brother,  contended  that  the  testator's 
[*231]  only  motive  and  inducement  for  giving  t6e  *legacy  of 
1,000Z.  was  that  the  legatee  was  his  namesake,  not  as 
being  the  second  son  of  his  brother,  which  failing,  the  legacy  also 
did  not  take  effect,  but  the  plaintiff  would  only  share  equally 
with  his  brothers.  Campbell  v.  French{a)  was  referred  to  as  de- 
cided upon  a  principle  applicable  to  the  present  case.  Parol 
evidence  was  admissible  to  prove  what  was  the  testator's  knowl- 
edge of  facts  at  the  time  of  making  his  will ;  and  the  defendant 
Bushby's  answer,  as  not  being  replied  to,  was  relied  on  as  such 
evidence. 

The  Master  of  the  Rolls,  without  hearing  the  reply,  asked 

how  he  was  to  know  that  it  was  the  testator's  intention  to  give 

the  legacy  to  his  namesake  only?     That  was  indeed  possible ; 

but  was  it  a  condition  ? 

Decree  for  the  plaintiff. 

(a)  3  Vea.  321. 
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Tarleton  V,  Backhouse. 

1815:  2l8tAjNriL 

Bonds,  though  they  necessarily  carry  mterest^  given  for  instahnents  made  up  of  prin- 
cipal and  interest,  being  ti^  consideration  of  a  purchase  or  assignment  of  real  and 
persoBal  estate,  are  not  usurious. 

By  indenture  dated  the  13th  March,  1808,  between  Daniel 
Backhouse  of  the  first  part,  Edmund  Thornton  of  the  second 
part,  and  John  Tarleton  of  the  third  part,  reciting  a  partnership 
which  had  existed  between  Tarleton  and  Backhouse  till  about 
the  year  1802,  and  that  disputes  had  arisen  between 
them  *conCeming  the  aflGairs  of  the  partnership,  and  that  [*232] 
to  end  the  same  it  had  been  agreed  that  Tarleton  should 
purchase  the  share  and  interest  of  the  said  Backhouse  in  the 
partnership  estates  and  effects,  both  real  and  personal,  at  the 
price  or  sum  of  40,000Z.  to  be  paid  with  interest  by  instalments, 
and  that  the  interest  at  the  rate  of  five  per  cent,  per  annum  on 
the  said  sum  should  be  added  to  the  principal,  and  the  amount 
of  the  said  principal  sum  and  interest  should  be  paid  by  twelve 
instalments,  one  of  which  should  be  made  at  the  end  of  every 
year  next  after  the  day  of  the  date  of  the  said  indenture,  and 
should  amoxmt  to  the  one-twelfth  part  of  the  said  principal  sum 
of  40,000^.,  and  also  to  the  full  interest  of  the  said  sum  of  40,000Z. 
or  such  part  thereof  as  should  firom  year  to  year  remain  due  and 
payable ;  and  reciting  that  in  a  computation  of  the  interest  so 
agreed  to  be  paid,  it  appeared  that  the  same  would  amount  to 
the  sum  of  13,000Z. ;  and  that  in  pursuance  of  the  said  agreement 
Tarleton  had  executed  and  delivered  to  Backhouse  twelve  bonds 
bearing  equal  date  with  the  said  indenture,  one  of  which  was 
conditioned  for  the  payment  of  5,333Z.  6^.  8c?.  at  the  end  of  one 
year,  another  for  the  payment  of  5,166?.  13^.  4c?.  at  the  end  of 
two  years,  another  for  the  payment  of  5,000?.  at  the  end  of  three 
years,  another  for  the  payment  of  4,833?.  65.  8d.  at  the  end  of 
four  years,  another  for  the  payment  of  4,666?.  135.  4c?.  at  the  end 
of  five  years,  another  for  the  payment  of  4,500?.  at  the  end  of  six 
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years,  another  for  the  payment  of  4,888Z.  65.  8d.  at  the  end  ol 
seven  years,  another  for  the  payment  of  4,1661  ISs.  4d.  at  the 
end  of  eight  years,  another  for  the  payment  of  4,000Z.  at  the  end 
of  nine  years,  another  for  the  payment  of  8,888Z.  65. 8c?.  at  the  end 
of  ten  years,  and  another  for  the  payment  of  3,666t  ISs,  4d,  at  the 

end  of  eleven  years,  another  for  the  payment  of  8,500t 
[*238]     at  the  *end  of  twelve  years,  it  was  witnessed  that  for 

the  said  considerations.  Backhouse  promised  and  agreed 
to  convey  to  Tarleton,  his  heirs,  executors,  administrators  and 
assigns,  all  Backhouse's  right,  title  and  interest  in  all  the  real 
and  personal  estates  and  effects,  debts  and  property  of  every 
description  of  which  Backhouse  and  Tarleton  were  jointly  seised 
or  possessed,  interested  in  or  entitled  to. 

The  above  bonds  having  been  executed  and  some  of  the  instal- 
ments having  become  due,  actions  at  law  were  commenced  by 
Backhouse  against  Tarleton  to  recover  the  amount  of  the  same. 
The  present  bill  was  thereupon  filed  by  Tarleton  for  the  purpose 
of  rescinding  the«said  contract,  and  for  an  injimction  to  restrain 
proceeding  at  law.  The  defendant  having  succeeded  in  dissolv- 
ing an  injunction  which  had  been  obtained,  a  motion  was  made 
by  him  to  compel  the  plaintiff  to  pay  the  instalments  now  due 
into  court. 

Sir  Arthur  PiggoU  against  the  motion,  objected  that  as  the 
bonds  carried  interest,  and  the  instalments  secured  thereby  were 
made  up  both  of  principal  and  interest,  that  the  same  were  for 
interest  upon  interest,  and  therefore  usurious. 

Sir  Samuel  Romilly  for  the  motion : — Though  a  mortgage  and 
the  interest  thereof  cannot  by  any  present  contract  carry  inter- 
est, yet  by  subsequent  contract  it  may.  That  however  does  not 
apply  to  any  agreement  on  the  sale  of  an  estate,  because  a  vendor 
may  certainly  sell  for  what  sum  he  pleases.  In  fact  it  is  the 
price  only  of  the  estate,  which  the  bonds  secure  in  the  present 
case,  and  it  is  not  a  loan  of  money,  which  is  usurious. 

[*234]       *The  Lord  Chancellor  was  of  opinion  that  as 
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Backhouse  might  at  the  end  of  every  year  have  broiight  an 
action,  and  have  had  judgment  for  the  principal  and  interest 
then  due  on  the  bonds,  in  equity  the  bonda  could  not  be  affected 
with  usury,  as  the  same  might  be  considered  as  having  been 
called  in  and  the  instalments  paid:  and  he  also  thought  that 
the  defendant  ought  to  pay  the  principal  and  interest  due  into 
court. 


Shore  v.  Collett. 

1815:  11th  May. 

The  reversion  of  an  estate  having  been  pat  up  to  sale  by  auction,  describing  it  as 
leased  with  a  covenant  on  the  part  of  the  tenant  to  repair,  and  the  purchaser 
objecting  to  the  title  because  no  counterpart  of  the  lease  was  in  the  possession  of 
the  vendors,  it  being  stated  to  be  in  the  hands  of  a  party  under  a  partition  of  the 
estate  made  some  time  before :  the  court  thought  that  such  counterpart  ought  to 
be  deposited  for  the  benefit  of  all  parties,  before  it  could  compel  the  purchaser  to 
take. 

The  plaintiflfe  being  seised  and  possessed  of  the  reversion  in 
fee  of  certain  copyhold  or  customary  estates  and  premises  a3 
devisees  in  trust  under  the  will  of  Felix  Vaughan,  put  up  the 
same  for  sale  by  public  auction.  The  printed  particulars  con- 
tained a  general  description  of  the  said  estates  as  follows :  '^  The 
estates  hereafter  mentioned  are  nearly  equal  in  value  to  free- 
hold, being  copyhold  under  the  manor  of  Tottenham  otherwise 
Tottenhall,  subject  to  a  fine  certain  of  I85.  4d.  each  house,  upon 
death  or  alienation,  free  and  clear  of  any  heriots,  quit-rents  or 
other  fine  than  above  stated.  The  respective  purchasers  will  be 
entitled  to  possession  and  to  the  improved  rents  of  the  several 
premises  described  in  each  lot,  on  the  termination  of  the 
ground  lease  which  was  ^granted  on  the  23d  March,  [*235] 
1716,  for  111  years  from  Michaelmas  then  next^  which 
lease  contains  a  covenant  on  the  part  of  the  lessee  to  keep  all 
the  premises  therein  described,  together  with  all  other  erections 
and  buildings  which  might  be  erected  and  built  during  any  part 
of  the  term  thereby  granted,  in  good  and  sufi&cient  repair  and 
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condition,  and  so  jield  up  the  same  at  the  expiration  of  the 
term;  with  a  power  for  the  lessor  to  enter  and  give  notice  of 
any  want  of  reparation  or  amendment." 

The  defendant  CoUett  was  the  highest  bidder  of  five  of  the 
said  lots,  and  thereupon  paid  a  deposit  of  20?*  per  cent,  on  his 
purchase-money,  and  signed  a  memorandum  in  writing  for  the 
completion  of  his  purchase. 

The  plaintiflfe  afterwards .  filed  a  bill  for  the  specific  perform- 
ance of  this  said  agreement,  and  the  usual  reference  was  made 
in  the  said  cause  to  inquire  whether  a  good  titie  could  be  made 
by  the  plaintifls  to  the  said  premises. 

The  Master,  by  his  report,  stated  that  the  counterpart  of  the 
lease  of  the  23d  day  of  March,  1716,  had  not  been  produced,  but 
he  was  of  opinion  that  there  was  not  any  sufficient  objection  to 
the  said  titie,  and  that  a  good  titie  could  be  made  by  the  plain- 
tiff to  tiie  said  premises.  And  he  found  that  no  mention  was 
made  in  the  said  particulars  of  sale,  respecting  the  possession  or 
custody  of  the  counterpart  of  the  said  ground  lease.  And  he 
stated  that  the  defendant  reqxiiring  to  be  furnished  with  an  at» 
tested  copy  of  the  said  lease,  and  a  covenant  to  produce  the 

original  counterpart,  to  enable  him  to  bring  actions  of 
[*236]    covenant  if  necessary,  it  was  in  *answer  stated  by  tiie 

soHcitors  of  the  said  plaintiffe,  that  Mr.  Moore,  the  exe- 
cutor of  Mr.  Foyster  (who  was  seised  in  fee  of  an  undivided 
fourth  part  of  tiie  estate  in  question  previously  to  a  late  partition 
thereol^  and  whose  devisees  are  now  entitled  to  the  allotment 
made  upon  the  said  partition  to  the  said  Mr.  Foyster,  in  respect 
of  such  fourth  part),  had  the  counterpart  of  tiie  said  lease  which 
he  had  produced  before  the  House  of  Lords,  and  suffered  a  copy 
to  be  taken,  then  in  possession  of  the  said  solicitors  of  the  said 
plaintiflfe ;  that  the  said  plaintiffs  could  not  covenant  to  produce 
the  original,  it  not  being  in  their  possession,  but  that  the  pur- 
chasers would  be  entitled  to  a  production  in  the  same  manner  as 
the  said  plaintiffs  then  were.    That  the  counsel  of  the  said  de* 
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fendant,  being  of  opinion  that  the  defendant,  the  purchaser,  to  be 
secure  should  have  an  attested  copy  of  the  said  lease,  with  a 
covenant  for  the  production  of  the  counterpart  thereof  the  ven- 
dors stated  that  they  had  applied  to  Mr.  Foyster's  executors,  and 
^  requested  them  to  deposit  the  counterpart  in  the  hands  of  some 
banker  in  the  names  of  four  or  five  of  the  persons  which  are  or 
may  be  interested  in  it,  which  they  had  declined  to  do,  but 
agreed  to  enroll  it  in  the  Court  of  Common  Pleas  for  safe  custody. 
And  he  found  that  shortly  afterwards  the  said  coimterpajt  was 
enrolled  in  the  Court  of  Common  Pleas,  and  under  the  circum- 
stances aforesaid,  it  appeared  to  him  that  the  said  plaintiff  had 
not  then  acquired  to  themselves  the  means  of  assuring  to  the 
said  defendant  the  production  of  the  counterpart  of  the  said 
lease,  or  any  sufficient  evidence  of  the  contents  thereof,  whenever 
such  production  might  become  necessary  for  the  purpose  of  en- 
forcing the  covenants  on  the  part  of  the  lessee  contained  in  the 
said  lease.  And,  therefore,  although  such  circumstan- 
ces might  not  *be  considered  as  raising  an  objection  to  [*287] 
the  title  of  the  said  plaintiffs,  the  vendors,  yet  he  sub- 
mitted to  the  consideration  of  the  court,  whether  the  said  defend- 
ant should  be  compelled  to  complete  the  said  purchase,  until  some 
sufficient  assurance  should  be  made  to  him  for  the  production 
of  the  said  counterpart  as  there  might  be  occasion. 

To  this  report  the  defendant  having  excepted,  upon  the  ground 
that  the  Master  ought  to  have  reported  that  the  objections  were 
valid  objections  to  the  title,  and  that  therefore  a  good  title  could 
not  be  made ;  the  exceptions  having  come  on  to  be  argued  be- 
fore the  Vice-Chancellor  were  overruled. 

The  plaintiflFs  afterwards  moved  that  the  defendant  might  pay 
to  the  plaintiffs  the  residue  of  his  purchase-money  and  the  in- 
terest thereon,  and  might  be  also  ordered  to  pay  the  plaintiffe 
their  costs  of  this  suit  to  be  taxed. 

Sir  Samuel  Bomilly^  Mr.  Bell  and  Mr.  WeOureU  in  support  of 
the  motion. 


2S7  CASES  IN  CHANOEBY. 

1816.— Davis  V.May. 

Mr.  Leach  and  Mr.  Shadwdl  opposed  it 

The  motion  stood  for  judgment  till  this  day,  when  the  Lord 
Cbangellob  said  he  was  of  opinion  that  the  counterpart  of  the 
lease  not  being  in  the  possession  of  the  plaintifBg,  was  not  an  ob-  , 
jection  to  their  title.  It  was  in  the  possession  of  one  of  the  par- 
ties to  the  partition.  No  doubt  the  parties  entitled  to  the  other 
shares  would  be  entitled  to  the  production  of  the  oounterpfurt  <^ 
the  lease,  in  order  to  enable  them  to  proceed  against  the  tenant 

if  necessary.  But  unless  the  deed  was  deposited,  ha 
[^238]    would  not  compel  the  purchaser  to  take  ^hmder  one  of 

the  lessors.  It  would  be  too  much  to  put  the  puichaaer 
to  the  necessity  of  filing  a  bUl  from  time  to  time  to  have  the 
counterpart  delivered  to  him  as  often  as  he  might  want  it 

His  lordship  also  thought  that  what  was  now  sought  might  be 
ordered  upon  motion,  without  putting  the  plaintiff  to  the  neces- 
sity of  setting  down  the  cause  on  fiirther  directions.  And  it  be* 
ing  understood  and  admitted  that  the  counterpart  of  the  lease 
had  been  since  actually  deposited,  his  lordship  granted  the  prayer 
of  the  motion  as  to  the  purchase-money  and  interest 


Davis  v.  Mat. 


BOLL& — 1815:  12th  May. 

ATinniil  rents  are  not  directed  in  the  aooounts  against  a  mortgagee  in  possession  from 
the  middle  of  the  time,  but  only  from  the  beginning  in  a  special  case,  or  not  at  all. 

This  was  a  bill  filed  by  the  representatives  of  a  mortgagor 
against  the  representatives  of  a  mortgagee,  praying  a  redemption. 
The  mortgage  was  granted  in  1798,  and  the  principal  sum  ad- 
vanced was  700Z.  From  1793  down  to  1799  the  mortgagee 
never  received  anything  on  account  of  either  interest  or  princi- 
pal ;  and  at  the  latter  period  the  mortgage  debt,  principal  and 
simple  interest,  amounted  to  about  1,0002.    In  1799  the  mortga* 
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gee  was  let  into  tlie  receipt  of  the  rents.  The  rent  T^hich  he  re- 
ceived fipom  that  time  down  to  1809  considerably  exceeded  85?. 
a  year,  the  annual  interest  of  the  700?. ;  and  by  application  of 
those  rents  in  keeping  down  the  interest  during  that 
*time  annually  running  on  the  700Z.,  and  in  paying  off  [*239] 
the  arredr  of  the  interest  which  had  before  accrued,  all 
interest  down  to  1809  was  by  the  beginning  of  that  year  paid  off, 
and  the  mortgage  debt  was  therefore  at  that  time  reduced  to 
about  the  original  sum  of  TOO?.  From  1809  down  to  June,  1813, 
shortly  after  which  time  the  defendant's  answer  was  ffled,  the 
mortgagee  first,  and  after  his  death  the  defendants,  his  represen- 
tatives, continued  in  the  receipt  of  the  rents ;  and  in  each  year 
during  that  time  the  rents  they  received  were  three  or  four  times 
more  than  the  annual  interest  of  TOO?.  The  defendants  at  the 
time  of  the  hearing  were  still  in  possession. 

A  point  was  made  as  to  the  manner  in  which  the  accounts 
ought  to  be  taken,  and  which  came  on  upon  an  application  to 
rectify  the  minutes  of  the  decree. 

Mr.  Ledck  and  Mr.  Lovat^  for  the  plaintiflfe,  insisted,  that  from 
1809,  at  which  time  all  arrear  of  interest  had  been  paid  off,  the 
annual  excess  of  the  rents  beyond  the  annual  interest  ought  to 
be  applied  annually  in  sinking  the  principal,  and  that  for  that 
purpose  the  decree  ought  to  direct  the  accounts  from  1809  to  be 
taken  with  annual  rests;  and  Robinson  v.  Oumming{d)  and 
Oould  V.  Tancred{b)  were  cited ;  and  two  cases  from  the  regis- 
ter's book,  Forside  v.  Boyers^  June  20th,  1811,  and  Kingston  v. 
Boper^  Dec.  3d,  1811,  were  also  mentioned 

Sir  Samuel  Romilly  and  Mr.  Bell^  for  the  defendants,  insisted 
that  the  accounts  ought  not  to  be  taken  in  that  manner,  but  that 
the  proper  mode  was  to  calculate  simple  interest  on  the 
700?.,  the  original  *mortgage  money  from  the  date  of  the     [*24:0] 
mortgage,  and  ascertain  the  amount  of  all  rents  received, 

(a)  2  Atk.  410.  (b)  Ibid.  534. 
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and  then  deduct  the  total  rents  received  from  the  amount  of  the 
prmcipal  mortgage  money,  and  the  interest  so  to  be  calculated  on 
it.  That  an  application  having  been  made  to  the  register,  he 
had  searched  his  books  for  three  or  four  years  past,  and  had 
found  ten  cases  of  decrees  for  taking  the  accounts  of  mortgagees 
in  possession,  only  two  out  of  which,  Forside  v.  Bcff/ers  and 
Kingston  v.  Roper ^  which  had  been  cited  on  the  other  side,  had 
directed  annual  rests  to  be  made ;  but  that  the  other  eight  did 
not  contain  any  such  direction,(a)  from  which  it  seemed  clear 
that  it  was  not  the  usual  course  of  the  court  to  ^ect  annual 
rests,  unless  the  case  is  extraordinary,  and  where  the  mortgagor 
will  be  materially  injured  without  it.  That  Mr.  Croft,  the  reg- 
ister, upon  being  consulted,  had  also  stated  that  it  was  not  usual 
to  direct  annual  rests,,  except  under  special  circumstances. 

The  Master  of  the  Eolls  said  he  thought  his  recollection 
of  the  form  of  decrees  was  the  same.  Either  decrees  make  an- 
nual rests  throughout,  or  not;  there  was  no  intermediate  case. 
Here  the  special  circumstances  seemed  to  make  the  other  way. 

(a)  The  names  and  dates  of  the  other  eight  cases  were  as  follows :  EaiU  v.  CaUidge^ 
April  21st,  1812;  Bennett  Y,  Kneebiney  April  27th,  1812;  Hansard  v.  JSdrdy,  Feb. 
Sd,  1812 ;  Elisha  v.  Elisha,  Feb.  14th,  1812 ;  Baker  v.  Rose,  July  2d,  1811 ,  Maddock 
V.  Maddock,  July  4th,  1811 ;  Dighion  v.  Earl  of  Macclesfield,  March  30th,  1814;  and 
Morgan  v.  Lewia,  Not.  29th,  1811. 


[*241]  *Macnamaha  V.  Lord  "Whitworth- 

R0LLS.--I8I6:  12th  May. 

De"VTse  of  "  all  my  said  manors,  lands,  tenements  and  effects,  real  and  personal,"  to 
one  for  life,  and  after  his  decease  to  his  issue  male  and  the  Aeirs  male  of  such  sons 
sucoes^vely  one  after  another;  with  remainder  to  A.,  "  and  in  default  of  his  issuo 
male  as  before"  then  over  to  B.,  ''and  in  default  of  his  issue  male  as  before"  then 
to  the  plaintiff  A.  held  entitled  for  life,  "v^-ith  remainder  to  his  first  and  other  sons 
in  tdl  male ;  B.  to  take  in  remainder  in  the  same  manner,  and  that  the  plaintiff 
was  entitled  to  the  ultimate  remainder  m'  fee. 
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EiCHABD  Whitworth  by  his  will  duly  executed,  dated 
March  20th,  1808,  devised  and  bequeathed  as  follows :  "  As  I 
owe  many  debts  to  various  persons,  I  am  desirous  and  direct 
that  they  should  be  paid  as  soon  as  may  be,  and  within  a  year 
after  my  decease.  I  give  and  bequeath  all  my  estates  real  and 
personal,  in  the  counties  of  StafFowJ  and  Salop,  to  Charles,  Lord 
Whitworth,  my  cousin,  late  ambassador  to  the  Courts  of  Bussia, 
France,  Ac.,  and  to  Edmund  Plowdea,  now  of  Hatton  Grange 
in  the  county  of  Salop,  Esq.,  trustees  of  this  my  will,  in  trust  to 
them  to  preserve  contingent  remainders,  that  they  do  first  or  as 
soon  as  may  be,  direct  to  be  paid  oflF  all  my  debts  with  any  over- 
plus of  rents  or  sale  of  lands  as  hereafter  mentioned,  as  they 
shall  think  proper  afl»r  payment  of  interest  due  to  Thomas 
Lloyd,  Esq.  I  leave  and  bequeath  all  my  manors,  lands  and 
tenements  and  effects,  real  and  personal  estate,  to  my  trustees  to 
sell  parts  of  the  said  estates  and  effects  as  they  shall  think 
proper  for  the  payments  of  my  debts  or  some  part  of  them ;  I 
then  give  and  bequeath  all  my  said  manors,  lands,  tenements 
and  effects,  real  and  personal,  to  my  couan  Charles,  Lord  Whit- 
worth, late  ambassador  to  the  Courts  of  Russia  and  France  for 
his  life,  and  afl;er  his  decease  to  the  eldest  son  issue  nmle  of  him 
the  said  Charles,  Lord  Whitworth,  lawfully  begotten,  and  the 
heirs  male  of  the  body  of  all  and  every  such  son  or  sons  lawfully 
issuing,  severally,  successively  and  in  remainder,  one  after 
another,  as  they  and  every  of  them  shall  be  in  seniority  of  age 
or  priority  of  birth,  the  elder  of  such  son  and  sons  and  the  heirs 
male  of  his  and  their  body  and  bodies  lawfully  issuing; 
and  for  the  default  of  such  *issue  then  to  Lord  Aylmer  [*242] 
an  officer  in  the  army,  and  in  default  of  his  issu^  male 
as  before,  then  to  Philip  Pauncefort  son  of  the  late  George  Paun- 
cefort,  my  cousin  by  the  female  line ;  and  in  de&ult  of  his  issue 
male  as  before,  then  to  Edmund  Plowden,  Esq.,  late  or  now  of 
Ilatton  for  his  life  only,  and  after  his  decease,  then  to  John 
Macnamara,  the  second  son  of  John  Macnamara,  Esq.,  of  Langoed 
Castle,  South  Wales. 

The  bill  was  filed  by  the  said  John  Macnamara  claiming  an 
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estate  in  fee  simple  in  remauider,  after  estates  for  life  to  Lord 
Whitworlii,  Lord  Aylmer,  and  Philip  Pauncefort,  and  their 
first  and  other  sons  in  tail  nude,  and  the  estate  for  life  to 
Edmund  Plowden. 

The  bill  prayed  that  the  will  of  the  testator  might  be  estab- 
lished, and  that  his  debts  might  be  paid  out  of  his  personal 
estate,  or  else  by  sale  of  a  sufficient  part  of  his  real  estate,  and 
that  the  rights  of  the  several  parties  interested  imder  the  said 
will  might  be  ascertained  and  settled;  and  that  the  trustees 
might  be  directed  to  execute  a  conveyance  of  the  said  estates 
according  to  sucH'Tights, 

The  defendant.  Lord  Whitworth,  by  his  answer  claimed  to  be 
entitled  under  the  said  will  to  an  estate  tail  in  possession.  The 
defendants  Lord  Aylmer  and  Philip  Pauncefort  also  claimed 
estates  tail  in  remainder. 

Sir  Samud  RomiUy  for  the  plaintiff. 

Mr.  Leach  and  Mr.  Shadwell  for  Lord  Whitworth,  and  Mr.  Bell 
for  Lord  Aylmer,  and  Mr.  Richards  for  Plplip  Pauncefort. 

For  the  plaintiff  it  was  contended  that  Lord  Whit* 
[*243]  worth  *took  an  estate  for  life  with  remainder  to  trus- 
tees to  preserve  contingent  remainders,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  remainder  to  Lord 
Aylmer  for  life,  remainder  to  the  same  trustees  to  preserve  con- 
tingent remaiifflers  to  his  first  and  other  sons  in  tail  male,  with 
remainder  in  the  same  manner  to  Philip  Pauncefort  in  strict  set- 
tlement, with  remainder  to  Edmund  Plowden  for  hfe,  with  the 
ultimate  remainder  to  the  plaintiff  in  fee.  The  words  after  the 
limitation  to  Lord  Aylmer  "in  default  of  such  issue  male  as 
bejbre,^^  must  be  taken  to  mean  in  default  of  his  having  sons  or 
of  such  sons  having  issue  male,  and  the  same  interpretation  must 
be  put  on  the  words  "in  default  of  such  issue  male  as  hefore^^ 
which  follow  the  limitation  to  Philip  Pauncefort.    Though  there 
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are  no  words  of  inheritance  in  the  devise  to  the  plaintiff,  yet  the 
devise  of  all  the  testator's  real  and  personal  estates  to  his  trus« 
tees,  authorizing  them  to  sell  any  part,  and  subject  thereto  his 
devising  ''  all  his  said  manors,  messuages,  lands,  tenements  and 
effects,  real  and  personal,"  to  the  several  persons  therein  named 
for  estates  for  life,  or  estates  tail,  till  he  comes  to  the  plaintiff, 
whose  estate  he  does  not  describe,  but  leaves  it  upon  the  words 
just  mentioned;  those  words  are  sufficient  ground  to  create  in 
him  an  estate  in  fee  simple  by  implication. 

For  the  defendants,  it  was  contended  that  the  words  "  as  be- 
fore" could  not  have  the  effect  of  devising  the  States  by  implicar 
tion  in  strict  settlement  to  Lord  Aylmer  and  Mr.  Pauncefort 
That  the  words  ^Hn  default  of  issue  male"  gave  them  estates  tail 
in  succession.  There  were  also'not  sufficient  words  upon  the 
will  to  give  more  than  an  estate  for  life  to  the  plaintiff 

The  Master  of  the  Bolls  was  of  opioion  that  the 
♦plain  words  of  reference  used  by  the  testator,  neces-  [*244] 
sarily  introduced  the  same  limitations  as  were  con- 
tained in  the  prior  part  of  his  will.  That  Lord  Whitworth  there- 
fore having  the  estate  first  devised  to  him  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail,  that  Lord  Aylmer  and  Mr. 
Pauncefort  also  took  in  the  same  manner.  He  also  thought  that 
the  plaintiff  was  entitled  to  the  ultimate  remainder  in  fee ;  for 
although  the  word  "  effects"  would  not  alone  be  sufficient,  yet 
the  testator,  in  this  case,  had  used  other  words  sufficient  to  carry 
the  inheritance,  as  *^  all  his  said  manors,  lands,  tenements  and 
effects,  real  and  personal. 
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[*245]       *Martinius  v,  Helmuth  and  Schmidt. 

1816 :  24th  and  26th  January. 

Interpleader  aJlowed  by  a  factor  against  both  defendants  residing  abroad,  and  one 

not  appearing.    The  subject,  a  policy  on  a  cargo  lost,  for  effecting  which  the 

plaintiff  claimed  to  be  reimbursed  their  expenses. 

Mr.  Heald  moved  on  the  part  of  the  defendant  Helmuth  to 
dissolve  the  injunction  which  had  been  granted  in  this  cause,  to 
restrain  the  said  defendant  from  proceeding  in  an  action  at  law 
to  recover  the  pdKcy  of  insurance  eflFected  by  the  plaintiffi  on  a 
cargo  of  wheat  per  the  ship  Hofi&iung,  in  the  pleadings  named. 

t 

The  plaintiffs  had  various  dealings  in  trade  mth  Ludwig 
Arendt  of  Wismar^  who  had  frequently  consigned  wheat  to  them 
as  his  fectors.  Arendt  on  the  15th  August,  1814,  wrote  from 
Wismar  to  the  plaintiffs,  informing  them  of  a  shipment  of  wheat 
which  he  destined  for  them.  Arendt  also  afterwards  wrote  an- 
other letter  to  the  plaintiBfe  as  follows:  *'22d  August,  1814. — ^I 
confirm  my  last  of  the  15th  instant,  and  inform  you  that  you 
will  have  to  expect  from  Messrs.  J.  F.  MuUer  &  Co.,  of  Konigs- 
berg,  a  cargo  of  wheat  of  60  to  65  lasts  for  my  account,  and 
probably  a  similar  from  Elbing,  of  which  you  may  soon  expect 
the  bni  of  lading,  according  to  my  last.  I  intended  consigning 
you  a  cargo  from  hence ;  but  on  further  reflection  I  have  declined 
it,  as  the  quality  is  but  middling,  and  would  not  fetch  a  good 
price  in  your  market.  This  parcel  goes  to  Liverpool."  Instead 
of  receiving  the  proposed  consignment  from  MuUer  &  Co.  the 
plaintiffs  received  from  the  defendant  Helmuth  at  Konigsberg  a 
letter  as  follows:  *'9th  September,  1814.  Conmiissioned  by 
Mr.  Arendt  of  Wismar,  I  am  about  completing  a  cargo 
[*246]  wheat  in  order  to  send  the  same  to  *you,  in  which  of 
you  will  then  have  the  goodness  to  effect  the  insurance 
for  said  friend,  as  I  hear  that  the  premiums  are  upon  the  rise. 
I  wish  you  would  rather  beforehand  cover  about  60  to  66 
lasts,  value  about  1,800Z.,  leaving  the  name  of  the  ship  and  mas- 
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ter  to  be  filled  up  hereafter;  for  it  will  be  a  week  before  the  bill 
of  lading  can  be  sent"  Helmuth  afi^erwaids  wrote  to  the  plain* 
tifb  the  following  letter:  "20th  September,  1814.— Already  on 
tiie  9th  instant  I  advised  you  of  a  shipment  for  account  of  Mr. 
Aiendt,  requesting  you  to  effect  insurance.  This  shipment  would 
have  taken  place  sooner  if  I  could  have  met  with  a  proper  vessel, 
and  had  not  been  detained  by  the  high  demands  of  freight ;  but 
at  last  I  have  completed  45  lasts  per  Hoffnung,  Schmidt.  I  en- 
dose  the  bill  of  lading.  The  remajmng  20  lasts  will  be  shipped 
in  the  course  of  this  week.  On  the  other  hand,  I  take  the  liberty 
to  draw  upon  you  for  l,000i,  which  please  to  protect  for  account 
of  Mr.  Arendt;  otherwise  refer  the  drafts  to  Messrs.  Bernoulli, 
and  then  deliver  them  the  bill  of  lading.  Captain  Schmidt  will 
sail  out  from  Pillau  this  very  day.  I  wait  your  reply."  In 
pursuance  of  the  said  directions  the  plaintiffi  effected  the  insu- 
rance required  to  the  amount  of  1,8002.,  for  which  is  due  to  them 
the  sum  of  1292.  for  premiums  and  charges,  and  they  placed  the 
same  to  the  debit  of  Arendt  They  afterwards  wrote  to  Arendt 
and  also  to  Hebnuth,  informing  each  of  them  of  what  they  had 
done,  and  mentioning  that  they  had  declined  the  accepting  the 
drafts,  not  having  heard  from  Arendt.  Helmuth,  in  an  answer 
dated  the  20th  October,  directed  the  plaintiff  to  deliver  the  car- 
goes to  Bernoulli,  as  having  accepted  his  drafts.  In  consequence 
of  this  the  plaintiff  delivered  the  bill  of  lading  to  Ber- 
noulli, but  retained  the  policy  in  their  ♦hands.  Shortly  [*247] 
after  they  had  so  done,  they  received  a  letter  apprising 
them  of  Arendt's  insolvency,  and  desiring  the  plaintifib  to  keep 
the  cargo  of  wheat  for  the  benefit  of  his  estate.  The  ship  and 
oaigo  were  afterwards  totally  lost  at  i 


The  bill  was  filed  in  consequence  of  the  adverse  claims  of 
Helmuth  and  Charles  Frederick  Schmidt,  the  assignee  of  the  es- 
tate and  effects  of  Arendt,  to  the  policy  of  insurance  which  the 
plaintiffs  still  retained  in  their  hands ;  and  prayed  that  they 
might  interplead,  and  the  right  to  the  said  policy  be  ascertained ; 
and  for  an  injunction  to  restrain  their  suing  the  plaintiff  at  law, 
offering,  however,  to  deliver  up  the  said  policy  to  either  of  the 

15 
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defendaiils'  who  was  entitled  l&ereto,  upon  being'  lepaiill  the  129fc 
advanced  by  die  plaiixtifb  in  e^Btetiiig  the  same; 

Schmidt  had  not  appesM^  and  was  residomt  abroad 

It  was  argued:  that  the  letter  firom  Qelmuth  on  which  1%^ 
policy  had  been  effected,  having  adviaed  the  plaintiff  that  billsi 
would  be  drawn  on  them  for  the  iavoice  amount  of  the  cargo^. 
was  notice  to  them  that  the.  property  would  not  pass  to  Arendb 
unless  those  bills  were  accepted ;  and  consequently  that  the  in- 
surance was  eflfected. to  cover  the  property  of  Helmuth  only,. 
The  plaintiffii  having  refused  to  accept  the  bills,  on  which  ooa- 
dition  only  they  were  to  have  the  bills  of  lading,  must  be  con- 
sidered as  holding  the  policy  for  the  benefit  of  the  party  bona  fide 
interested  in  the  cargo.  It  was  probable  that  Schmidt  would 
never  appear  to  the  process  of  the  court,  and  the  injunctions^ 
therefore,  would  h*ve  the  effect  of  keeping  Hehnuth  out  of  hi^ 
jfcoperty  forever, 

[*248].  *Mr.  Ozaen  opposed  the  motion  as  premature,  anil' 
contended  that  the  cause  must  be  brought  to  a  hearing, 
or  at  least  that  the  court  woidd  wait  till  the  answer  of  the  other 
defendant  Schmidt  was  put  in,  who,  as  assignee  of  Arendt,  ap- 
peared to  have  a  strong  daim.  If  Helmuth  obtained  the  money^ 
the  plaintiff  might  hereafter  be  sued  by  Arendt  or  his  assignee 
for  it. 

The  Lord  Chancellok  said  that  he  had  abeady  given  hiff* 
opinion  in  Stevenson  v.  Andersonia)  that  a  bill  of  interpleader 
would  lie,  although  one  of  the  parties  who  claimed  the  property 
was  out  of  the  jurisdiction,  and  might  never  come  within  it ; 
and  observed  that  he  would  enjoin  forever  afterwards  a  person 
who  would  not  appear.  His  lordship  was  of  opinion  that  in  ther 
present  case  the  injunction  should  be  continued,  and  that  Ihe* 
plaintiffs  should  bring  the  policy  into  court  to  be  deposited  with 
tiie  Master ;  that  the  defendant  Helmuth  should  be  at  liberty  td' 

(4)4'T^  and  Bmomv  MI^* 
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bring  actions  and  recover  money  due  on  the  policy,  and  pay  the 
same  when  recovered  into  conrt ;  and  that  the  plaintifi  should 
be  ordered  to  get  in  the  answer  of  the  defendant  Schmidt  with 
all  due  diligence,  and  in  de&ult  of  their  doing  so,  that  the  de- 
fendant Helmuth  should  be  at  liberty  to  apply  for  the  money 
recovered.  ^ 

The  order  was  made  accordingly. 
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PiBTBBS  V.  ThOKPSOK. 


Befivre  the  Yioe-Ghanodlor  sitting  for  the  Lord  QhanoeUor.— .1816 :  80th  May. 
Answer  taken  off  the  fllOp  when  the  title  omitted  the  words  *' to  the  bill  of  com- 
plaint oC" 

Mr.  BoTJPELL  moved  to  take  a  certam  parchment  writmg  oflf 
the  file,  which  had  been  filed  as  an  answer,  for  iiregolarity.  The 
objection  was  to  the  title,  which  was  "  the  joint  and  severai  an- 
swer of  Joseph  Thompson  the  elder  and  Joseph  Thompson  the 
younger,  defendants,  Siedes  Pieters  and  Gerben  Pieters,  complain 
ants  f  there  being  an  omissionof  the  words  "  toth^  bill 
of  complaint  of."  *The  motion  was  made  upon  affida-  [*250] 
vit,  the  six  clerk  having  declined  to  give  any  certificate, 
as  he  considered  that  it  would  have  been  taking  upon  himself  to 
decide  the  question.  QriffWia  v.  Wood^{b)  was  referred  to,  where 
an  answer  misnaming  the  plaintiff  was  considered  as  no  answer, 

(a)  The  Lord  OhanoeUor  was  unable  to  sit  during  tiie  whole  of  this  tenn,  being 
oonfined  with  the  goat;  but  retained  to  ooort  at  the  first  seal  after  temu 
if)  11  Yes.  63. 


8S0  OASES  m  OHAKOEBY. 


1816.— Platamone  y.  Sti^ 


aad  ordered  to  be  taken  off  tiie  file,  by  the  description  of  a  paper 
writing  prnpoartLog  to  b6  aoi  uswen 

Mr.  Hayes  opposed  the  motion,  npon  the  gronnd  that  as  it 
clearly  appeared  by  the  tiile  of  the  present  answer  who  were  the 
plaintiffii  and  who  were  the  defendants  m  the  cause,  it  was  quite 
sufficient 

Olid  ViCB-CEAjrciUi<m  oide^  ii  lo  be  Wlseti  of  ihe  fiM(a) 


Platamone  V.  Staplb. 


Before  the  Yioe-Chanoellor,  wtting  befitf*  the  Lord  Ohcfttoellor.— 1815 :  lat  June. 
I^jmiction  granted  to  restrahi  the  defendant  from  suing  for  a  rent  ohaige  granted,  to 
qoaU^aiiBi  to  rttiaJariifift^'lhi  H^Y^Mesefcr  haiin^  bmk  mmHwuJL 

Ths  bill  in  this  case  stated  that  John  Johnstone  deceased,  in 
Jxis  lifetime,  beii\g  in  habits  of  intimacy  with  the  defendant,  made 
and  executed  a  conveyance  or  assignment  to  him|  dated  Oct  Sd| 
1812,  whereby  for  a  nominal  consideration  of  ten  shilliiags,  but 
wHch  in  truth  never  was  paid,  Johnstone  granted  to  the  defend- 
ant, during  his  natural  life,  an  annuity  or  rent  chaige  c^  &40L 
charged  upon  lands  and  hereditaments  belonging  to 
[*251]  Johnstone.  The  bUl  chai:ged  that  ^tiie  said  convey- 
ance was  made  to  the  defendant  to  answer  some  pBr> 
pose  of  his  own,  but  was  never  made  use  oi^  or  applied  to  such 
purpose ;  and  that  the  defendant  was  therefore  bound  to  recon- 
vey  the  same,  as  having  been  voluntary  and  without  any  con- 
sideration, and  for  an  occasion  for  which  it  was  not  used.  John 
atone  wes  dead^  liaving  devifled  and  beqwa&ed  bis  real  and  per- 
sonal estate  t^  liis  Bister,  who  had  mamed  phnntiff  FlatamtM. 
The  bill  prayed  a  reconveyance  of  the  said  annuity  or  rent  charge 
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(af  840£.  or  £dt  the  defendant  to  deK'^r  vp  lar  <aaicel  liie  doed^ 
and  for  an  injunction  to  restrain  him  froan.  prdoeeding  under  it 
by  action,  distress  or  otherwise. 

The  defendant,  by  his  answer,  stated  that  in  Seplember,  1618, 
bang  about  to  become  ft  dmdidate  forflome  borough  at  the  gen* 
eral  election,  and  not  having  a  erufficient  estate  in  Umda  to 
qualify  him  to  sit  in  Parliament,  he  wrote  to  Johnstooe  and  in^ 
formed  him  of  his  purpose,  and  stated  that  a  qualification  wodki 
be  necessary  for  him,  and  that  Johnstone  in  answer  thor^lo  mada 
and  executed  the  deed  g(  October  3d,  1812,  in  the  bill  men* 
fioned.  The  ^^^dant  fhrther  stated  that  it  was  not  afterwarda 
necessary  for  him  tso  to  use  it,  but  he  believed  that  Johnstone 
eacecuted  the  deed,  not  only  to  give  defendant  a  qualiAcation  to 
ait  in  Parliament,  but  also  with  an  intention  to  aecore,  in  part, 
the  performance  of  a  promise  which  Johnstone  had  previously 
isEtade,  to  provide  for  the  ddendant. 

Sir  Samuel  RomiUy  and  Mr.  Roupdl  moved  upon  the  answer, 
for  the  injunction  prayed  by  the  bill,  and  relied  upon  the  abovB 
circumstances. 

Mr.  Hbrne  and  Mr.  Cross  opposed  the  motion,  •and  [*252f3 
contended  that  the  deed  in  question  having  beett  given 
in  jGraud  of  the  Statute  of  Anne,(a)  which  was  passed  to  secure 
flxe  independence  of  Parliament,  though  it  was  never  used  fof 
the  purpose  intended,  yet  being  made  and  executed  again^ 
a  fundamental  law  of  Parliament  and  public  policy,  theire  was 
no  equity  for  the  grantor  or  his  representatives  to  have  tt 
afterwards  delivered  up ;  and  they  relied  upon  the  case  men- 
tioned by  Lord  Eldon  in  Ourtis  v.  Perry,{i)  of  a  bill  filed  \» 
have  a  reconveyance  of  a  qualification  given  by  the  pla^tiff  to 
his  son  to  enable  him  to  sit  in  Parliament;  the  purpose  being 
answered;  as  having  been  very  properly  dismissed  by  Lord 
Kenyon  with  costs.    The  defendant  also  swears  to  a  prcMnise  ^ 

(a)  Stat.  9  Anne,  a  &  (()  6  Ttt.  Hi. 
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Jolmstone  to  provide  for  him,  aad  that  in  expectation  of  it,  he 
did  not  enforce  the  deed. 

Sir  Samuel  RomiUy  in  reply : — ^The  case  cited  does  not  apply, 
the  present  defendant  not  having  made  use  of  it  for  the  purpose 
intended.  Kthe  purpose  had  been  answered,  there  are  several 
other  cases  besides  the  one  mentioned,  against  the  right  to  a  re- 
conveyance. As  to  the  defendant's  expectation  of  being  pro- 
vided for  by  Johnstone,  as  being  the  reason  for  his  not  setting 
up  ihe  deed  sooner,  the  case  of  AUager  v.  Bowley{a)  determined 
that  where  a  party  did  not  set  up  a  demand  in  expectation  of  a 
bounty  by  wiQ  (that  being  the  case  of  a  solicitor  who  did  not 
call  for  payment  of  a  debt  from  some  ladies),  having 
[*258]  been  *disappointed  in  that  expeciation,  he  could  not 
afterwards  set  it  up. 

The^  Vice-chancellor  thought  that  this  was  not  a  case  of 
the  nature  referred  to  by  Lord  Eldon  in  Curtis  v.  Perry ^  the  de- 
fendant never  having  become  a  candidate  for  a  seat  in  Parlia- 
ment In  that  event,  therefore,  it  was  to  be  restored,  the  pur- 
pose not  being  answered.  There  was  no  ground,  thereforei 
against  the  plaintiff's  equity  upon  the  statute  as  a  fiaud  upon 
the  law,  or  as  being  against  public  policy.  As  to  the  further 
intention  of  gift  by  Johnstone  to  the  defendant,  it  was  only  in 
the  nature  of  conjecture  by  the  defendant  The  circumstances 
also  did  not  quadrate  with  the  supposition.  The  amount  of  the 
rent  charge  looked  only  like  a  purpose  of  giving  a  qualification, 
and  any  further  intention  not  being  evidenced  in  writing,  show- 
ing the  nature,  extent^  or  terms  of  such  provision ;  and  the  de- 
fendant never  having  called  for  the  annuity  till  lately,  there  was 
sufficient  doubt  to  make  it  proper  to  grant  the  iiyunction  till  the 
hearing  of  the  cause. 

The  injunction  was  accordingly  granted,  but  the  defendant 
was  order>3d  to  pay  the  arrears  of  the  annuity  into  court 

(a)  Bepoited  6  Yes.  748,  upon  anotber  point 
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*DuNCAN  V.  Duncan.  [♦254] 

SoLLB. — 1815 :  30th  May  and  6th  June. 

Where  husband  Wid  wife  lived  separate  by  ftutual  consent,  and  no  evidbnoe  of  any 

craelty  on  the  part  of  the  husband;  and  he  had  before  marriage  settled  part  of  her 

property  upon  her:  the  oourt  refbsed  to  decree  maintenanca 

Francis  Burrows  by  his  will,  after  giving  to  his  loving  wife 
Elizabeth  the  sum  of  80t  to  put  herself  and  all  his  children  in 
mourning  proceeded  as  follows  :— 

"  Item,  I  give  and  bequeath  unto  John  Sunmer  and  Robert 
Stevenson,  their  executors  and  administrators,  the  sum  of  4002. 
4  per  cent  bank  annuities,  and  all  sums  of  money  I  shall  here- 
after lay  out  in  the  public  funds,  upon  trust,  in  the  first  place  to 
permit  and  suffer  my  said  wife  Elizabeth  to  receive,  take  and 
enjoy  the  interest  and  dividends  thereof  for  and  towards  the 
maintenance  of  herself  and  all  my  children,  as  well  those  I  had 
by  my  two  former  wives,  as  those  I  have  or  may  have  by  my 
said  present  wife,  until  their  respective  ages  of  twenty-one  years; 
and  from  and  immediately  aft;er  the  death  of  my  said  wife  Eliza- 
beth, then  .upon  this  ftirther  trust,  that  my  said  trustees  do  and 
shall  transfer  such  stock  imto  and  amongst  all  my  said  children 
as  shall  be  living  at  the  death  of  my  said  wife  at  their  respective 
ages  of  twenty-one  years. 

"  Item,  I  give,  devise  and  bebueath  unto  the  said  trustees  and 
their  heirs,  all  those  my  three  freehold  messuages  or  tenements 
with  the  appurtenances  situate  in  Upper  Shadwell,  upon  trust, 
in  the  first  place  to  permit  and  suffer  my  said  wife  to  receive  and 
take  the  rents  and  profits  thereof  for  her  natural  life  for  and  to- 
wards the  maintenance  of  herself  and  all  my  children ;  and  I  do 
declare  my  mind  and  will  to  be,  that  in  case  my  said 
♦wife  shall  marry  again,  that  then  the  interest  of  the  [*255] 
said  stock  and  produce  of  my  said  estate  shall  not  be 
paid  to  my  said  wife  any  longer,  but  that  the  same  shall  be  ap- 
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plied  bj  my  executors  and  trustees  for  the  maintenance  and  edu- 
cation  of  such  children  as  shall  not  have  attained  their  respectiye 
figes  of  twenty-one  years.  All  the  residue  and  remainder  of  my 
estate  and  effects,  I  give,  devise  and  bequeath  unto  my  said  lov- 
ing wife,  her  executors,  administrators  and  assigns  forever  * 
The  sum  of  500i  4  per  cent,  annuities  was  left  by  the  testator 
standing  in  his  name  at  his  decease. 

The  testator's  widow  after  his  decease,  intertnarried  with  the 
defendant  Duncan ;  but  afterwards  separated  from  him,  and  they 
lived  apart  by  mutual  consent.  The  present  bill  was  filedby 
her,  by  her  next  friend,  against  her  said  husband,  charging 
that  the  separation  was  on  account  of  the  cruelty  of  her  husband, 
and  seeking  that  he  might  be  compelled  to  make  a  settlement  to 
her  separate  use  of  the  property  left  by  the  testator,  and  praying 
a  receiver  of  the  real  estate. 


The  defendant,  by  his  answer,  denied  that  the  s^amtion 
en  account  of  cruelty,  and  stated  that  upon  his  marriage  with 
the  plaintiff,  a  settlement  was  executed  whereby  8,000i  part  of 
the  property  to  which  the  plaintiff  wa^  entitled  in  her  otm  rights 
was  settled  upon  her ;  but  that  the  defendant  had  not  made  any 
provision  for  her  out  of  his  own  property. 

No  evidence  was  entered  into  by  tiie  plantiff  or  defendant  as 
to  the  cause  of  their  separation. 

Sir  Samuel  BomiUy  and  Mr.  Perry ^  for  the  plaintifl^ 
[*256]  contended  that  she  was  entitled  under  the  *circum- 
stances  to  have  the  property  in  question  secured  to  her. 
The  settlement  already  executed  by  the  defendant  constituted 
no  objection,  being  only  of  part  of  the  wife's  fortune,  with  nothing 
of  his  own.  No  case  had  determined  that  to  be  sufficient  to  make 
him  a  purchaser  of  the  remainder  of  her  property.  Here  she 
was  entitled  to  a  chose  in  action,  being  stock  standing  in  the 
name  of  trustees.  Wright  v.  Morhyia)  and  NichoUs  v.  DanversQ>^ 
were  referred  to. 

(a)  a  Via.  13.  (6)  8  V«m.  671, 


Mr.  Bkfi  mA  Hr.  BaiO&jy^  fer  &e  d^ftKiaiilviargued  tbftt  %1»M 
WM  no  Cia6^  whei^  the  btisbftfid  liaA  mad«  amy  66«tkni€»it  bef<M« 
nmmage,  in  i^liioh  ihe  conrt  had  ever  intei^i^  dn  the  behdf 
ot  tiie  iri&  tigfikiDBt  %he  hxtsfoand. 

^ITE  MJismn  09*  m£  BOLtid  :^'-4f  it  weire  MceMoy  to  put  li 
oonstraction  upon  this  will,  I  should  be  of  opnion  &at  die  be* 
^  quest  to  the  wife  was  revoked  in  the  body  of  the  will,  and  nofc 
li«e^f«d  by  the  i^esiduaty  clause.  I  thi&k*  however,  tibaft  this 
iMll  -cannbt  be  ra^lamed,  being  in  &ct  a  bill  foir  sepanrte  taaifi^ 
lelucnce.  The  &cAs  are  that  the  ktisba^d  and  wife  do  not  liv^ 
together;  l3ie  oauae  oF  lihe  i^paaration  does  net  a^)eAr.  No  pl^ 
viAbn  for  her  is  ttiade  by  him  in  addition  to  the  settlemenl. 
Norvr  I  do  not  find  any  ini^tanoe  in  iHhich  upon  isuch  a  state  of 
&ibts  the  coirrt  has  ever  decJ:e6d  separate  tiuantenance  to  the  wife^ 
either  out  of  the  htiBband^ft  property  at  out  of  the  property  of  the 
wife.  The  cases  in  which  Ifce  court  has  intei<&red  are  where  the 
husband  has  been  guilty  df  cruelty,  turoed  thewifeowt  of  doo!(«^ 
or  quitted  the  kingdom  without  making  any  provision 
feir  h«r.  Bu**wfeere  the  case  goes  no  fttfther  than  that  [*257] 
they  imerely  live  6^[)arate  atid  apart,  I  can  find  no  au^ 
Aciity  f(sr  decreeing  -separate  mnintenaiKje  to  her,  still  less  fiwf 
making  any  addition  to  what  has  been  already  settled  on  her. 

Bill  dismissed. 


HORNB  t;.*BART0N. 

ttOLL».^l815 :  BDih  m^y  tmA  6th  Jtme. 

A  testator  haYing  deyiaed  his  real  estatos,  to  be  settled  on  his  two  daughters  in  eqoal 
proportions,  wndiwded^  for  their  lives ;  with  remainder  to  their  issae  severallj  and 
respectively  in  tail  general  wiOi  cross  remainders  over :  the  ooort  thought  that  the 
settlement  shoold  contain  not  only  cross  remainders  as  between  the  children  of  the 
two  daughters,  but  also  as  between  the  two  fitmilles. 

TttOltAd  WoOD^otrffB  S^rM,  by  his  will  properly  executed, 
devised  real  estates  to  trustees  and  tiieir  heirs,  upcm  trust  for  thtt; 
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use  aud  benefit  of  all  and  eyery  his  children  who  shonld  live  to 
attain  the  age  of  21  years  or  be  married,  which  ^ould  first  hap- 
pen, in  equal  shares  or  proportions  tm/dividedj  for  and  during 
their  respective  lives,  with  remainder  to  their  issue  severally 
and  respectively  in  tail  general,  vdth  cross  remainders  over;  and 
he  directed  his  trustees  to  make  and  execute  a  settlement  of  his 
said  real  estates  accordingly. 

It  having  been  referred  to  the  Master  to  settle  the  said  real 
estates  according  to  the  will,  between  the  testator's  two  daugh- 
ters Anne  Barton  and  Martha  Woodrouffe  Smith,  the  Master-by 
his  report  stated  that  in  settling  the  draft  of  the  said  deed,  he  had 
inserted  therein  cross  remainders  not  only  as  between  the  several 

children  of  the  said  Anne  Barton  and  the  said  Maria 
[*258]    *WoodroufFe  respectively,  but  also  as  between  the  two 

fiunilies  of  the  said  Anne  Barton  and  the  said  Maria 
WoodrouflFe,  which  he  conceived  to  be  according  to  the  true  in- 
tent and  meaning  of  the  said  testator's  will. 

Exceptions  having  been  taken  to  the  said  report^  for  that  the 
Master  ought  not  to  have  inserted  in  the  said  deed  cross  remain- 
ders between  the  two  families,  in  the  same  manner  as  between 
the  issue  of  the  said  daughters: 

Mr.  jRoupell  and  Mr.  /.  L.  Williams^  in  support  of  the  excep- 
tions, contended  that  according  to  the  will  the  Master  was  not 
warranted  in  inserting  cross  remainders  as  between  the  families, 
but  that  the  fee  of  each  moiety^  of  the  estate  in  dejGaidt  of  issue 
should  be  limited  to  each  of  the  daughters,  or  that  a  general 
power  of  appointment  thereof  should  be  limited  either  by  deed 
or  wilL 

Mr.  Hart  and  Mr.  Eaiihby,  for  the  report,  contended  that  the 
cross  remainders  could  not  be  confined  to  the  issue,  the  testator 
having  directed  the  estate  to  be  undivided.  The  words  of  the 
will  were  comprehensive  enough  to  embrace  gtobs  remainders  as 
to  the  whole  estate. 
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Mr.  JRoupdl,  in  reply : — ^The  testator  has  ^ne  no  farther  than 
to  direct  the  limitation  of  estates  taiL  As  to  the  term  nndivided 
used  by  the  testator,  its  operation  was  only  during  the  life  estates 
ofihedanghter& 

The  Master  of  the  Bolls  was  of  opinion  that  the  Master 
had  pat  the  right  oonstraction  apon  the  will.    The  tes- 
tator "^had  expressly  directed  cross  remainders  after  the    [^69] 
limitation  of  the  estate  to  the  daaghters  and  their  issae 
severally  and  respectively  in  tail  general.    The  excepticmSy  there* 
fbre,  were  overruled. 


WiLKINSOK  V.  WiLKIKSON. 

BOLL&— 1816 :  6th  June. 

Bankraptcj  held  not  a  foifeitorB  under  a  olaofle  in  a  will  agamrt  aHenation. 

Upon  exceptions  to  the  Master's  report,  the  qaestion  was^. 
whether  the  defendant^  John  Ilenry  Wilkinson,  had,  by  becom- 
ing bankrupt,  charged  and  incumbered  the  life  estate  and  provi- 
sion by  the  testator's  will,  made  to  and  for  1dm  daring  his  life, 
so  a§  not  to  be  entitled  to  the  personal  receipt,  use,  and  enjoy- 
ment thereof  The  Master  had  reported  that  he  was  of  opinion 
that  the  defendant  Wilkinson  by  becoming  bankrupt  was  not 
entitled. 

The  testator,  Joshua  Wilkinson,  by  his  will,  dated  the  80th 
April,  1790,  gave  an  annuity  of  6002.  to  his  wife,  and  also  gave 
annuities  of  60Z.  a  year,  to  each  of  his  daughters,  and  the  remain- 
ing rents  and  profits  of  his  leasehold  premises  to  his  son  John 
Henry  Wilkinson,  and  also  a  provision  to  his  other  son,  William 
WilUnson ;  and  then  followed  this  clause,  "  Provided  always, 
and  I  do  hereby  declare,  that  the  annuity  of  6002.  before  given 
to  my  said  dear  wi&  for  her  life,  and  the  provision  I  have  made 
for  my  said  daughters,  Sarah  Pearson  and  Elizabeth  Cowdale, 


800  QASB&.  m  (smAsasas!, 

for  tbdir  JMvpoeliTe/aae,  during  their  lespeotivB  liyaB  as 
[^SO].    ^^a£>ifi8ttd^  and  the  oaiate  givea  to<  my  said  smis  fbr 

theil!  U^eSi  is  and  aco^  upon  this  express  oonditioii,  tibait 
in  case  they,  my  said  wi&,  sons  and  daughters,  shalL  lespeotlvefy 
assign  or  dispose  o^  or  otherwise  charge  or  incnmber  the  lifb 
^tateO)  the  anauitiaB  and  provisioiis  so  made^  to.andlbr  ihem 
during  th^ lespectii^e  li^es  as  aforesaid^  ao  as  not  tobe  entitM 
1p.the  personal  receipt,  nse  and  exgoyment  thereof  liien^andfroaa 
tiienceforth  the  annnity  or  life  estate^  or  interestof  him,  her,  or 
tbw  hms  De^>ectiYeIy  so  dmng,  or  attempting  so  to  do^  shaH 
from  thenceforth  cease,  determine  and  be  void  to  ail  intents  and 
purposes  whatsoever,  and  shall  immediately  thereupon  descend 
to,  and  devolve  upon  the  person  or  persons  who  shall  be  next 
entitled  thereto  by  virtue  of  the  limitation  aforesaid,  in  such 
manner  as  the  same  would  have  been  done,  in  case  he,  she,  or 
they  was  or  were  then  respectively  actually  dead,  anything  here- 
in contained  to  the  contrary  notwithstanding. 

Mr.  Johnson,  in  support  of  the  exception,  argued  that  the  mere 
ftct  of  the  bankruptcy  of  the  defendant  was  not  in  the  contem- 
plation of  the  court,  as  a  fact  to  be  sent  to  the  Master;  but  even 
if  it  were,  still  the  Master  was  wrong  in  his  conclusion..  These 
oases  are  always  construed  strictly  according  to  the  words  of  the 
limitation.  This  case  was  not  to  be  distinguished  from  the  cases 
upon  leases,  in  which  there  is  contained  a  ckuse  restraining  alieu- 
ation,  and  upon  which  clause  it  has  been  determined  that  the 
taking  the  lease  in  execution  is  no  forfeiture.  Doe  dem.  MUckinr 
sen  V.  Oart€r.(a) 

Sir  Samuel  Romilly  and  Mr.  Home,  for  the  defendant 
[*281]  ♦Wilkinson;  Sir  Arthur  PiggoU,  Mr.  Hart  and  Mr.  Bell 
for  other  defendants,  relied  upon  Dommett  v.  J3ed/ordj{b} 
as  in  point.  Shee  v.  IIale{c)  was  also  mentioned  as  a  case  in 
which  a  condition  against  alienation  was  held. broken  by  taking 
the  benefit  of  an  insolvent  act 

(a)8TtaiBep.  57.  <6)  6  Tfenn  Bep.  684.  (c)  11  Vea.  404, 
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^Ijgm  MifiiiER  0¥^  THB  Bolls  : — The  question  in  tiiia  case  is, 
nviiether  the  testator  haa  expressed  an  intuition  of  taking  away 
Ups  life  estate  whieh  he  had  given  to  his  son,  npoft  the  bank* 
ipptey  of  that  son.  Now  courts  of  law  have  held  that  an  assigns 
laent  hj  operatKm  of  law,  which  bankruptcy  is,  is  not  an  aliens^ 
tion  within  the  meamng  of  a  lestmint  agauist  alienation*  If  soj 
the  teolator's  son^in  this  case  has  not  alieeaated,  so  as  to  forfeit  his 
gatate  iHider  the  willi  As  to  the  testator  having  intended  a  per^ 
flonal  enjoyment  by  his  son  only  of  this  property;  he  probably  did 
so;  but  he  has  not  expressed  himself  in  such  a  manner  upon 
that  sobjeot,.  as-thatl^am  prepared  to  say  hiB  intea^est  ceased  by 
vhaH  has  taken  plac&  I  shall  think  a  Uttleof  it,  andif  I  change 
my  oi^nion' shall  intimaifeasoL 


Const  v.  Ebkrs.  [•262) 

before  the  YloerChmcellor.^lSlS :  TthJiue. 

ICotion  to  commit  upon  a  foorth  insufficient  answer  reftised,  the  plaintiff  not  having 
a  Import  of  the  insoAciency  of  such  fourth  answer ;  though  the  defendant  had  fittd 

Mr;.  JoBirsoirmovwl  U^  oemndt  the  defbudant  for  putting'  iit 
a  firaith  iBBuffioient  atnswer;  The  afpplication  was  founded  upeni 
Lcnrd^  CHaimdoA^s  order^^o)  by  which  a  defendant  may  be  ooio^ 
flottod,  upoma  fourtk  answer  being*  certifled  insufficient  Oloi^ 
uorAy  T.  MiltM{h)  appearo  to  have  been  llie  kst  case  arimng 
iqxm  the  order;  in  which)  diough  a  plea  we»  held  not  to  be  an 
answer  within  the  meaning  of  the  rule,  yet  the  practice  itself  WW 
recognized.  Here  the  plaintifT  had  not  a  report  to  the  fourth  an- 
iwef' being  insufficient;  but  &e  defendant  having  put  in  a  flfili 
goswev  was  an  adlnission  firom  him  of  tiie  induffleiency  of  th^ 
fi>urtii  axiflwei^  s»  as  to  rend^  any  report^  it  unneoesBary. 

(a)  See  Beames*  Orders  of  the  Ooort  of  Ohaooeiy,  p.  198. 
(&)  2  Gh.  Ou.  219i< 
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Sir  Samtiel  Bomilly  and  Mr.  J,  Martin  opposed  the  motion 
apon  an  affidavit  that  the  fifth  answer  had  been  accepted.  In* 
dependent  however  of  that,  by  the  express  terms  of  the  order  the 
fourth  answer  must  be  certified  insufficient  before  the  defendant 
can  be  committed.  Any  deficiency  in  the  fourth  answer  has 
been  supplied  by  the  fifth,  so  that  the  plaintiff  has  now  ^  full  an- 
swer. But  the  fifth  answer  might  have  been  put  in  to  save  ex- 
pense, as  is  not  unfreqpiently  advised  by  counsel,  who  even  think 
iho  preceding  answer  sufficient. 

The  Vioe-Chancellor  : — ^There  was  a  subsequent 
[*263]    order  in  1700(a)  by  which  *upon  a  third  answer  being 
certified  insufficient,  the  plaintiff  might  apply  to  commit 
the  defendant. 

Sir  Samuel  Bomilly: — ^The  present  application  is  not  made 
upon  that  order;  but  if  it  were,  it  is  quite  clear  that  in  this  case 
the  defendant  has  accepted  the  fourth  answer. 

Mr.  Johnson  in  reply: — ^I  admit  that  the  application  is  made 
upon  the  first  order,  and  that  I  was  not  aware  of  the  second 
having  been  made.  I  deny  that  the  fifth  answer  has  been 
accepted.  The  intention  of  the  order  in  requiring  the  report,  ia 
only  to  be  informed  of  a  fourth  iosufficient  answer  having  been 
put  in.  All  that  is  required  is  evidence  of  that  &ct.  It  does 
not  signify  how  the  court  is  so  informed.  The  Master,  if  applied 
to  for  a  report,  must  answer,  that  there  "v^as  nothing  to  report, 
as  the  defendant  himself  has  admitted  the  insuffidency  of  his 
fourth  answer.  It  is  quite  immaterial  in  what  manner  that 
insufficiency  appears. 

The  Vicb-Chancellor: — ^This  aj^lication  being  to  commit 
must  be  clearly  brought  within  the  terms  of  the  rule,  which  are, 
that  it  may  be  made  upon  a  fourth  answer  being  certified  insuffi- 
cient.   The  present  application  is  without  such  certificate.    It  is^ 

ia)  See  Beames'  Ordere  of  the  Ckmrt  of  Chanoeix,  p.  317,  318w 
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however  said  there  is  no  necessity  for  any  report  in  this  case. 
That  raises  the  question,  whether  the  report  is  essential  or  not 
to  proceeding  under  the  order?  Now  there  is  no  affidavit  of 
the  fifth  answer  not  having  been  accepted.  If  it  has  not  been 
accepted,  I  do  not  see  any  difficulty  in  getting  the  report.  The 
plaintiff  does  not  proceed  upon  the  order  of  1700,  and  the  old 
order  does  not  appear  to  have  been  ever  enforced  at  all. 
There  may  even  be  a  doubt  *  whether  it  can  be  pro-  [*264]^ 
ceeded  under  after  the  subsequent  order  of  1700.  But 
without  deciding  that  question,  I  think  you  cannot  dispense 
with  the  certificate.  The  application  is  not  within  the  letter  of 
the  onier,  and  in  a  penal  case  I  cannot  dispense  with  the  terms 

of  the  order. 

The  motion  was  refused  with  costs. 


Ray  v.  Ray. 


Before  the  Tice-Chanoellor.— 1815 :  11th  and  14th  June. 

After  a  lapse  of  six  or  seven  years,  equity  will  not  restrain  by  injunction  a  creditor 

of  an  executor  from  taking  in  execution  the  goods  of  a  testator  for  the  ezecutor^s 

pwn  debt 

The  bill  filed  the  15th  April,  1815,  stated  that  Golding  Ray 
being  indebted  to  the  plaintiff  in  1,000Z.,  gave  him  his  promis- 
sory note  bearing  date  the  4th  April,  1808,  for  the  payment  of 
that  sum  with  interest.  Golding  Ray,  by  his  will,  apppointed 
Mary  Ray,  his  wife,  and  his  son,  the  defendant  Golding  Ray  the 
younger,  executrix  and  executor  of  his  will.  They  proved  the 
will  on  the  10th  March,  1809,  and  possessed  themselves  of  suffi- 
cient personal  estate  to  pay  his  debts  and  legacies,  and  also  took 
possession  of  a  leasehold  farm  which  had  been  occupied  by  the 
testator ;  and  the  lease  thereof  expiring,  they  procured  a  renewal 
of  the  same  to  be  granted  to  them  in  their  own  names.  The 
widow  afterwards  died,  appointing  her  son  her  executor.  The 
promissory  note  for  1,000?.  had  never  been  paid.    Johnson,  one 

16 
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of  the  defendants,  was  a  creditor  of  the  other  defend- 
[*265]    ant,  Golding  Bay,  but  not  of  the  testator,  *and  had 

seized  the  said  leasehold  premises  in  execution  for  the 
said  debt. 

The  defendant  Johnson,  by  his  answer,  stated  that  he  was  a 
bond  creditor  for  700^.  of  the  defendant  Golding  Ray.  That  the 
renewed  lease  was  always  treated  and  considered  by  Mary  Ray 
and  the  defendant  Golding  Ray  as  their  own  absolute  property. 
That  the  plaintiff  never  having  required  payment  of  the  promis- 
sory note  until  about  the  time  when  the  defendant  caused  the 
said  effects  to  be  taken  in  execution,  he  therefore  submitted  tha;t 
it  ought  now  to  be  presumed  that  the  debt  had  been  given  up. 
The  executors  having  also  been  permitted  to  enjoy  and  deal  with 
the  &rm  and  the  stock  and  effects  thereon  as  their  own  absolute 
property,  and  the  defendant  Golding  Ray  having  been  since  per- 
mitted to  enjoy  the  same,  in  consequence  whereof  defendant 
Johnson  and  divers  other  persons,  believing  the  same  to  be  his 
own  property,  had  been  induced  to  advance  money  to  him ;  he 
further  submitted,  that  the  plaintiff  was  not  entitled  to  the  assist- 
ance of  the  court  to  defeat  his  (the  defendant's)  endeavors  to  re- 
cover what  was  justly  due  to  him  by  means  of  the  said  execution. 

The  plaintiff  having  obtained  an  injunction  to  restrain  the  sale 
of  the  leasehold  property  under  the  execution,  the  defendant 
now  moved  upon  the  coming  in  of  his  answer  to  dissolve  the 
said  injunction. 

Sir  Samuel  Eomilly  and  Mr.  Mathews  in  support  of  the  motion.  ^ 

Mr.  Coohe  against  it. 

In  support  of  the  motion  it  was  contended,  that  this 

[*266]     *was  an  expedient  to  enable  a  debtor,  who  happened  to 

be  also  an  executor,  to  defraud  his  creditors.    First,  this 

court  will  not  restrain  the  creditors  of  an  executor  from  taking 

in  execution  the  legal  assets  of  the  testator.    Secondly,  if  it  will. 
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tiie  court  will  not  so  interpose  against  what  maj  be  made  assets 
in  equity,  if  the  creditors  or  legatees  choose  to  make  it  so;  for 
the  lease  is  not  at  all  events  assets,  because,  if  it  prove  a  lease  of 
no  value,  the  creditors  and  legatees  may  reject  it  Thirdly,  un- 
der all  the  circumstances,  however,  of  this  case,  the  court  wUl 
not  interpose,  seven  years  having  elapsed  since  the  debt  was  con- 
tracted,  and  even  all  the  original  testator's  debts  (except  the 
plaintiff's)  and  legacies  appearing  to  have  been  paid.  M^Leod 
V,  DrumTncynd^a)  was  referred  to. 

Against  the  motion  it  was  contended,  upon  the  authority  of 
Farr  v.  Nisurmanj{b)  first,  that  the  goods  of  a  testator  in  the  hands 
of  his  executor  cannot  be  seized  in  execution  of  a  judgment 
against  the  executor  in  his  own  right ;  secondly,  the  renewed 
lease  was  in  equity  taken  for  the  benefit  of  the  testator's  estate, 
and  applicable  to  the  payment  of  his  debts,  as  in  James  v.  Dean.{c) 


June  14ih. — The  Vice-Chanoellor  having  taken  time  to  con- 
sider the  case  this  day  gave  his  judgment. 

• 

His  Honor  observed,  that  it  was  a  case  somewhat  of 
♦novelty,  and  of  considerable  importance.  Jt  was  a  [*267] 
question  how  &i  a  creditor  of  a  testator  could,  in  equity, 
restrain  a  creditor  of  the  executor  from  selling  goods  taken  un- 
der an  execution,  which  though  not  at  law  the  assets  of  the  tes- 
tator, yet,  it  is  argued,  may  in  equity  become  his  assets.  Now, 
though  the  debt  in  this  case  existed  in  April,  1808,  and  the  tes- 
tator appears  to  have  died  soon  afterwards,  yet  the  present  bill 
was  not  filed  till  the  5th  April,  1815.  It  appears  that  all  the 
debts  of  the  testator  were  paid  except  the  plaintiff's,  and  also  all 
the  legacies  given  by  the  testator's  will.  As  to  the  principle 
upon  which  this  bill  is  founded,  that  the  goods  of  a  testator  in 
the  hands  of  his  executor  cannot  be  seized  in  execution  for  a 

(a)  17  Ves.  152.  (c)  11  Vea  383. 

^)  4  Term  Rep.  62L 
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debt  due  from  the  executor  in  his  own  right,  and  for  which  Farr 
V.  Ncivman  is  relied  upon,  that  must  not  be  understood  as  an 
universal  rule.  In  that  case  the  creditor  had  notice,  and  knew 
the  property  to  be  the  assets  of  the  testator.  Mr.  Justice  Buller 
also  differed  from  the  other  judges  in  that  case,  and  those  other 
judges  even  distinguished  and  admitted  that  in  some  cases  it 
might  be  done,  as  where  all  the  debts  were  paid.  In  that  case, 
too,  the  lapse  of  time  was  admitted  by  Lord  Kenyon  and  Mr. 
Justice  Ashhurst  to  be  extremely  material  to  be  considered.  In 
the  case  of  Whale  v.  Booth,{a)  Lord  Mansfield  observed,  that 
th6  testator  had  died  three  years  before  the  transaction  in  ques- 
tion, and  if  the  executors  paid  all  demands  the  assets  belonged 
to  them :  no  demand  was  made  by  the  plaintiff  during  all  that 
time  ;  and  long  before  any  demand  was  made,  a  fair  creditor  of 
their  own  sued  out  execution.    That  case  i^  recognized  in  Farr 

V.  Netvman,  as  to  the  importance  of  time,  although  the 
[*268]    *law  laid  down  in  Whale  v.  Booth  is  somewhat  qualified 

in  other  respects.  I  think  it  also  proper  to  advert  in  this 
case  to  an  authority  noticed  by  the  judges  in  Farr  v.  Newman^ 
I  mean  the  case  of  Aylesbury  v.  Harvey ^{b)  where  a  replevin  was 
brought  for  a  silver  cup,  aijd^  the  defendant  justified  by  a  con- 
demnation before  the  justices  of  peace,  and  a  warrant  made  by 
them  to  levy  a  fine  of  205.  set  on  the  plaintiff.  The  plaintiff 
replied  that  J.  S.  made  him  executor,  and  he  had  the  cup,  and 
yet  has  it  as  executor.  The  point  adjudged  was,  that  in  that 
case  the  goods  of  the  testator  might  be  taken  for  the  debt  of 
the  executor ;  and  the  reporter  states  at  the  end  of  the  case  that 
the  court  did  not  regard  the  plea,  that  he  had  it  as  executor  so 
long  ago ;  but  they  would  intend  the  property  altered  notwith- 
standing the  adhuc  habei,  for  it  would  be  very  perilous  if  such 
pleading  were  allowed.  That  case  is  mentioned  by  all  the 
judges  in  Fair  v.  Newman  with  perfect  approbation.  I  have 
observed  thus  particularly  upon  these  authorities,  because,  if  the 
property  in  the  present  case  had  been  legal  assets,  the  plaintiff 
would  have  had  all  the  difficulty  arising  from  the  lapse  of  time, 

(a)  Cited  in  the  note  to  Farr  v.  Newman,  (&)  3  Lev.  204. 
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which  is  there  so  much  mentioned.  Here  it  is  still  greater,  being 
between  six:  and  seven  years.  The  plaintiff  had  forborne  to 
make  his  claim  when  all  the  other  debts  were  paid ;  when  the 
legacies  were  afterwards  paid ;  and  when  the  lease  was  renewed 
in  the  executor's  own  name.  The  defendant  swears  he  gave 
credit  and  advanced  money  upon  the  faith  of  its  being  the  exe- 
cutor's own  property.  All  this  time  the  plaintiff  lies  by ;  and 
not  until  a  creditor  of  the  executor  starts  up,  does  the  plaintiff 
ever  make  any  claim-  Even  at  law  then  it  might  be 
said  *to  the  plaintifi^  you  have  induced  the  world  to  .  [*269] 
believe  that  it  was  the  executor's  own  property.  Then 
upon  what  principle  of  equity  is  the  court  to  interfere  with  the 
right  at  law?  K  the  plaintiff  had  any  right  to  consider  the  re- 
newed lease  as  made  for  the  benefit  of  the  testator's  estate,  is  it 
not  fair  to  say  that  he  has  waived  that  right  at  this  distance  of 
time?  The  defendant  has  the  law  on  his  side,  and  at  least  an 
equal  equity  with  the  plaintiff,  arising  from  the  credit  which  he 
has  been  induced  by  the  plaintiff  to  eive,  from  being  led  by  the 
plaintiff  to  consider  the  lease  to  be  tnd  executor's  own  property. 
I  say  he  has  at  least  an  equal  equity ;  and  I  ask  if  he  has  not 
even  a  superior  equity  ?  I  cannot,  therefore,  see  any  ground 
for  this  court  interfering  with  those  rights  of  the  defendant,  after 
a  lapse  of  six  or  seven  years.  It  would  be  injurious  to  credit  to 
do  so,  especially  in  the  case  of  trades.  But  the  present  case  has 
also  in  addition  something  of  the  appearance  of  being  an  endeavor 
on  the  part  of  one  relation  to  interpose  to  protect  another  rela- 
tion against  a  creditor's  demands.  I,  therefore,  upon  the  whole, 
think  the  injunction  must  be  dissolved,  that  is,  so  far  as  it  inter- 
feres with  the  sheriff's  proceeding  to  sell,  for  the  purpose  of  sat- 
isfying the  defendant  Johnson's  debt. 

The  order  was  accordingly  made. 
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[*270}  *Brickwood  t>.  MhiiEb. 

1815 :  24th  June  and  12tli  July. 

Order,  after  several  witnesses  had  oeen  examined,  to  withdraw  rejoinder  and  rejoin 
de  novOf  for  the  purpose  of  giving  notiee,  under  stat  49  (Ho.  Ill,  e.  121,  &  11,  d 
the  intention  to  dispute  act  of  bankruptcy  and  petitiomag  creditor'B  debt:  boi 
upon  the  tenns  of  undertaking  to  pay  such  costs  as  the  oourt  might  afterwards 
direct 

The  plaintiff  were  the  assignees  c^  Thomas  Ibbot  Fieioe,  a 
bankrupt,  tinder  a  commission  issued  before  the  stat.  49  Geo.  TIT, 
c.  121.  The  defendant  Miller,  by  his  answer,  which  was  filed 
some  time  after  tLe  passing  the  act,  stated  that  he  did  not  know, 
and  could  not  form  any  belief,  as  to  the  petitioning  creditor's 
debt,  or  any  act  of  bankruptcy ;  and,  in  the  usual  language, 
craved  leave  to  refer  the  plaintiffe  to  such  proof  thereof  as  they 
should  be  able  to  make. 

The  cause  being  at  issuft,  all  Miller's  witnesses  having  beeu 
examined,  and  some  also  of  the  plaintiflfe'  witnesses,  and  publica- 
tion standing  enlarged  till  the  next  seal,  under  an  order  for  that 
purpose  obtained  by  the  plaintiffs ;  the  defendant  Miller,  who 
had  omitted  to  give  the  notice  required  by  the  11th  section  of 
the  act,  of  his  intention  to  dispute  the  petitioning  creditor's  debt 
and  an  act  of  bankruptcy,  now  moved  that  he  might  be  at  liberty 
to  withdraw  his  rejoinder,  and  rejoin  de  novo^  for  the  purpose  of 
giving  the  notice. 

The  motion  was  supported  by  an  affidavit  of  Miller's  solicitor,^ 
stating  that  the  notice  was  omitted  to  be  given  merely  through 
inadvertency,  and  that  he  verily  believed  it  was  essential  to  the 
justice  of  the  case  that  Miller  shoidd  be  at  liberty  to  put  the  as- 
signees upon  proof  of  the  petitioning  creditor's  debt  and  an  act 
of  bankruptcy. 

[*271]        *Mr.  Lovatj  for  the  motion,  cited  Berks  v.  Wig(m.{a^ 
Sir  &  RomiUy  against  the  motion. 

(a)  1  Ye&  and  Beame%  221.. 
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The  Lord  Chancellor  made  the  order ;  but  upon  the  terma 
of  the  defendant  Miller  undertaking  to  pay  all  sueh  costs  as  the 
court  should  afterwards^  think  fit  to  direct,  upon  any  application 
to  be  made  to  it,  on  behalf  of  the  plaintiff  for  that  purpose. 


Sterling  v.  Thompson. 


Before  the  ink)e-GlianoeUor.~1815 :  Uth  June. 

BzoqpUons  to  a  report  maj  be  taken  off  the  file,  if  filed  after  the  report  has  been 
confirmed  absolute. 

Sir  Samuel  Romilly  moved  to  take  exceptions  to  the  Mas- 
,ter's  report  oflf  the  file  for  irregularity,  the  exceptions  having 
been  filed  after  the  report  had  been  confirmed  absolute. 

Mr.  Oirdlestone  opposed  the  motion,  as  being  contrary  to  the 
practice  of  the  court  ever  to  take  exceptions  oflF  the  file  afl«r  they 
had  once  got  on.  It  was  true  the  report  had  been  confirmed  ab- 
solute, but  the  opposite  party  did  not  know  of  it  till  after  the 
exceptions  wefe  filed ;  and  this  being  a  question  of  title  to  an 
estate,  exceptions  were  the  proper  course  to  take  the  opinion  of 
the  court  upon  it.  There  was  no  instance  of  taking  exceptions 
off  the  file,  but  they  must  be  disposed  of  when  the  cause  came 
on  for  further  directions. 

*The  Vice-Chancellor  : — I  should  wish  to  have    [*272] 
soiSe  authority  for  saying  that  which  is  irregular  cannot 
be  undone.    If  none  is  produced,  it  seems  to  me  that  the  propo- 
sition is  self-destructive. 

No  authority  being  produced,  the  order  was  made. 
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Miller  v.  Eaton. 

Rolls.— 1815:  llih  June. 

Upon  the  construction  of  a  will,  the  gift  of  the  residue  after  a  life  interest  to  the  tes- 
tator's next  of  kin,  held  to  mean  next  of  kin  at  the  death  of  the  wife,  and  not 
those  living  at  the  testator's  death;  they  having  express  bequests  under  the  wilL 

The  question  in  this  case  was,  whether  npon  the  construction 
of  the  will  and  codicil  of  Francis  Miller,  the  testator  meant  his 
next  of  kin,  living  at  his  death,  to  take  Tested  interests  in  the 
residue  subject  to  the  contingencies  therein  mentioned,  and  which 
had  happened  ?  or  whether  he  intended  that  his  next  of  kin, 
who  should  be  living  at  the  death  of  the  tenant  far  life  who  was  en- 
titled to  the  fund,  were  to  have  such  residue  ? 

The  said  testator,  by  his  will,  dated  March  Slst,  1777,  be-  ^ 
queathed  the  residue  of  his  personal  estate  upon  trust  among 
other  things  to  raise  the  sum  of  200?.,  and  pay  the  same  to  his  son 
John ;  and  he  gave  the  interest  of  the  residue  of  the  said  personal 
estate  to  the  testator's  widow  for  life ;  and  after  her  decease,  one 
moiety  thereof  to  his  eldest  son  Christopher,  and  the  other  moi- 
ety thereof  to  the  said  John,  his  youngest  son. 

[*273]  *The  testator  afterwards  made  a  codicil,  dated  April 
11th,  1778,  whereby  he  declared  that  in  case  his  son 
Christopher  should  die  in  the  lifetime  of  the  testator's  widow, 
and  his  son  John  should  be  then  living,  then  he  directed  that  his 
trustee  should  stand  possessed  of  the  moiety  of  his  personal  estate, 
so  by  his  will  directed  to  be  paid  to  his  son  Christopher,  in  tisost 
for  his  son  John,  and  to  pay  the  same  to  him  when  he  should  be 
entitled  to  the  moiety  given  him  by  his  will.  And  he  declared 
that  in  case  his  son  Christopher's  wife  should  survive  her  hus- 
band, and  the  testator's  son  John  should  become  entitled  to  the 
whole  of  the  said  residue,  then  he  directed  that  John  should  pay 
to  her  for  her  life  an  annuity  of  20?.  But  in  case  it  should  hap- 
pen that  Christopher  and  John  should  both  die  in  the  lifetime  of 
the  testator's  wife  he  directed  that  after  her  decease  the  whole  of 
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the  residue  of  his  personal  estate,  after  securiiig  the  annuity  to 
Christopher's  widow,  should  go  to  and  be  divided  between  and 
among  aU  and  every  his  (the  said  testator's)  next  of  kin,  in  equal 
shares  and  proportions,  share  and  share  alike. 

The  testator  left  his  widow,  and  Christopher  and  John,  his 
only  children,  him  surviving.  Christopher  Miller  died  leaving 
the  plaintiff  his  widow,  and  having  made  a  will  in  her  favor ; 
John  Miller  afterwards  died,  and  then  the  testator's  widow  also 
died. 

The  plaintiff,  as  the  executrix  of  Christopher,  claimed  a  moiety* 
of  the  residue  in  right  of  her  said  husband,  b3  one  of  the  next  of 
kin  of  the  testator  Francis  Miller  living  at  his  death.  The  de- 
fendants claimed  under  John  the  whole,  as  being  the  next  of  kin. 
living  at  the  death  of  the  tenant  for  life. 

*Sir  Samvd  Romilly  aiid  Mr.  Roupell,  for  the  plaintiff,  [*274] 
contended  that  the  next  of  kin  living  at  the  time  of  the 
testator's  death  were  entitled.  That  as  it  did  not  appear  either 
from  any  express  words,  or  from  the  context  of  the  will,  or  from 
both  taken  together,  which  description  of  next  of  kin  the  testator 
intended  should  take  the  residue ;  but  as  on  the  contrary  the 
bequest  was  generally  to  his  next  of  kin,  without  being  confined 
to  next  of  kin  at  any  particular  time ;  the  words  could  only  be 
understood  and  taken  in  their  legal  sense  and  acceptation ;  and 
according  to  their  ordinary  construction  must  signify  next  of  kin 
living  at -the  time  of  the  testator's  death. 

The  Master  op  the  Rolls,  without  hearing  the  counsel  for 
the  other  side,  determined  that  as  the  testator  had  given  by  ex- 
press bequests  to  his  sons  who  were  his  next  of  kin  living  at  his 
death,  that  he  must^  therefore,  when  he  used  the  terms  next  of 
kin,  have  meant  his  next  of  kin  living  at  some  other  time  than 
at  his  decease,  because  he  had  expressly  provided  for  the  persons 
who  were  his  next  of  kin  living  at  the  time  of  his  death. 
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[*275]  *Smith  V.  Campbell. 

BoLLCL— 1815 :  19th  and  20th  June. 

Beflidue  by  will  giren  "to  my  nearest  surviying  rekUioBS  in  my  native  oountiy,  Ire- 
land," brothers  and  sisters  living,  held  ezdasively  entitled  against  nephews  and 
nieces :  but  sisters  resident  in  America  not  excluded. 

John  Smith,  surgeon  of  his  Majesty's  Ninety-fourti  Begiment, 
by  his  will  dated  August  18th,  1807,  he  being  at  that  time  sta- 
tioned in  the  East  Indies,  bequeathed  the  residue  of  his  property 
as  follows :  "  The  remains  of  my  property  of  every  description 
to  be  sent  home,  as  it  may  be  realized,  and  equally  distributed 
amongst  my  nearest  surviving  relations,  in  my  native  country, 
Ireland." 

By  the  decree  made  in  the  cause,  it  was  referred  to  the  Master 
to  inquire  and  state  to  the  court  who  were  the  nextof  kin  of  the 
said  testator  at  the  time  of  his  death,  and  also  who  were  the  said 
testator's  nearest  relations  living  at  the  time  of  his  death  in  Ire- 
land. 

The  Master,  by  lus  report,  stated  that  the  said  testator  had  only 
one  brother  and  four  sisters  living  at  the  time  of  his  death, 
namely  the  plaintiff  Smith,  and  the  defendants  Elizabeth  Fulton, 
Isabella  Love,  Jane  Dickson  and  Mary  Smith,  and  that  the  said 
Elizabeth  Fulton  and  Isabella  Love,  were  for  several  years  prior 
to  the  death  of  the  said  testator,  and  still  are  residing  in  the 
United  States  of  North  America.  That  the  testator  had  another 
brother  who  died  in  his  lifetime,  leaving  four  sons.  That  the 
defendant  George  Love,  who  resided  in  Ireland,  claimed  in  right 
of  his  wife  Isabella,  to  be  entitied,  although  she  was  at  the  time 
of  the  testator's  death  residing  in  the  United  States  of  North 
America. 

[^276]        *The  case  came  on  upon  the  petitibn  of  the  pl<MTitiff^ 
of  Jane  Dickson,  and  of  John  Dickson,  the  personal  re- 
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pj^sentative  of  Mary  Smith,  who  were  the  nearest  relations  re- 
siding in  Ireland  at  the  time  of  the  testator's  death,  praying  a 
division  of  the  fund. 

Mr.  Leojch  and  Mr.  Perhina  for  the  petitioners,  contended  that 
they  were  entitled  to  the  exclusion  of  nephews  and. nieces,  and 
also  of  the  two  sisters  residing  in  America.  Mr.  Hart  and  Mr. 
Trower  for  the  sisters  in  Ireland.  Sir  Samvd  Bomilly  and  Mr. 
Parker  for  the  nephews  and  nieces. 


June  200i. — ^The  Master  of  the  Bolls,  afier  taking  time  to 
consider  his  judgment,  said  there  were  two  questions  in  the  case. 
First,  as  to  the  meaning  of  the  words,  "  my  nearest  surviving 
relations."  On  the  one  hand^it  was  contended  the  testator's  next 
of  blood,  on  the  other  hand,  that  the  next  of  kin  were  entitled 
according  to  the  Statute  of  Distributions.  The  brother  and  sis- 
ters would  be  exclusively  entitled  in  the  one  way  of  construing 
the  words ;  nephews  and  nieces  would  share  with  them  accord- 
ing to  the  other  construction. 

His  Honor  thought  that  there  was  no  uncertainty  whatsoever 
in  the  words  "  my  nearest  surviving  relations"  which  the  testator 
had  used,  but  that  they  ascertained  the  testator's  brother  and 
sisters,  who  were  living,  in  preference  to  his  nephews  and  nieces, 
who  were  the  children  of  his  deceased  brother.  In 
*Edge  v.  Salisbwry^ia)  the  bequest  was  amongst  the  [*277} 
nearest  relaitons  ;  but  as  the  plaintiffii  and  defendants  in 
that  case  happened  to  be  related  in  the  same  degree  to  the  testa- 
tor, beiQg  his  first  cousins  and  nephews  and  nieces,  it  was  there- 
fore not  necessary  to  consider  whether  brothers  and  sisters  of  the 
testator  would  have  excluded  nephews  and  nieces.  Even  if  the 
testator  in  this  case  had  made  use  of  the  words  ''his  next  of  kin" 
instead  of  his  ''  nearest  surviving  relations ;"  yet  if  thete  had 

(a)  Ambl  70. 
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been  notling  in  the  will  to  ahow  that  he  meant  the  next  of  kin 
according  to  the  Statute  of  Distributions,  I  should  have  thought 
the  brothers  and  sisters  would  have  been  exclusively  entitled. 
In  the  Qd&Qoi  Phillips  v.  Gart}i{a)  the  contrary  was  however,  de- 
cided by  Mr.  Justice  Buller  sitting  for  the  Lord  Chancellor.  It 
was  there  held  that  next  of  kin  comprehended  nephews  and 
nieces,  as  well  as  the  testator's  surviving  brothers.  That  case 
indeed  afterwards  came  before  Lord  Thurlow,  but  not  on  the 
a,bove  point.  The  inclination  however  of  his  lordship's  opinion 
was  so  strong  against  Mr.  Justice  BuUer's  decision,  that  he 
directed  the  case  to  stand  over,  in  order  that  the  brothers  might 
present  a  petition  of  rehearing.  In  Qarrick  v.  Lord  Gamden^{b) 
Lord  Eldon  referring  to  Lord  Thurlow's  doubt  upon  the  case 
before  Mr.  Justice  Buller,  states  his  own  opinion  as  agreeing  with 
Lord  Thurlow's  upon  that  decision.  His  Honor  considered  the 
present  case  as  untouched  by  any  former  determination ;  and  he 
was  of  opinion,  that  under  the  words  nearest  surviving  relations 
the.  nephews  and  nieces  had  no  claim. 

Secondly,  The  next  question  was  as  to  the  meaning  of  the 
testator's  words,  "  in  my  native  country,  Ireland."  Do 
[*278]  *they  demonstrate  the  place  in  which  his  relations  were 
to  reside  who  should  be  entitled?  Is  there  being  so 
resident  a  condition  which  they  must  fulfil  in  order  to  take  ?  or 
is  the  place  of  their  residence  immaterial  ?  It  seems  to  me  that 
the  testator  only  meant  to  designate  the  place  where  his  relations 
were  to  be  found.  He  desires  that  his  fortune  may  be  sent  home. 
If  he  had  stopped  after  using  those  words,  there  might  have  been 
a  difficulty  to  know  where  he  meant  by  the  word  "  home,"  and 
he  therefore  adds,  "  in  my  native  country,  Ireland."  He  had 
left  relations  there,  and  he  supposed  them  still  remaining  there. 
The  words  may  be  words  of  restriction,  or  of  superadded  de- 
scription of  the  place  where  he  thought  his  relations  were  living. 
I  think  they  are  only  the  latter.  He  does  not  put  Ireland  in 
oontra-distinction  to  any  other  country.    If  a  distinction  of  that 

(a)  3  Bro.  0.  G.  64.  0>)  14  Yes.  372,  385. 
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kind  had  been  meant,  it  is  probable  that  he  wotdd  have  ex- 
pressed it.  It  is  not  very  likely  that  he  should  have  meant  that 
only  such  of  his  relations  who  were  domiciled  in  Ireland  should 
take  under  his  will,  he  himself  having  gone  to  seek  his  fortune 
in  another  country.  I  think,  therefore,  though  there  is  an  am- 
biguity in  the  expression,  yet  that  he  intended  his  sisters  in 
America,  as  well  as  his  brother  and  sisters  in  Ireland,  were  to 
take  under  his  will.  It  is  quite  settled  that  an  inaccurate  super- 
added description  of  objects  wUl  not  vitiate,  if  they  are  in  all 
other  respects  correctly  described. 


♦TVetherbt  v.  Dixox.  [*279] 

Rolls. — 1816 :  19th  and  20th  June. 

Legacy  of  1,0002.  not  adeemed  by  a  transfer  by  the  testator  of  stodc  into  his  and 
legatee's  joint  names. 

Thomas  Neatby,  by  his  will,  dated  the  7th  of  June,  1809, 
bequeathed  to  the  plaintiff  the  principal  sum  of  1,000Z.,  then  due 
and  owing  to  him,  the  said  testator,  on  mortgage  of  premises,  in 
Nicholas  Lane,  Lombard  street,  from  Samuel  Scholey ;  provided 
nevertheless,  and  it  was  his  will  and  mind,  and  he  thereby 
directed  that  if  the  said  sum  of  1,000?.  should  happen  to  be 
paid  to  him,  the  said  testator,  before  his  decease,  then  that  the 
said  legatee  thereinbefore  directed  to  be  paid  out  of  the  said  sum 
which  should  or  might  be  paid  to  the  testator  in  his  lifetime, 
shoulJ  be  paid  such  sum  thereinbefore  given  to  him  out  of  the 
rest,  residue  and  remainder  of  the  testators  estate  and  effects 
tlitToinafter  given  to  Mrs.  Ann  Stubbs,  the  wife  of  Eichard 
Stitbbs. 

The  bill  was  filed  by  the  plaintiff  to  be  paid  the  said  legacy. 
The  defendants,  who  were  the  executors  and  residuary  legatees, 
by  their  answer  stated,  that  in  the  month  of  August,  1810,  the 
mortgage  money  due  from  Samuel  Scholey  was  paid  off,  and 
that  the  said  Thomas  Neatby  paid  the  same  into  his  banker's, 
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'  and  that  in  the  same  month  of  August,  the  said  testator  pur- 
chased 7002.  8  per  cent,  reduced  bank  annuities,  at  the  price  of 
691 14  per  cent ;  and  that  in  the  month  of  November,  1810, 
he  purchased  in  his  own  name  the  sum  of  l,300t  8  per  cent, 
reduced  bank  annuities,  at  the  price  of  65Z.  per  cent ;  and  that 
in  or  about  the  month  of  July.  1811,  he  purchased  in  his  own 

name  a  further  sum  of  400Z.  8  per  cent  reduced  bank 
[*280]    annuities,  at  the  price  *of  62Z.  5-8  per  cent,  making 

vdih  the  said  former  sums  of  7002.  and  1,8002.,  the  sum 
of  2,4002.  8  per  cent  reduced  bank  annuities ;  and  that  on  the 
6th  August,  1811,  he  transferred  the  said  sum  of  2,40021  8  per 
cent  reduced  bank  annuities,  into  the  joint  names  of  himself  and 
the  plaintiff 

The  cause  was  heard  upon  bill  and  answer. 

Mr.  Leach  and  Mr.  Bet/s  for  the  plaintiff! 

Sir  Samuel  BomiUy  and  Mr.  Shadwell  for  the  defendant 

For  the  plaintiff  it  was  argued,  that  he  was  entitled  to  the 
legacy  of  1,00021,  although  the  mortgage  had  been  paid  o£^  and 
the  transfer  of  stock  made  into  the  joint  names  of  the  testator 
and  the  plaintiff.  The  plaintiff  stood  in  the  situation  of  a  com- 
mon legatee,  no  relationship  even  appearing  in  evidence  to  have 
existed  between  the  testator  and  him. 

For  the  defendants  it  was  argued,  that  the  paying  off  the  mort- 
gage and  subsequent  transfer  of  the  stock,  was  an  ademption  of 
the  legacy  of  1,0002.  given  by  the  will,  and  that  the  plaintiff 
could  not  be  entitled  to  both.  The  plaintiff  was,  in  fiwjt,  the 
testator's  natural  son.  In  Trimmer  v.  Bayne^{a)  a  legacy  to  a 
natural  child  was  held  satisfied  by  a  portion. 


June  20th. — The  Master  op  the  Eolls: — ^It  is  admitted, 

(p)  1  Yea.  603. 
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1815.^Wallaoe  v.  Glynn. 

that  in  general  a  man  is  entitled  to  the  benefit  of  as 
*many  gifts  as  another  chooses  to  bestoTV*  upon  him,  [*281] 
and  that  a  second  is  not  a  substitution  of  a  first ;  but  it 
is  not  so  as  to  a  debt.  Judges  in  equity  have  thought  a  portion 
was  in  that  respect  like  a  debt.  The  rule,'  however,  is  confined 
to  the  case  of  a  legitime.  The  donor  must  be  a  parent,  or  a  per- 
son placing  himself  in  loco  parentis.  It  is  impossible  to  refuse  to 
assent  to  the  distinction  laid  down  by  the  Lord  Chancellor,  in 
Ex  parte  Dvbost^ip)  between  legitimate  and  illegitimate  children, 
in  regard  to  the  satisfexjtion  of  a  legacy  by  a  portion,  although 
it  gives  the  latter  an  advantage  over  the  former.  In  the  present 
case  the  testator  has  not  recognized  any  relationship  whatever 
subsisting  between  himself  and  the  legatee.  In  consideration  of 
law  none  existed.  This  is  not  the  case  of  a  parent,  or  of  a  per- 
son acting  as  a  parent,  or  discharging  parental  duty  towards  the 
legatee.  The  legacy  differs  in  nothing  from  one  to  a  mere  lega- 
tee. Now  it  has  never  been  determined  that  a  gift  to  a  mere 
legatee  is  an  ademption.  Nothing  therefore  operates  to  prevent 
the  plaintiff  jfrom  claiming  the  legacy  given  by  the  will. 

Decree  for  the  plaintiff^ 

(o)  18  Vea.  140. 


*Wallis  v.  Glynn.  [*282] 

1816: 11th  May  and  26th  June. 

Attachment  not  discharged  though  order*  for  time  had  been  obtamed,  ser\rice  of  a 

copy  of  the  order  not  being  good  service,  unless  the  production  of  the  original  is 

dispensed  with  by  the  opposite  party. 

A  MOTION  was  made  to  discharge  an  attachment  which  had 
issued  for  want  of  an  answer,  upon  the  ground  of  an  order  for 
time  to  answer  having  been  obtained  by  the  defendant  just  before 
(he  attachment  issued,  and  which  time  was  not  yet  expired.  It 
appeared  by  affidavit  that  the  defendant  had  obtained  an  order 
for  time,  but  that  he  had  only  served  a  copy  of  the  order  upon 
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1815. — ^Adamson  v.  Armitage. 

the  plaintiff's  clerk  in  court,  without  having  produced  the  origi- 
nal. It  was  also  stated  that  the  copy  was  incorrect,  purporting 
to  be  for  a  month's  time  to  answer  instead  of  six  weeks,  which 
had  been  obtained. 

Sir  Samuel  Romilly^  in  support  of  the  motion,  contended  that  it 
was  not  usual  in  practice  to  show  the  original,  and  that  the 
plaintiff's  clerk  in  court  ought  to  have  sworn  in  his  affidavit 
against  the  present  motion,  that  he  believed  no  such  order  was 
obtained. 

Mr.  Hart^  against  the  motion,  insisted  that  by  the  practice  the 
original  should  be  produced. 

The  Lord  Chancellor  : — I  believe  it  is  the  practice  to  show 
the  original  order  upon  serving  a  copy,  unless  it  is  dispensed 
with. 


June  26^1. — The  motion  having  stood  over  in  order  that  the 

defendant's  solicitor  might  make  an  affidavit  upon  the 

[*283]     ^subject,  such  affidavit  was  afterwards  filed ;  but  the 

same  not  being  satisfactory  to  the  above  point,  the  Lord 

Chancellor  gave  judgment  upon  the  motion.    His  lordship  stated 

that  he  understood  that  by  the  strict  practice  it  was  not  enough 

to  show  the  copy  of  an  order ;  that  in  the  present  instance  the 

solicitors  on  both  sides  seeemed  to  have  acted  according  to  the 

.  strict  practice,  and  therefore  the  attachment  could  not  be  touched. 

The  motion  was  refused. 


Adamson  V,  Armitage. 


EoLLa — 1815:  21st  and  26th  June. 

A  bequest  of  "  the  balance  of  my  account  witii  the  interest  thereon,  to  be  nested  by 
my  executors  in  the  hands  of  trustees  whom  they  shall  choose  and  name,  the  in- 
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tame  mUk^  theraitn  to  be  for  4ier  sole  me  and  benefit,^  is  ah  aibflohite  iirterest^ 
«iid  Mt  a  life  eatate  merely.  The  pJHor  gift  of  the  ftuid  is  not  limited  by  the  sab- 
aeqaent  mention  of  its  produce,  and  the  direction  as  to  trastees  is  not  restricted. 

Benjamdt  Hay,  by  his  will  dated  the  22d  November,  1811, 
Tbequeathed  as  follows :  "  I  give  and  bequeath  unto  my  very 
trusty  and  valuable  servant  Lydia  Adamson,  the  balance  of  my 
account  in  Mr.  Downing's  hands,  with  the  interest  thereon,  to  be 
vested  by  my  executors  in  the  hands  of  trustees  whom  the^  shall* 
choose  and  name,  the  income  arising  therefrom  to  be  for  her  own 
dole  use  and  benefit^ 

On  a  bill  filed  by  Lydia  Adamson  against  the  execu- 
tors, for  the  purpose  of  being  satisfied  the  above  *legacy,     [*284) 
a  question  was  made  whether  the  plaintiff  was  entitled 
to  the  above  legacy  absolutely,  or  only  for  her  life. 

Mr,  Hart  and  Mr.  Home  for  the  plaintiff,  contended  that  she 
was  entitled  to  the  absolute  property,  and  referred  to  EUon  v. 
Shephard.{a)  Tliere  was  no  disposition  over  of  the  legacy.  The 
Subsequent  words  do  not  abridge  the  effect  of  the  prior  ones,  and 
the  words  "  sole  use  and  benefit''  give  it  to  her  separate  use^ 
without  any  necessity  for  the  word  "  separate"  being  used  in  the 
Will. 

Sir  Samuel  BomiUy  and  Mr.  Heald  for  the  defendants.  Hie 
income  to  arise  from  interest  and  dividends  is  only  given  to  the 
legatee,  and  the  direction  in  the  will  that  the  trustees  should  be 
appoitited  by  the  testator's  executors  would  be  otherwise  of  no 
use.  There  is  nothing  in  EUon  v.  Shephard  but  the  dictum  of 
Sir  Thomas  Sewell,  which  at  all  applies  to  the  present  case. 

Mr.  Hart  in  reply  mentioned  a  case  of  RawUns  v.  Carr.  The 
testator,  by  separating  this  frmd  and  directiag  the  iqppointment 
of  trustees  of  it,  shows  that  he  did  not  mean  that  it  should  return 
again  into  his  general  personal  estate. 

17 
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1816. — ^Ex  parte  Jaokaon. 

The  Master  op  the  Rolls  : — ^The  propositiou  stated  by  Sir 
Thomas  Sewell  may  not  have  been  strictly  necessary  to  the  de- 
cision of  the  case,*  but  it  is  conformable  to  the  subsequent  author- 
ity of  Philipps  V.  C?ia7nierlain,{a)  Though  it  is  other* 
[*285]  wise  with  respect  to  real  estate ;  yet  in  the  case  *of  per- 
sonalty, words  of  qualification  must  be  used  to  give  a 
life  estate  only.  Prima  fade  general  words  will  give  the  whole 
interest  in  the  latter,  though  only  a  life  estate  in  the  former.  It 
is  not  necessary,  however,  here  to  call  in  aid  that  doctrine.  The 
entire  fund  is  here  given,  and  therefore  words  would  be  necessary 
to  reduce  that.  The  testator  gives  "the  balance  of  his  account 
in  Mr.  Downing's  hands  with  the  interest  thereon,"  and  then 
comes  a  direction  to  vest  it  in  trustees'  hands,  and  "  the  income 
to  arise  therefrom  to  be  for  her  sole  use  and  benefit."  Now  al- 
though the  gift  of  the  produce  merely  would  only  carry  a  life 
rinterest,  yet  the  prior  gift  is  of  the  fund  itself,  and  the  direction 
as  to  trustees  will  not  limit  it  What  the  testator  says  relative 
to  trustees  is  only  directory  and  not  restrictive ;  that  is,  the  leg- 
atee is  to  enjoy  it  in  that  mode.  I  think  also,  the  words  "  for 
her  sole  use  and  benefit"  would  vest  the  property  exclusive  of 
the  marital  right.  There  was  a  case  mentioned  in  Lumb  v- 
Miine8,{b)  where  Lord  Alvanley  held  that  a  disposition  to  the 
wife  for  her  oion  use  must  be  intended  for  her  separate  use.  I 
am  clearly  of  opinion  that  the  legatee  is  entitled  to  the  absolute 
interest. 

(o)  4  Vea.  6L  (6)  6  Ves.  617. 


[*286]  *Ex  PARTE  Jackson. 

1816 :  2'7th  and  29th  June. 

A  banknipt  hizDself  cannot  be  chosen  the  assignee  of  his  own  estate. 

The  question  in  this  case  was,  whether  a  bankrupt  could  be 
.chosen  the  assignee  of  his  awn  estate  and  effects? 
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1816. — Ex  parte  Jackson. 

It  was  the  petition  of  Henry  Jackson,  the  bankrupt,  who  had 
been  chosen  such  assignee,  and  sought  of  the  court  to  have  the 
choice  confirmed. 

An  order  had  been  made  on  the  2d  March  last,  for  discharging 
former  assignees,  and  for  directing  the  creditors  to  choose  new 
ones.  A  meeting  of  the  creditors  had  accordingly  taken  place 
on  the  15th  April  last,  when  the  bankrupt  was  chosen  assignee 
without  any  opposition.  He  was  stated  to  have  passed  his  last 
examination,  and  to  have  received  his  certificate. 

Sir  Samuel  Bomilly  contended  that  there  was  no  objection 
upon  general  principles  to  such  a  choice,  and  that  a  bankrupt 
might  be  assignee  of  his  own  estate,  just  as  well  as  a  trustee  or 
executor  of  another  person's.  There  was  even  a  precedent  for 
it  in  a  case  before  Lord  Hardwicke,(a)  on  the  22d  June,  1727,  of 
Daniel  Cowper,  a  bankrupt,  who  had  not  only  been  chosen  as- 
signee of  his  own  estate,  but  had  even  signed  his  own  certLficate, 
and  which  the  Lord  Chancellor  had  approved  o£ 

Mr.  Hart  and  Mr.  Bd\  on  the  part  cf  several  credi- 
tors, 'objected  to  the  choice,  contending  that  the  law     [*287] 
had  divested  the  bankrupt's  property  out  of  him,  and 
that  there  were  also  duties  to  be  discharged  by  an  assignee  which 
the  bankrupt  could  not  discharge. 

The  Lord  Chancellor,  upon  looking  at  the  case  referred  to, 
observed  that  the  bankrupt  had  there  signed  the  -certificate  as 
representative  of  his  father,  who  was  a  creditor.  His  lordship 
said  he  would  look  into  the  records  in  the  bankrupt  office  for  the 
particulars  of  that  case.  The  present  case,  however,  was  to  be 
decided,  not  upon  the  right  of  the  bankrupt  being  himself  a 
creditor  by  representation,  but  on  the  rights  of  the  other  credi- 
tors. If  anybody  had  asked  whether  in  sending  it  to  the  credi* 
tors  to  choose  new  assignees,  it  was  meaiit  that  the  bankrupt 

(a)  Greene's  Bankrapt  Law,  Seo. 
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1815.-— ETz  |>aite  Jacksott 


flhould  be  chosen,  his  lordship  would  have  answered  that  lie  had 
no  such  intention.  It  was  a  matter  of  absolute  surprise  to  him 
to  hear  of  such  a  thing  taking  place.  The  circumstance  of  hav- 
ing obtained  the  certificate  made  no  difference.  Creditors  often 
think  proper  to  give  a  bankrupt  his  certificate  to  obtain  his  tes- 
timony. But  if  he  is  to  be  the  plaintiff  in  actions  brought  to 
recover  the  bankrupt's  property,  there  is  an  end  of  his  testimony. 


June  29«ft. — ^The  next  day  his  lordship  sat,  he  stated  that  he 
had  searched  the  books  in  the  bankrupt's  office,  in  which  orders 
lof  dismissal  of  petitions,  as  this  was  stated  to  have  been,  wei« 
entered,  but  there  was  no  trace  of  the  case  which  had  been  cited. 
It  might,  however,  have  passed  in  court  as  fat  as  die  case  was 
intelligible ;  for  it  was  not  to  be  supposed  Ihat  Mr.  Greene  woulA 
have  inserted  it  in  his  book  without  any  authority.  On 
.[*288]  ^looking  through  the  statutes  and  authorities,  his  lord- 
ship could  not,  however,  bring  himself  to  confirm  the 
choice  made  of  the  bankrupt  as  assignee,  if  any  other  person 
could  be  foimd.  Without,  therefore,  going  through  the  pajticu- 
lar  grounds  for  his  opinion,  which,  however,  he  said  he  would 
state,  if  any  gentleman  wished  it,  he  thought  there  must  be  aH 
«rder  made  for  the  creditors  to  proceed  to  a  new  choice. 

His  lordship  afterwards  added,  that  on  looking  at  every  step 
to  be  taken  imder  the  bankrupt  laws^  it  was  impossiUe  not  to 
see  that  the  bankrupt  could  not  be  assignee.  For  instatioe,  what 
was  to  become  of  the  covenants  entered  into>  by  hirn  as  \ 
with  the  oonmiisaioDers? 
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181«.^VIUMI  1!.  WickkHBL 


WlOKHAM  V.  WiCKHAN. 

Tenant  for  life  without  impeachment  of  waste  other  than  wUftU  uxuie^  held  entitled 
to  the  interest  of  money  produced  by  sale  of  timber.  Any  claim  of  tenant  for  life 
to  cat  timber  is  a  qnestioB  at  law  only. 

Augusta  Aim  Hatfield  Kays,  by  her  wfll  dated  the  2^ 
April,  1801,  devised  and  appointed  her  real  esta&s  to  the  follow^ 
iiig  uses;  that  is  to  saj,  "to  the  nae  of  Mr&  Wiekham  Provosl 
for  her  life  without  impeachment  of  waste  further  than  wilful 
waste)  and  after  her  death  to  the  use  of  the  ohild  of  which  she  is 
now  pregnant,  in  case  it  shall  be  a  daughter,  for  her  life  without 
impeachment  of  waste,  and  after  the  death  of  the  said 
^daughter  to  the  use  of  the  first  and  eyerj  other  son  [^289] 
aenrerallj  and  suoeessiyel j  in  tail  male,  and  &iling  such 
iasue,  or  if  tho  child  of  which  the  said  Mr&  Wiekham  Pio^ 
vest  is  now  pregnant  should  prove  a  son,  then  I  give  the  saidl 
lands  and  hereditaments  to  Bell  Wiekham  Provost  the  younger 
for  her  life,  without  impeachment  of  waste  other  than  wHfiil 
waste,  and  to  her  first  and  every  other  son  severally  and  succes- 
sively in  tail  male,  and  &iling  such  issue  to  the  use  of  Stevens 
Dineley  Totton,  his  heirs  and  assigns  forever." 

The  question  was  who  was  entitled  under  thei  above  will  to 
the  purchase-money  of  timber  fit  to  be  cut  upon  the  said  estate, 
whether  the  tenants  for  life,  or  the  owner  of  the  first  estate  of 
inheritanee? 

Sip  Arthur  PiggoU,  Sir  Samnd  Bomilly^  Mr.  Hdrt^  Mr.  Cook 
and  Mr.  Benyon^  for  the  two  different  tenants  fbr  life,  contended 
that  upon  the  construction  of  the  will  they  were  entitied  to  every 
fidr  profit  of  the  estate,  doing  no  mischief,  being  '\^  e%ot  only 
impeachable  for  what  is  };ermed  in  equity,  destruction,  such  as 
cutting  young  trees  nqt  fit  to  be  cut.  But  at  all  events  the  ten- 
ants for  life  were  entitled  to  the  interest  of  the  mouey  produced 
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1816.-— Ex  paite  Biydgea 

by  the  sale  of  the  timber.    PowhU  v.  The  Duchess  of  BoUan{a) 

and  TuUy  v.  Tully  there  cited. 

Mr.  Leach  and  Mr.  ShadweU^  on  the  other  hand,  contended 
that  the  tenants  for  life  were  impeachable  of  waste  other  than 
permissive  waste,  there  being  no  distinction  between 
[*290]  voluntary  and  wilM  waste.  *They  relied  upon  Bewick 
V.  Whitfield(b)  as  settling  that  the  tenant  for  life  was 
only  entitled  to  have  sufficient  left  for  repairs,  and  an  allowance 
for  damage  done*on  the  ground,  but  not  to  have  any  allowance 
for  the  timber,  which  belongs  to  the  first  owner  of  the  inheritance. 

The  Master  of  the  Rolls  determined  upon  the  authority 
of  an  unreported  case  of  Osbom  v.  Osbom  before  Lord,  Eldon, 
that  the  tenants  for  life  were  entitled  to  the  interest  for  their 
lives  of  the  money  produced  by  the  sale  of  the  timber.  As  to 
the  right  of  the  tenants  for  life  to  cut  timber,  his  Honor  seemed 
to  consider  that  if  they  claimed  any  such  right,  it  was  a  question 
at  law  only. 


Ex  PARTE  BrYDGES, 


1816 :  13th  July. 

Ck)6t8  of  the  committee  of  a  lanatic  trustee  oonyeying  within  the  statute  must  be 
paid  out  of  the  lunatic's  estate. 

The  Master  in  this  case  having  reported  that  Feamley,  a  lu- 
natic, was  a  trustee  within  the  meaning  of  the  late  act,(c)  and 
the  court  having  thereupon  ordered  his  committee  to  convey, 
the  application  stood  over  till  this  day  for  the  purpose  of  deter- 
mining whether  the  committee  should  not  have  his  costs. 

Mr.  Tfempfe^contended  that  the  committee  was  entitled  to  his 
costs  like  any  other  trustee. 

(o)  3  Ves.  3T4.  (c)  4  G«o.  II,  a  10, 

%  3  P.  W.  266. 
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1816.— WiUan  y.  WilUoi. 
*Sir  Samvd  RomiUy  opposed  it.  [*291] 

The  Lord  Chancellob  determined  that  the  estate  of  the 
cestui  que  trust  must  not  bear  the  expense,  but  that  it  must  be 
paid  out  of  the  lunatic's  estate,  and  said  that  the  rule  was  so. 


WiLLAN  V.  WiLLAN. 


1815:  14ihandl5ih  July. 

After  publication  passed,  before  the  hearing,  witnesses  cannot  be  examined  in  the 

Master's  office  as  to  any  of  the  same  &ct8,  without  special  order.    A  petition  was 

directed  to  be  presented. 

A  MOTION  was  made  on  the  part  of  the  plaintiff  that  the  Mas- 
ter to  whom  this  cause  stood  referred  might  be  directed  to  receive 
such  evidence  as  the  plaintiff  proposed  to  lay  before  him  by  the 
affidavits  of  competent  witnesses  sworn  for  that  purpose,  or  to 
examine  witnesses  upon  interrogatories  before  the  said  Master, 
in  order  to  repel  the  claim  of  the  said  defendant  in  respect  of 
improvements  alleged  to  have  been  made  by  him  on  the  £Bkrms 
and  lands  in  question  in  the  cause  during  his  occupation  thereof. 

Depositions  had  been  taken  by  the  examiner  before  the 
hearing. 

By  the  decree,  the  Master  was,  amongst  other  things,  directed 
to  inquire  and  state  whether  any  and  what  lasting  improvements 
had  been  made  by  the  said  defendant,  or  by  any  of  his  under- 
tenants upon  any  of  the  premises. 

*A  state  of  fiswjts  had  been  carried  in  by  the  plaintiff     [*292] 
and  interrogatories  left  to  be  settled  by  the  Mastei,  but 
he  had  written  underneath  the  draft  interrogatories,  as  follows : 
"  17th  April,  1815.    The  depositions  taken  on  the  part  of  the  de- 
fendants having  been  published  by  the  examiner,  and  office 


^pies  thereof  taken  by  the  solicitor  of  the  plaiTitiff!%  I  ibktk  I 
am  not  authorized  to  sanction  an  examination  of  witnesses  om 
the  paiTt  of  the  plaintifiGs  to  thesaj9cie.n»attiei:9;  £|ii:^if  ibe  plaintifi 
9xe  entitled  nQw  to*  exajaaiouB  vitnidapes,  I  approbend  ilte  iatem^ 
gatories  ^a:e  not  to  be  settled  by  me  without  thQ  speeial  offdsr  ^ 
the  court..  I.  S.  Harvey." 

Mr.  FonUanque^  Mr.  Hart  and  Mr.  Trower^  were  in  support  of 
the  motion.  Parkinson  v.  Ingram{d)  was  cited  by  them,  and 
Shepherd  v.  Oollyer,  in  1744,  there  referred  to. 

Sir  Samuel  Bomilly  and  Mr.  Leach,  opposed  the  motion. 

The  Lord  Chancsllor  said,  that  after  publication  passed 
prior  to  a  decree,  and  the  depositions  had  been  seen,  it  was  quite 
clear  tuat  ftirther  witnesses  could  not  be  examined  without  leave 
of  the  court,  which  could  not  be  obtained  but  with  great  diffi- 
culty, and  that  as  to  particular  fects  only.(ft)  But  when  a  decree 
directs  particular  inquiries  to  be  made,  the  court  thereby  in  effect 
does  give  leave  to  examine  witnesses  as  to  the  subject  of  the  in- 
quiries. The  Master  cannot,  however,  examined  witness  who 
has  been  examined  in  chief  without  leave  of  the  court 
[*293]  It  was  settled  by  Lord  Hardwicke  that  the  Master  *coiild 
re-examine  a  party  in  the  cause  without  leave,  but  not 
a  witness,  because  the  decree  was  that  he  might  examine  parties 
as  he  should  see  fit,  and  he  settles  the  interrogatories  for  the  ex- 
amination of  the  parties,  but  not  for  the  examination  of  the  wit- 
nesses. As  the  present  case  involves  an  important  point  of  prac- 
tice, I  desire  the  register  to  ftimish  me  with  the  register's  hook 
of  the  case  of  Shepherd  v.  Gollyer  ;  and  if  necessary  I  will  caB 
upon  all  the  Masters  to  certify  as  to  the  point  of  practice. 

July  Ibih, — ^This  day  his  lordship  mentioned  that  he  had  read 
the  above  case  of  Shepherd  y.  Colly er  from  the  register's  book, 
and  which  case  goes  to  prove  that  the  Master  is  right  in  thQ 

(a)»Te&«e3. 

9fi  See  FwodH  x  MtOMimara^  8  Veft  aU. 
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objection  he  now  makes.  It  appears  there  vras  a  direction  in  that 
case  for  the  Master  to  inqnire  as  to  the  value  of  an  estate ;  wit- 
nesses had  beexL  eswoined,  wi  their  evi^noe  eommunicated  to 
both  parties ;  afterwards  it.  wa^  coBoeiyod  tiiat  the  evidence  of 
another  particniar  individual,  being  the  tenant  of  the  estate,  was 
necessary  to.  be  had  upon  the  subject  of  lie  value  of  the  estate.  A 
special  application  was  made  to  examinei  that  particular  individ- 
ual. As  far  as  the  case  goes,  therefore,  it  confirms  the  judgment 
of  the  Ma3t^  ^%  a  special  ordej?  ia  necessary. 

The^  appJioation  stood  over,  his  lordship  directing  that  a  peti- 
ti<m  should  be  presented,  atating  the.  particKdar  Qijcum3tances  of 
the  case»  with  ^t^ 


♦PiETKM  V.  Thompson.  [*294J 

19»>UtbMy. 

fMatff  iwkl9  hii  tleoljipz^  wkeoB^.QoiQg  iA  tivis  court  aa^Lin  a  fixroiga  oovt  of  lawi. 

Sir  Sakvjsl  BoAOiiLY  moved,  that  all  further  proceedings  ux 
ttbis  cause  might  be  stayed,,  the  plainti&  haYi^g  instituted  pro- 
ceedings in.  this  tK>norable  court  and  in  one  of  the  judiciax;;^ 
oouxts  at  Avastevdam  for  one  and  the  same  maMer,  and  having 
since  made  their  election  to  proceed  in  the  said  last-mentioned 
Qourt;  and  that  th^  plaintifife  might  pay  the  costs  of  the.prq 
oeedings^  here  subsiequent  to  their  having  so  elected  to  proceed 
m  the  oQurt  at  Aoisterdam, 

Mr^  Agar  opposed  the  motion. 

The  LoBiD  Chancellor  directed  that  an  affidavit  should  be, 
produced^  verifying  a  letter  from  the  agent  of  the  defendant  at 
Amsterdaok  to  the  defendant  here,  mentioimg  the  fact  of  th% 
plaintiff  having  elected  to  proceed  there. 
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[*295]    *Ex  PARTE  Brown,  in  the  Matter  of  Sir 
John  Norris'  Charttt. 

1813 :  31st  Jannaiy  and  20(ih  July. 

Constnictive  trusts  held  not  within  the  62  Geo.  lU,  a  101,  which  giyes  relief  upon 
petition  in  the  case  of  charities. 

This  was  qpginally  a  petition  presented  under  the  late  act  of 
Parliament,(a)  by  Zacbariah  Boult,  and  several  other  persons ; 
•  and  it  stated  that  Sir  John  Norris  had,  by  an  indenture  bearing 
date  January  10th,  1609,  conveyed  to  certain  trustee  therein 
named,  their  heirs  and  assigns  forever,  all  those  little  piddles  and 
parcels  of  ground  in  the  parish  of  Bray,  in  the  county  of  Berks^ 
whereon  several  cottages  were  then  erected  and  built,  containing 
by  estimation  five  acres,  which  were  therein  mentioned  to  be  lands 
assorted,  or  purpestures  within  the  said  parish,  or  the  peram- 
bulation thereof;  and  also  all  manner  of  gardens,  backsides, 
rents,  and  all  other  profits  and  appurtenances  whatsoever  there- 
imto  belonging,  in  as  beneficial  a  manner  as  the  same  were 
granted  to  him  by  certain  letters  patent  therein  mentioned,  to 
hold  the  same  to  them,  their  heirs  and  assigns,  upon  certain 
charitable  trusts  therein  mentioned.  In  the  month  of  July,  1700, 
an  inquisition  was  taken  at  Maidenhead,  by  virtue  of  a  commis- 
sion under  the  great  seal  of  England  for  that  purpose,  by  virtue 
of  which  the  said  commissioners  ordered  that  the  several  persons 
therein  mentioned  to  be  in  possession  of  the  said  cottages  and 
lands,  should  forthwith  quit  the  possession  thereof  unto  the  then 
surviving  trustee  of  the  same,  and  that  new  trustees  should  be 

appointed  of  the  said  charity  estate.  In  the  year  1728, 
[*296]    *the  heir  at  law  of  the  said  surviving  trustee  conveyed 

the  said  charity  estate  to  new  trustees.  In  the  year 
1740,  a  bill  by  way  of  information  was  filed  in  the  High  Court 
of  Chancery  against  the  then  occupiers  of  the  said  charity  estate, 
to  compel  them  to  deliver  up  possesssion  thereof;  and  that  the 

(a)  63  Geo.  m,  a  lOL 
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several  occupiers  of  the  said  premises,  or  the  gjeater  part  of  them 
thereupon,  without  putting  in  any  answer  to  tie  said  bill,  agreed 
by  writing  under  their  several  hands  to  attorn  tenants  of  the  said 
premises  to  the  then  trustees  thereof,  and  acknowledged  by  the 
same  writing  the  said  charity  premises  to  be  in  their  several  oc- 
cupations. The  petition  alleged  that  a  particular  description  of 
such  charity  estates,  so  attorned  to,  is  contained  in  a  book  signed 
by  the  then  tenants  of  the  said  charity  estates :  that  such  book 
has  ever  since  remained  in  the  hands  of  the  churchwardens  of 
the  said  parish  of  Bray ;  and  that  the  said  charity  estates  have,  by 
divers  conveyances,  become  vested  in  the  said  petitioners  Zacha- 
riah  Boult  and  several  other  persons,  upon  the  trusts  of  the  said 
charity.  That  through  the  negligence  of  the  fprmer  trustees 
thereof  since  the  year  1743,  the  said  charity  estates  have  come 
into  the  possession  of  persons  not  objects  of  the  said  charity ;  and 
that  many  of  them  refuse  to  acknowledge  the  right  of  the  said  char- 
ity, and  claim  the  respective  possessions  as  their  own  absolute 
inheritance ;  and  that  Brown  and  others  dispute  the  claim  of  the 
said  charily  trustees,  and  pretend  to  hold  the  cottages,  pieces  of 
land  and  premises  which  are  in  their  possession  respectively,  as 
their  own  absolute  property,  insisting  that  the  same  never 
belonged  to  the  said  charity ;  whereas  it  was  insisted  that  the 
said  several  cottages,  pieces  of  land  and  premises  so  in  the  pos- 
session of  Brown  and  the  other  persons  named  in  the  petition, 
are  parts  of  the  premises  granted  by  the  said  Sir  John 
*Norris  upon  the  charitable  trusts  aforesaid.  The  peti-  [*297] 
Idon,  therefore,  of  Boult  and  the  otter  trustees  prayed 
that  the  said  premises  so  severally  occupied  by  Brown  and  others 
might  be  declared  to  belong  to  the  said  charity,  and  to  be  vested 
in  the  said  trustees  upon  the  trusts  thereof;  and  that  Brown  and 
the  other  persons  therein  mentioned  to  be  in  the  seVeral  occupa- 
tions of  the  said  premises,  might  be  severally  decreed  and  or- 
dered to  give  and  deliver  up  to  the  said  trustees  possession  of  the 
said  premises  so  occupied  by  them  respectively ;  and  that  they, 
together  with  other  persons  therein  mentioned,  might  pay  the 
costs  of  the  said  petition,  which  they  were  therein  alleged  to 
have  rendered  necessary  by  dicfputing  the  right  of  the  said  trua- 
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tees  on  behalf  of  the  said  chanty  to  the  said  pieces  of  laud  isk 
their  possessioa  Tespectiyel  j. 

The  said  petitiosk  came  os  to  be  heard  on  the  28th  day  of 
February  last,  when  the  Lord  Chancellor  was  pleased  to  order 
that  the  said  petition  should  stand  dismissed  as  against  Luoj 
Hyde  without  costs ;  and  as  to  the  other  parties,  it  was  ordered 
that  it  should  be  referred  to  one  of  the  Masters  of  the  court  to 
inquire  whether  the  estates  claimed  by  Brown  and  the  othera 
were  the  charity  estates,  and  the  coiisiideration  of  all  farther 
directions,  and  of  the  costs  of  the  said  application  as  to  the  said 
other  parties,  was  reserved  until  after  the  said  Master  should 
have  made  his  report,  with  liberty^  to  apply  as  there  should  \>^ 
ooeaaion. 

Against  this  order,  Brown  and  the  several  other  personn 
whom  it  prejudiced,  now  presented  a  petition^  praying  that  i^ 
might  be  discharged,  and  which  last-mentioned  petitiou  noir 
came  (»  to  be  heard. 

[*^d8]  *Mr.  Hart  arg»ed  that  the  act  of  Parliament  did  nok 
give  the  Court  of  Chancery  jurisdiction  upon  petition^ 
to  make  any  order  against  a  party  claiming  by  advense  title  to  a 
oharity ;  but  that  in  such  a  case  an  information  was  the  propeir 
remedy.  Your  lordship  decided  this  point  in  the  case  of  Dfk 
Wilhams'  tnist  some  short  time  ago.  The  order  which  haa 
been  made  in  the  present  case,  having  been  made  in  a  aummairir 
way,  is  in  that  respect  defective. 

Mr.  Leach  in  support  of  the  order,  relied  upon  the  words  oS 
the  statute,  as  expressly  declaring  that  an  ord^  shall  be  final 
and  conclusive,  unless  tiiere  skajl  be  an  appeal  to  the  House  oi 
Lords  within  two  years.  The  appeal,  therefore,  lies  th«w» 
This  brder  has  been  passed  and  entered  by  the  proper  officef^ 
But  the  order  is  right,  the  court  having  jurisdiction  by  the 
express  words  of  the  act,  "in  every  case  of  the  breach  of  any 
trusty  or  supposed  Ineach  of  any  trust  created  for  charitable  pui^ 
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poses,  or  wherever  the  order  or  direction  of  a  court  of  equity- 
shall  be  deemed  necessary  for  the  administration  of  any  trust  for 
charitable  purposes."  Now,  wherever  la&ds  are  acquired  bekmg^ 
ing  to  a  charity  by  any  person,  he  becomes  a  trustee  for  that 
oharity;  unless  he  is  a  purchaser  for  a  valuable  consideFatioii 
without  notice.  But  the  &ct  appean  in  1Mb  cttse  that  the  party 
does  not  sustain  that  character. 

Mr.  Sari  in  reply : — ^It  could  never  be  meant  by  ilie  legislature 
that  an  order  obtained  by  surprise,  for  instance,  could  only  be 
relieved  by  appeal  to  the  House  of  Lords.  This  is  like  the 
jurisdiction  in  bankruptcy,  in  which  the  Chancellor  may  review 
his  own  judgments,  though  the  bankrupt  statutes  give 
him  no  express  authority  so  to  do.  *In  the  next  place,  [^99] 
the  words  of  the  act  do  not  apply  to  constructive 
trustees,  but  only  to  actual  trustees. 

Sir  Samuel  BomiUy^  as  amicus  curiae  begged  to  observe  that  a 
party  taking  lands  as  in  this  case,  could  not  be  deemed  guilty  t)f 
a  breach  of  trust  within  the  words  of  the  statute,  because  he  was 
not  in  &ct  a  trustee  till  he  took  the  assignment,  even  if  he  were 
afterwards.  He  further  stated  that  the  Vice-Chancellor  had  de^ 
termined  that  he  could  not  upon  petition  set  aside  a  lease,  or 
even  an  agreement  for  a  lease  of  charily  land& 

The  Lord  Chanoellok:— As  this  is  a  question  of  conside^ 
able  importance,  I  shall  take  time  before  I  determine  it,  and  also 
to  consider  whether  an  explanatory  act  is  not  required. 


Jidy  2Qih. — ^This  day  his  lordship  stated  that  his  opinion  upotL 
lihis  case  was,  that  constructive  trusts  were  not  within  the  mean* 
ing  of  the  act 
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[*800]  *MooRHOUSB  V.  Db  Passou. 

ROLL&— 1815:  18th  Jnly. 

Oross-examining  a  witness  in  equity  la  no  waiver  of  an  objection,  on  the  groond  oi 

'   interest,  to  the  competency  of  such  witness. 

A  QUESTION  in  this  case  arose  upon  reading  evidence,  whe- 
ther an  objection  to  the  competency  of  a  witness,  upon  the 
ground  of  interest,  had  not  been  waived  by  the  opposite  party 
having  cross-examined  such  witness. 

The  defendant  had  examined  the  witness  in  chief;  and  the 
plaintiflF,  at  the  end  of  a  string  of  interrogatories,  put  the  ques- 
tion as  to  the  interest  of  the  witness.  The  witness  admitted  his 
being  interested. 

It  was  contended  that  a  party  after  examining  a  witness,  and 
finding  that  his  evidence  was  unfavorable,  could  not  then  turn 
round  and  object  to  the  competency  of  such  witness. 

The  Master  of  the  Rolls  took  some  time  to  consider  of  the 
objection,  and  on  the  above-mentioned  day,  determined  in  fiivor 
of  the  objection  to  the  evidence.  He  observed  that  the  case  of 
Scott  V.  Fentmck{a)  was  in  point.  His  own  industry  had  enabled 
him  to  find  one  other  case  alao  in  point,  namely,  that  of  the  cor- 
poration of  jSutton  Oolefield  v.  Wtlson.{b) 

These  two  cases  were,  however,  irreconcilable.  Con- 
[*301]  sidering  the  question,  then,  upon  principle,  he  ^thought 
the  cross-examination  was  no  waiver  in  equity.  At  law 
a  witness  was  examined  as  to  his  interest  upon  the  voir  dire ; 
but  in  equity  the  party  intending  to  try  the  competency  of  a 
witness  upon  that  ground  had  no  opportunity  of  doing  so.  He 
could  know  nothing  of  his  evidence  till  publication.  The  objec- 
tion, therefore,  could  only  be  known  after  the  examination  had 
taken  place. 

<a)  Gwill.  1250.  (p)  1  Yem.  26i. 
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1816.— Oardner  ▼.  Marqais  of  Tovnahend. 


Gardner  v.  Marquis  of  Townshend. 

BOLL&— 1816 :  lYth  and  18th  July. 

A  party  entitled  as  equitable  tenant  in  tail,  under  a  settlement  in  which  is  a  core* 
nant  to  convej  lands  to  the  uses  of  such  settlement ;  afterwards  and  upon  his  own 
marriage,  covenants  also  to  conyej  lands  of  leas  value :  though  he  obtains  a  de- 
cree for  the  execution  of  the  first  mentioned  covenant,  the  second  covenant  is  no 
lien  in  equity  upon  the  lands  so  decreed  to  be  conveyed. 

• 

In  the  year  1807,  the  defendant  George  Ferrars  Townshend* 
Marquis  Townshend,  by  his  then  description  of  the  Right  Hon- 
orable George  Ferrars  Townshend,  Lord  Chartley,  eldest  son 
and  heir  apparent  of  the  Right  Honorable  George,  Earl  of  Lei- 
cester, since  deceased,  which  said  George,  Earl  of  Leicester,  was 
the  eldest  son  and  heir  apparent  of  the  then  George,  Marquis 
Townshend,  since  deceased,  upon  his  intended  marriage,  cove- 
nanted that  he  would  weU  and  sufficiently  convey  and  assure,  or 
cause  or  procure  to  be  conveyed  and  assured,  freehold  manors, 
messuages,  lands,  tenements  or  other  hereditaments  of  the  clear 
yearly  value  of  4,000?.,  to  the  uses  in  such  settlement  exoressed. 

The  defendant  was  entitled,  at  the  time  of  executing 
*the  above  settlement,  under  the  marriage  settlement  of  [*302] 
the  said  George,  Marquis  Townshend,  to  have  real  estate 
of  the  clear  yearly  value  of  5,000Z.  conveyed,  amongst  other 
uses,  to  himself  in  remainder  in  tail.  In  1808,  being  after  his 
said  marriage,  the  defendant  filed  his  bill  for  the  execution  of 
the  last  mentioned  covenant,  and  which  was  decreed  in  1810. 

The  plaintiff  filed  the  present,  which  was  a  supplemental  bill, 
charging  that  the  real  estate  of  6,000t,  which  the  defendant  had 
by  the  said  decree  been  declared  entitled  to  have  settled  upon 
him,  was  the  only  property,  which  he  had  to  answer  or  satisfy 
the  covenant  in  his  own  marriage  settlement,  whereby  he  was 
boimd  to  settle  real  estates  of  the  value  of  4,000i  per  annum,  for 
the  benefit  of  his  wife  and  children. 
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The  bill  prayed  that  the  coyenant  to  setiJe  laads  of  4,0001 
per  annum,  might  be  dedaied  a  lien  in  equity  upon  the  lands  of 
5,000Z.  per  annum,  decreed  to  be  settled  upon  the  defendant 

Mr.  BenyoUj  for  the  plaintiiSJ  referred  to  the  authorities  of  Deoh 
con  V.  Smith,{a)  and  the  rule  as  laid  down  by  Lord  Talbot  in 
Lechmere  y.  Lechmere(J))  as  establising  the  principle,  that  where 
a  party  coyenant  to  conyey  and  settle  lands  and  tenements  to 
Certain  uses,  and  he  afterwards  purchases  lands,  but  does  not 
make  any  settlement  of  them  pursuant  to  the  articles  and  coy- 
enant, that  the  after-purchased  lands  shall  be  to  the  uses  of  the 
settlement.  He  contended  that  the  present  case  came  within  that 
principle. 

The  Master  of  the  Eolls,  without  hearing  tiie 
t*808]  *other  side,  was  of  opinion  that  ihough  a  person  who 
purchased  lands,  haying  entered  in  a  prior  coyenant  io 
conyey  and  settle  lands,  might  be  prestmied  so  to  purchase  in, 
discharge  of  his  coyenant,  yet  that  in  the  present  case  Lold 
Townshend  could  not  be  considered  as  in  the  light  of  a  purchasat 
so  liable,  but  was  in  &ct  entitled  in  equity  to  the  lands  in  ques- 
tion at  the  time  of  his  entering  into  the  coyenant;  and  that  his 
afterwards  getting  a  decree  for  an  actual  conyeyance  firom  the 
trustees  could  make  no  difference.  He,  therefore,  thought  that 
the  present  bill  could  not  be  sustained. 

Bill  dismissed. 
(a)  8  Atic  323.  (h)  Caaea  Temp.  TUbot,  98. 


Platts  V.  Button. 

1315:2'7thJta7. 

If  the  proprietor  of  a  tmk  gives  permlMloii  to  sevienl  to  poblialL  it^  aud  thea  otbflm 

oopjr  it,  he  must  bring  hU  action  before  be  oan.have  an  iz^unotion  to  reetrain  tbt 

pirating  his  copyright 

A  MOTION  was  made  for  an  injunction  to  restrain  the  puUirik* 
ing  or  selling  copies  tif  tiie  music  of  certain  daDoed,  specified  f^ 
the  bill,  and  notice  of  motion. 
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It  appeared  by  the  affidavits  that  one  tone  had  been  published 
seyenteen  years ;  others  later ;  and  one  in  1814. 

The  defendants  swore  that  the  mnsic  having  been  published 
by  other  music  sellers,  they,  the  defendants,  had  copied  the 
tunes,  being  ignorant  that  they  were  the  property  of  the  plaintiff. 

*Mr.  HdH  and  Mr.  TroUope  for  the  motion.  [*804:] 

Si  Samuel  BomtUy^  against  it,  made  another  objection  besides 
the  publication  above  mentioned,  namely,  that  there  was  no  affi- 
davit cS  tilde  ffled  by  the  plaintiff  till  after  the  defendants  had 
put  in  their  answer,  which  had  been  held  could  not  be  done. 

The  Lord  Chancellor  said,  that  the  giving  permission  to 
some  persons  to  publish,  and  then  others  copying,  rendered  it 
necessary  for  the  plaintiff  to  bring  his  action  at  law  before  he 
could  come  for  an  injunction  to  this  court 


BoE  t;.  Gudgeon. 


1815:  24th  July. 

The  court  refosed  to  order  money  to  be  paid  into  oomt,  appearing  upon  books  de- 
posited in  the  ICaster'a  office. 

UpaK  an  application  to  compel  the  defendant  to  pay  into  court 
a  balance,  stated  to  appear  upon  ca*tain  books  of  account  de- 
posited by  the  defendant  in  the  Master's  office ;  it  appeared  that 
the  plaintiff  being  an  infant,  had  filed  his  bill  for  an  account 
against  the  defendant,  to  whose  answer  exceptions  had  been 
taken  for  not  setting  out  the  account.  The  question  of  insuffi- 
ciency for  not  setting  out  the  account  had  been  before  the  court 
iqpon  exceptions  to  the  Master's  report  The  defendant  swore 
that  his  reason  for  not  setting  out  the  aocoant  was,  that  it  was  so 
voluminous^  that  the  stamps  to  the  schedule  would  alone  coat 

18 
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20,O0OZ.  The  court  thereupon  had  OTdeied  the  defend- 
[*305]    ant  to  deposit  the  books  *«of  account  in  the  Master's 

office,  to  be  considered  as  part  of  the  answer.  Upon  an 
examination  of  the  said  books,  the  plaintiff  founded  the  above 
motion. 

» 

The  Lord  Chancellor  said  the  former  practice  was,  to  allow 
the  plaintiff  to  move  only  upon  the  answer  admitting  a  balance, 
to  have  the  same  paid  into  court  Afterwards  the  court  permit- 
ted the  motion  to  be  made  upon  an  examination.  But  this  court 
will  never  try  the  items  of  an  account ;  and  in  the  case  of  JiiUs 
V.  Hanson,  it  refused  to  order  a  sum  to  be  paid  in  upon  an  ac- 
countant's view  of  the  result  of  an  account  The  same  objectkm 
existed  in  the  present  case  as  in  that  of  Mills  v.  Hanson,  and 
therefore  the  court  could  not  order  any  balance  appearing  by  the 
books  in  the  Master's  office  to  be  paid  into  court. 


Kerrison  v.  Sparrow  and  others. 

1816  :  26th  and  2Uh  Julj. 

The  court  refused  to  entertain  Jurisdiction  agi^st  commissioners  of  sewers,  to  res- 
train their  remoTing  a  float  or  tumbling  bay,  upon  a  riyer;  such  remoral  being 
stated  to  be  irreparable  mischiefl 

This  was  an  application  to  dissolve  an  injunction  which  had 
been  obtained  by  the  plaintiff^  to  restrain  the  defendants,  who 
were  commissioners  of  sewers,  from  removing  a  float  or  tumbling 
bay  erected  by  the  plaintiff  upon  the  river  Waveney. 

t 

The  plaintiff  being  the  sole  proprietor  of  the  navigation  of  iho 
above  river,  and  in  1808  the  flood-gates  or  waster  water-gates  at 

one  of  the  locks  called  Beccles  lock  having  become  de- 
[*806]    cayed  and  rotten,  he  removed  *the  same,  and  instead 

thereof  put  down  a  float  or  tumbling  bay  of  the  same 
hdght    The  defendants  having  thereupon  ordered  a  writ  to  be 
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directed  to  the  sheriff  for  empannelliiig  a  jury  as  in  the  case  of  an 
obstruction,  an  inquisition  was  taken,  and  it  was  found  thereby 
that  the  erection  of  the  float  was  an  impediment  to  the  current, 
which  occasioned  its  overflowing  its  banks ;  and  that  the  plain- 
tiff ought  to  abate  and  remove  the  same.  The  commissioners 
thereupon  ordered  the  plaintiff  to  remove  the  said  float  before 
the  21st  October,  1814,  under  the  penalty  of  an  hundred  marks. 

The  bill  charged,  that  if  the  float  were  to  be  removed,  the 
^^  water  would  be  too  low  for  the  bai^s  employed  in  the  naviga- 
Alteon,  whereby  the  plaintiff  would  suffer  irreparable  injury,  and  it 

prayed  a  perpetual  injunction  i^gainst  the  defendants  removing 

the  said  float 

Sir  Samuel  Romilly  and  Mr,  WingfiM^  in  support  of  the  motion, 
argued  that  the  commisaoners  of  sewers  had  no  right  to  destroy 
the  navigation  of  a  river,  and  which  would  be  attended  with 
irreparable  injury  to  the  plaintiff's  property.  In  such  a  case  this 
court  had  jurisdiction  to  restrain  them,  as  had  been  done  by  the 
Duchy  Court  of  Lancaster,  another  court  of  equity,  upon  a  bill 
filed  for  that  purpose,  in  a  case  of  Hall  v.  Mason,  stated  in  Callis' 

Beadings  on  Sewers,  page  262. 

• 

Mr.  ffart  and  Mr.  Trotverj  agsunst  the  motion,  insisted  that  this 
court  had  no  jurisdiction,  and  that  the  plaintiff's  remedy  was  by 
certiorari  to  the  King's  Bench,  and  cited  4  Com.  Digest,  Title 
Sswer.  D,  page  464 ;  1  Sid.  78 ;  1  Salk,  145 ;  2  Bro.  336 ;  1  Vent. 
78.  By  the  stat.  23  Hen.  VIII,  c.  5,  the  commissioners  ap- 
peared to  be  justices  of  record,  with  a  court  of  their  *own  [*307] 
and  great  powers.  The  same  appears  from  Callis'  Head- 
ings, 129. 

The  Lord  Chancellor  said,  there  seems  to  have  been  a  de- 
fective verdict  in  the  case  of  Hall  v.  Mason.  He  would  take 
time  to  consider  of  the  present  case. 


July  21th. — ^This  day  his  lordship  said  he  could  not  restrain 
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the  defendanta  I^  however,  he  ehangdd  hia  vaind  hf  fte  Mon- 
day Mlawing,  he  would  mention  it  with  his  leasons ;  bat  if  he 
did  not  mention  it,  the  injuncti<m  must  be  considered  a^dissolTed. 


July  SlsL — ^Bis  lordship  this  daj  a^in  mentioned  tbe  case, 
and  said  that  he  had  looked  into  the  statute,  commission,  and  all 
the  cases,  and  thought  the  plaintiff  had  a  ahortex  s^mody  in  the 
case  than  by  suit  in  this  court.  ,^. 


[*S08]  *EDWAia>s  V.  M*Leay  and  othebs. 

BouA— 181&:  19th  Jvly, 

The  defendant  haying  sold  and  conveyed  land  to  the  plaintif!^  soggeedng  that  he  had 
a  title,  and  it  afterwards  a|ipearing  that  he  was  not  entitled  to  pai%  the^same  be* 
ing  an  encroadanetLt  ftom  a  common,  though  no  evictioa  had  happened  or  was 
threatened:  a  bill  lies  to  set  aside  the  ooar^ymod,  aad&r  »  return  of  the  porchafle- 
noney,  and  all  expensefc 

,  In  May,  1811,  the  defendants  representing  themselves  to  be 
seised  or  entitled  in  fee  simple,  or  to  hare  full  power  and  au- 
thority to  dispose  of  the  fee  simple  and  ioheritance  of  a  messuage, 
stables^  coach'house,  lands  and  hereditaments,  at  Clapham,  con* 
tracted  to  sell  the  same  to  the  plaintiff  for  5,8902. ;  and  by  inden* 
tures  of  the  24th  and  25th  May,  1811,  the  same  were  conveyed 
to  him.  The  plfdntiff  aflerwards  laid  out  a  consideiable  sum  of 
money  in  repairs  upon  the  house  and  premises.  Soon  after  the 
completion  of  the  purchase,  he  discovered  that  part  of  the  fore 
court,  and  of  the  driving  way  or  road  leading  up  to  the  house ; 
together  with  the  whole  of  the  ground  upon  which  the  coach* 
house  and  stables  stood,  had  been  formerly  part  of  Clapham 
Common,  and  were  in  1781,  enclosed  and  taken  from  the  com- 
mon. The  bill  charged  that  the  defendants  were  aware  of  the 
above  circumstance,  and  not  having  disclosed  the  same  to  the 
plaintiff,  were  guilty  €i  a  gross  fraud  and  imposition  upon  him, 
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and  tint  tiba  |daintiff  could  not  have  disco^red  it  ftom  the  ab 
abraet ;  abd  &e  bill  therefore  prayed  that  the  contract  might  be 
dedat^ed  Void,  and  that  the  defendants  might  be  compelled  to 
repay  to  the  plaintiff  his  purehase-motiey  and  what  he  had  laid 
oat  on  the  premises  widi  interest 

It  appeared  in  evidence  for  the  plaintiff;  that  the  first  enclo- 
«nre  of  part  <rf  Ae  common  was  in  or  about  1781,  by  Thornton, 
the  then  proprietor  ci  Ac  house.  In  1808  Thornton 
aold  to  the  defendants.  By  their  Answer  they  asserted,  [*309] 
that  it  was  since  the  filing  of  the  bill  that  they  for  the 
first  time  had  heard  that  the  ground  on  which  the  coach-house 
and  stables  stand  did  formerly  constitute  part  of  the  commotL 
But  ihey  admitted  that  at  the  time  of  making  the  agreement  with 
ihe  plaintiff^  they  had  heard  it  rumored,  in  the  parish  of  Clap- 
ham,  that  the  jriece  of  ground  on  which  four  houses,  being  no 
part  of  the  said  messuages  and  hereditaments  sold  to  the  plain- 
tiff were  built,  had  been  part  of  the  said  common. 

It  af^eared  that  the  ground  upon  which  the  four  houses  stood 
was  adjoining  to  that  part  of  the  premises  bought  by  the  plain- 
tiff which  had  formerly  been  part  of  the  common.  When  the 
defendants  purchased,  the  whole  was  lying  together  in  one  plot ; 
but  they  divided  off  the  piece  on  which  the  four  houses  were 
builtj  selling  the  rest  only  to  the  plaintiff 

By  the  evidence  of  a  witness  of  the  name  of  Oopeland,  it  ap 
peared  that  in  May  and  June,  1811,  there  were  three  vestry-meet- 
ings hdd  a||  Clapham,  that  he  was  present,  lEind  that  the  meetings 
were  for  the  purpose  of  entering  into  consideration  respecting  a 
claim  made  by  the  parish  to  the  piece  of  waste  or  common  on 
which  the  said  four  houses  stood,  and  to  the  piece  of  waste  or 
common  on  which  the  stable  and  coach-house  stood ;  and  that  he 
attended  at  the  desire  of  Malcolm  and  defendant  Prescott,  to  let 
them  know  what  passed  at  tlie  said  meetings,  and  that  he  learned 
that  part  of  the  driving  way,  and  that  the  stable-yard  and  ground 
en  which  the  coach-house  and  stables  were  built,  had  been  origi- 
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nally  enclosed  from  Clapbam  Common.  He  oonmranicated  to 
Malcolm  and  Preseott,  the  claim  of  the  pariA  to  the  said 
[*310]  land,  and  that  the  parishionera  *intended  to  perambulate 
the  boundaries  of  the  parish  to  ascertain  and  diaoover 
trespasses  committed  on  the  said  common,  by  the  said  erections 
and  enclosure,  and  by  other  enclosures.  Malcolm  and  Prescott 
in  reply,  told  the  witness  that  the  ground  forming  tke  stable- 
yard,  part  of  the  drive  or  carriageway,  and  on  which  the  coach- 
house and  stables,  and  the  four  houses  are  erected,  and  a  field 
enclosed  by  a  brick-wall  to  a  house  in  the  occupation  of  Mr. 
Franks,  was  once  part  ot  the  said  common;  but  that  the  same 
had  been  enclosed  so  many  years  the  parish  oould  do  nothing 
with  it,  and  that  the  same  was  as  good  a  freehold  as  the  other 
parts  of  the  estate.  The  witness  stated  that  he  was  present  on 
Holy  Thursday,  1811,  when  the  boundaries  of  the  parish  were 
perambulated,  and  that  the  perambulators  crossed  or  passed  over, 
and  on  the  outside  of  the  coach-house  and  stables,  and  stable-yard, 
and  part  of  the  fore-court  of  the 'premises;  in  a  few  days  after 
wards  he  informed  the  defendant  Prescott  what  the  perambula- 
tors had  doncy  who  told  him  that  they  had  done  'vvrong  by  going 
over  the  walls  and  going  through  the  stable-yard,  and  part  of  the 
front  court  of  the  premises. 

On  the  part  of  the  defendants,  a  witness  of  the  name  of  Will- 
shire  stated  that  in  1811,  he  had  a  conversation  with  the  plain- 
tiff's father,  who  said  that  it  was  very  much  to  be  lamented  that 
the  defendants  had  erected  the  four  houses,  as  they  had  certainly 
injured  the  house  which  he  had  bought  fojr  and  on  the  part  of 
the  plaintiff;  and  also  that  he  understood  the  sam^  had  given 
great  umbrage  to  the  people  of  Clapham,  who  said  they  were 
built  on  the  waste.  The  witness  was  at  the  time  of  the  conver- 
sation employed  as  a  surveyor  by  the  plaintiff  to  pre- 
PSII]  pare  ^plans  of  the  said  messuage  and  lands  to  be  in* 
serted  in  the  plaintiff  ^s  deed  of  conveyance. 

The  case  was  argued  by  Mr.  Leach  and  Mr.  Spranger  for  the 
plaintiff,  and  by  Mr.  Hari  and  Mr.  Shadwdl  for  the  defendants 
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It  liad  stxxxl  a  considerable  time  for  judgment,  and  on  the  above 
day  the  Master  of  the  Soils  gave  a  written  judgment  as  follows : 

"  This  is  a  bill  of  rather  an  unusual  description.  It  is  brought 
by  the  pxirchaser  of  an  estate  who  has  had  a  conveyance  made 
to  him,  for  the  purpose  of  setting  aside  the  sale  and  getting  back 
his  purchase-money,  on  the  groimd  of  an  alleged  misrepresenta- 
tion with  regard  to  the  title  to  a  part  of  such  estate. 

"It  cannot  certainly  be  contended  that  by  the  law  of  this 
country,  the  insufficiency  of  a  title,  even  when  producing  actual 
eviction,  necessarily  furnishes  a  ground  for  claiming  restitution 
of  the  purchase-money.  By  the  civil  law  it  was  otherwise.  By 
our  law  a  vendor  is,  in  geheral,  liable  only  to  the  extent  of  his 
covenants.  But  it  has  never  been  laid  down,  that  on  the  sub- 
ject of  title  there  can  be  no  such  misrepresentation  as  will  give 
the  purchaser  a  right  to  claim  a  relief  to  which  the  covenants  do 
not  extend.  In  the  case  of  l^rmsUm  v.  Pate  there  was  no  ingre- 
dient of  fraud.  Both  parties  misapprehended  the  law.  The  ven- 
dor had  no  knowledge  of  any  fact  which  he  withheld  from  the 
purchaser.  In  the  case  of  Bree  v.  H6lb€ch^{a)  it  did  not  at  all  ap- 
pear that  the  party  knew  that  the  mortgage  which  he  assigned 
was  a  forgery.  Lord  Mansfield  says,  "if  he  had  discov- 
ered *the  forgery,  and  had  then  got  rid  of  the  deed  as  a  [*S12] 
true  security,  the  case  would  have  been  different"  And 
the  plaintiff  had  leave  to  amend  his  replication,  in  case  upon  in- 
quiry the  facts  would  support  a  charge  of  fraud. 

"Whether  it  would  be  a  fraud  to  offer  as  good,  a  title  which 
the  vendor  knows  to  be  defective  in  point  of  law,  it  is  not  neces- 
sary to  determine.  But  if  he  knows  and  conceals  a  fact  material 
to  the  validity  of  the  title,  I  am  not  aware  of  any  principle  on 
which  relief  can  be  refused  to  the  purchaser.  What  then  is  the 
case  made  by  this  plaintiff?  He  states  that  the  vendors  repre- 
sented themselves  to  be  seised  or  entitled  in  fee  simple,  or  to 
have  full  power  and  authority  to  dispose  of  the  fee  simple  and 

(a)  VoiagL  Bep.  630. 
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inheritance  of  the  whole  and  every  part  cf  the  premises  offered  to 
him  for  sale  without  exception,  as  to  any  part  whatsoever  there- 
of;  whereas,  in  truth,  there  was  a  considerable  part  of  those 
premises  to  which  the  vendois  had  no  title,  or  at  least  no  other 
title  than  was  derived  fiom  a  possession  &om  about  the  year 
1781,  of  what  had  been  a  portion  of  the  waste  or  common  of  the 
manor  of  Clapham.  He  asserts  that  the  vendors  knew  that  the 
part  in  question  was  an  enclosure  from  the  common — ^that  they 
did  not  disclose  the  fact  to  him,  and  that  he  could  not  discover 
it  from  the  abstract.  He  also  asserts  that  this  part  of  the  pur- 
chased  premises  is  material  to  the  convenient  enjoyment  of  the 
rest. 

"  The  defendants  admit  that  they  did  make  such  representation 
as  is  stated  with  respect  to  the  whole  of  the  premises — ^they  say 

they  do  not  believe  that  any  of  those  premises  ever  did 
[*813]     compose  part  of  the  common ;  *but  supposing  the  &ct 

to  be  otherwise,  they  deny  that  such  feet  was  within 
their  knowledge.  They  admit  that  no  such  feet  appeared  on  the 
abstract,  and  they  also  admit  the  part  in  dispute  to  be  material 
to  the  convenient  enjoyment  of  the  rest  of  the  premises  sold. 

"  The  points  then  on  which  the  parties  are  at  issue  are  only 
these  two.  Was  this  at  any  time  a  part  of  the  common  ?  Was 
it  known  by  the  defendants  so  to  have  been?  I  say  these  are 
the  only  two  points,  because  I  do  not  find  it  asserted  in  the 
answer,  that,  supposing  the  ground  in  question  to  have  been 
really  taken  from  the  common,  the  defendants  have  acquired,  or 
have  any  means  of  making  a  good  title  to  it. 

"  As  to  the  first,  I  think  it  very  fully  proved,  that  down  to 
about  the  year  1781,  this  piece  of  ground  made  a  part  of  the 
common.  Whether  a  little  sooner  or  a  little  later,  is  not  yexy 
material ;  but  it  seems  sufficiently  ascertained,  that  it  was  in  that 
year  that  Mr.  Thornton,  the  then  owner  of  the  house  bought  by 
the  plaintiOf,  for  the  first  time  separated  this  spot  from  the  rest 
of  the  common.    According  to  the  usual  progress  of  an  encroach- 


CASES  IN  CHANCEEY.  818 

18l5.^£dwuds  Y.  li'U^  and  oOmibl 

xoent  it  was  first  encloeed  with  a  slight  fencer  low  paling,  a 
paasage  aci^oiB  it  beiiig  left  open ;  the  fence  or  paling  was  after- 
wards raised;  and  finally  the  whole  erioroaohment  was  sur- 
rounded with  a  brick  wall.  On  the  other  side  it  is  not  attempted 
to  be  sbown,  that  prior  to  the  year  1781,  this  ground  was  in  any 
way  appurtenant  to  the  adjoining  house,  or  had  been  in  the 
exdusive  ooeupation  of  any  person  whatever. 

'*  Then  as  to  the  second  point,  there  is  a  considerable 
*body  of  evidence,  partly  direct  and  partly  ciroum-  [*S14] 
Btantial,  tending  to  show  that  Mr.  Presoott)  one  of  the 
vendors,  and  who  acted  for  the  rest,  must  have  known  that  this 
had  been  common,  and  had  at  different  times  been  claimed  by 
the  parish  as  such.  It  appears  that  he  was  an  inhabitant  of  the 
parish  from  the  year  1787 ;  that  there  was  a  parochial  committee 
established  in  1796,  for  the  purpose  of  watching  and  guarding 
against  encroachments  on  the  common ;  that  Mr.  Presoott  was  an 
active  member  of  such  committee,  and  usually  attended  their 
meetings ;  that  in  the  book  kept  of  the  proceedings  of  such  com- 
mittee, he  is  marked  as  present  on  the  1st  June,  1801,  on  whidi 
day  the  following  resolution  is  entered : — '  Eesolved,  that  it  is 
the  opinion  of  this  committee,  that  the  part  of  the  common  taken 
in  by  Mr.  Thornton,  firom  the  house  occupied  by  Mr.  Collick  to 
Acre  Lane,  be  continued  to  the  purchaser  of  his  estate  on  his 
making  application  to  the  vestry  for  the  same  after  the  sale,  on 
signing  the  book  as  an  acknowledgment,  and  paying  a  shilling 
a  year  to  the  parish ;  the  lord  of  the  manor  also  signing  his 
assent'  It  is  stated,  that  Mr.  Prescott  must  have  been  at  the 
meeting  on  that  day ;  otherwise  his  name  would  not  have  been 
entered.  But  whether  he  was  actually  present  when  this  resolu- 
tion passed,  nobody  can  at  this  distance  of  time  distinctly  recol- 
lect. It  appears  by  the  plan,  and  by  the  evidence,  that  the 
ground  in  question  in  this  cause  answers  the  description  of  that 
mentioned  in  the  resolution  as  lying  between  the  house  then 
occupied  by  Mr,  Collick  (now  by  Mr.  Franks)  and  Acre  Lane. 
It  further  appears,  that  before  the  agreement  with  the  plaintiff, 
some  persons  to  whom  the  defendant  had  leased  or  sold  that 
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part  oJUhe  ground  enclosed  from  the  common,  whidi 
[*815]    lay  net^t  to  the  *oomer  of  Acre  Lane,  tad  begun  to 

erect  four  houses  thereon ;  that  complaints  had  been 
addressed  to  Mr.  Prescott  by  different  persons  on  the  subject  of 
these  erections,  as  being  made  on  part  of  the  common;  and  the 
defendants  themselves  admit  in  their  answer,  that  thej  had 
heard  it  rumored  in  the  parish  that  the  piece  of  ground  on  which 
the  four  houses  were  buUt  had  been  part  of  the  common,  ff  I 
rightly  understand  the  evidence,  it  was  by  the  defendants  that 
the  ground  on  which  the  four  houses  were  built  was  first  sepa- 
rated from  the  rest  of  the  ground  taken  in  fix>m  the  common. 

"  It  is  further  proved  by  a  Mr.  CJopeland,  that  he  was  employed 
by  Mr.  Prescott  and  a  Mr.  Malcolm,  toother  of  the  vendors  (who 
is  since  dead),  to  attend  some  vestry  meetings  held  in  May  and 
June,  1811,  relative  to  this  encroachment,  in  order  that  he  might 
communicate  to  them  (Prescott  and  Malcolm)  what  should  pass 
at  those  meetings ;  and  that  he  accordingly  informed  them  that 
the  parishioners  claimed  all  the  ground  in  question  as  being  taken 
from  the  common,  and  that  they  intended  to  perambulate  the 
boundaries  of  the  parish  to  ascertain  what  trespasses  had  been 
committed  on  the  common.  He  says,  that  on  his  making  this 
communication,  Malcolm  and  Prescott  told  him  that  all  this 
ground  had  once  been  part  of  the  common,  but  that  the  same 
had  been  enclosed  so  many  years,  the  parish  could  do  nothing 
with  it  It  appears  that  the  parishioners  did,  on  the  23d  May, 
1811,  make  their  perambulation,  and  that  Mr.  Prescott  inquired 
and  was  informed  as  to  the  course  taken  by  the  perambulators, 
which  was  such  as  to  include  the  whole  of  the  groimd  in  ques- 
tion in  what  they  claimed  as  common  belonging  to  the  parish. 

What  is  the  result  of  all  this  evidence  ?  not  indeed  that 
[*316]    Mr.  Prescott  *knew,  of  hisown  knowledge,  that  this  had 

been  part  of  the  common,  or  that  he  had  with  his  own 
eyes,  seen  the  encroachment  made,  but  that  he  had  so  much  in- 
formation on  the  subject  as  made  it  altogether  improper  and  un- 
fidr  to  represent  to  a  purchaser,  as  it  is  admitted  he  and  the  other 
vendors  did,  that  they  were  seised  or  entitled  in  fee  simple,  or 
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had  foil  power  and  authority  to  dispose  of  the  fee  simple  and  in- 
heritanoe  of  the  whole  and  every  partj  without  exception,  of  the 
premises  which  they  offered  to  the  plaintiff  for  sale.  Be  it  that 
he  entertained  the  opinion,  which  he  and  Mr.  MalQolm  expressed 
to  Mr.  Copeland,  that  after  such  a  length  of  time  the  parish  could 
not  support  the  claim  which  they  were  then  making ;  did  he  or 
could  he  believe  that  he  and  the  other  vendors  had  the  same 
good  and  unexceptionable  title  to  this  spot,  as  against  all  the 
world,  that  they  appeared  to  have  had  in  the  ancient  part  of  the 
estate  ?  And  supposing  some  of  the  information  to  have  been 
acquired,  as  perhaps  it  was  after  the  representation  had  been 
made,  was  it  fair  to  allow  the  purchaser  to  proceed  to  complete 
his  contract  on  the  faith  of  a  representation  which  the  vendors 
at  the  time  of  such  completion  knew'  to  be  substantially  untrue  ? 
The  suppressed  facts,  if  disclosed,  would  at  all  events  have  influ- 
enced the  price,  even  supposing  the  purchaser  might  have  been 
willing  to  run  a  risk  with  regard  to  the  title.  It  was  contended 
at  the  bar  that  the  plaintiff's  father,  who  acted  as  his  agent  in 
the  purchase,  had  notice,  though  not  from  the  defendants,  that 
this  ground  had  been  a  part  of  the  common.  This  is  grounded 
on  a  passage  in  the  evidence  of  a  Mr.  Willshire,  who  says  that 
some  time  in  or  about  the  month  of  June,  1811,  Thomas  Ed- 
wards, the  &ther  of  the  plaintiff,  in  conversation  with 
the  ^deponent,  said,  that  it  "was  very  much  to  be  [*317] 
lamented  that  the  defendants  had  erected  the  four  houses 
at  the  comer  of  Acre  Lane,  as  they  had  certainly  injured  the 
house  he  had  bought ;  and  also  that  he  understood  the  same  had 
given  great  umbrage  to  the  people  of  Clapham,  who  said  they 
were  built  on  the  waste."  This,  it  is  to  be  observed,  relates  en- 
tirely to  the  ground  on  which  the  four  houses  were  built  It  is 
a  little  extraordinary  that  the  defendants,  who  contend  that  the 
rumor  which  they  admit  they  had  heard  about  this  part  of  the 
ground  being  taken  from  the  waste,  excited  in  their  minds  no 
suspicion  that  the  ground  included  in  the  plaintiff's  purchase 
had  ever  made  part  of  such  waste,  should  yet  insist  that  the  very 
same  degree  of  information  possessed  by  the  plaintiff's  father, 
was  to  him  full  notice  of  a  fact  which  they  were  unable  to  infer 
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from  such  information.  But  it  is  still  more  extraordinary,  when 
we  consider  the  very  different  degrees  ot  knowledge  which  the 
two  parties  possessed  on  the  subject.  The  defendants,  when 
they  made  their  purchase,  found  the  whole  of  the  ground  which 
is  now  proved  to  have  been  taken  from  the  common,  lying  to- 
gether in  one  plot.  They  divided  off  the  piece  on  which  the 
four  houses  were  built.  When  they,  therefore,  heard  it  asserted 
that  this  piece  had  been  taken  from  the  common,  they  might 
reasonably  enough  doubt  whether  the  whole  was  not  in  the  same 
predicament. 

"  But  a  stranger,  who  never  had  seen  the  ground  but  in  this 
divided  state  (which  as  &r  as  appears  was  Mr.  Edward's  case), 
would  have  no  reason  to  suspect  that  what  Was  asserted  with 
respect  to  one  division  must  equally  apply  to  another,  trom 
which  it  was  apparently  altogether  distinct  Mr.  Willshire  ad- 
mits he  did  not  tell  Mr.  Edwards  that  this  was  a  division  recently 
made,  or  give  him  any  information  fit)m  which  he  could 
[*318]  collect  *that  the  assertion,  if  true  as  to  one  part,  must 
equally  apply  to  the  whole. 

**  The  only  other  objection  which  the  defendants  make  to  the 
relief  sought  by  the  biU  is,  that  the  plaintiff  is  premature  in  his 
application,  inasmuch  as  he  has  not  yet  been  evicted,  and  may 
perhaps  never  be  evicted.  But  I  apprehend  that  a  court  of  equity 
had  quite  ground  enough  to  act  upon,  and  that  it  ought  now  to 
relieve  the  plaintiff  from  the  consequences  of  the  fraud  practiced 
upon  him.  It  may  be  true  that  the  commoners  are  barred  by 
having  acquiesced  for  more  than  twenty  years  in  the  enclosure. 
But  the  lord  will  not  be  conclusively  barred  till  sixty  yeare  shall 
have  elapsed.  I  have  already  observed  that  the  defendants  do 
not  pretend  that  there  is  any  circumstance  frt)m  which  a  title  in 
them  can  be  inferred,  supposing  the  fact  established  that  this 
made  part  of  the  common.  Though  the  lord  may  never  assert 
his  rights  is  the  plaintiff  to  be  compelled  to  remain  for  twenty- 
five  years  longer  in  a  state  of  uncertainty,  whether  on  any  day 
during  that  period  he  may  not  have  the  convenience  of  his  habi- 
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tation  entirely  destroyed  ?  I  apprehend  the  court  is  bound  to 
lelkve  him  from  that  state  of  hazard  into  which  the  misrepre- 
ientatioQ  of  the  defendants  has  brought  him. 

"There  must,  therefore,  be  a  decree  for  getting  aside  the  sale, 
and  repaying  the  purchase-money  with  costs*  The  defendants 
must  likewise  pay  to  the  plaintiff  all  the  expenses  he  has  been 
put  to  lelatiye  to  the  sale ;  and  he  must  have  an  allowance  for 
any  money  he  kid  out  in  repairs  during  the  time  he  was  in  pos- 
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Before  the  Vice-Chancellor. — 1815 :  1st  and  4th  AngosL 

Widow  held  not  to  be  put  to  her  election  by  a  devise  to  her  for  life  of  a  mannon- 

boaae  and  fifty  aereft  held  with  i%  being  port  of  the  aanie  estate  (rat  of  which  ahe 

ftltimftdfdowet. 

By  settlement,  dated  20th  May,  1772,  and  made  previous  to 
the  marriage  of  Lord  Dorchester  with  one  of  the  defendants, 
Maria  Lady  Dorchester,  the  portion*  or  fortune  to  which  the  said 
Lady  Dorchester  was  entitled,  consisting  of  personal  property, 
thereby  directed  to  be  invested  in  bank  stock,  was  settled  on  the 
said  Lord  Dorchester  for  his  life,  afterwards  to  the  said  defend- 
ant Lady  Dorchester,  for  her  life ;  and  after  the  deathof  the  sur- 
vivor of  them  for  the  benefit  of  their  children,  in  the  manner 
therein  mentioned,  without  any  reference  as  to  the  dower  to 
which  the  defendant,  Lady  Dorchester,  might  become  entitled 
out  of  the  estates  of  the  said  Lord  Dorchester  in  the  event  of  her 
surviving  his  lordship. 

In  1802,  Lord  Dorchester  purchased  the  fee  simple  and  inher- 
itaace  of  a  messuage  and  premises  in  Up  Nately,  and  also  enclo- 
sures and  other  land  thereto  belonging,  containing  about  thirty- 
three  acres.  And  in  1804,  Lord  Dorchester  also  purchased  the 
mansion  called  Stubbings,  and  the  lands  usually  held  therewith, 
containing  about  fifty 'four  acres,  and  also  a  messuage  or  farm- 
house and  lands  in  Bisham,  containiug  about  229  acres. 
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Lord  Dorchester,  by  his  will,  duly  executed,  dated  29th  Octo- 
ber, 1807,  after  bequeathing  to  the  defendant,  Lady  Dor- 
[*320]  Chester,  a  legacy  of  500Z.,  desired  that  their  *marriage 
agreement  might  be  fally  complied  with,  and  that  the 
bank  stock  there  alluded  to  be  entirely  at  her  disposal ;  and 
that  she  might  have  the  interest  and  profits  of  the  remainder  of 
that  stock  for  life,  and  after  her  death  he  left  the  said  remainder 
to  his  executors  in  trust,  to  increase  his  landed  property ;  and  he 
desired  that  she  might  have  Stubbings'  house  *during  her  life, 
with  the  ground  then  in  hand,  about  fifty-three  acres ;  all  the 
stock  thereon  alive  and  dead  he  gave  her,  and  all  the  household 
furniture,  with  the  linen,  plate,  clothes,  books,  manuscripts,  maps 
and  drawings ;  and  the  said  testator  directed  that  all  his  landed 
estates  should  be  attached  to  his  title  as  closely  as  possible ;  and 
all  the  timber,  woods  and  trees,  on  his  estates;  and  all  his  debts 
due  from  government ;  and  his  personal  property  not  otherwise 
disposed  of,  he  left  to  his  executors  in  trust  to  increase  his  landed 
property. 

Lord  Dorchester  died  on  the  7th  May,  1808. 

By  the  Master's  report,  made  in  pursuance  of  a  decree  direct- 
ing the  inquiry,  he  stated  that  as  Lady  Dorchester  had  no  joint- 
ure settled  upon  her  in  lieu  or  bar  of  dower,  he  was  of  opinion 
that  she  was  entitled  to  dower  in  or  to  the  said  messuage  or  ten- 
ement, bam,  stable  and  yard,  in  Up  Nately,  and  the  several  en- 
closures and  land  thereto  belonging,  containing  about  thirty- 
three  acres ;  and  he  was  of  opinion  that  she  was  also  entitled  to 
dower  out  of  the  mansion-house  and  estate  called  Stubbings, 
which  consists  of  about  283  acres  of  land,  if  she  thinks  fit  to 
forego  the  benefit  of  the  devise  to  her  by  her  late  husband  of  the 
said  mansion-house  and  fifty -four  acres  of  land,  part  of  the  said 
Stubbings  estate. 

[*821]        *To  this  report  Lady  Dorchester  took  an  exception ; 
for  that  the  Master  ought,  so  far  as  regards  the  Stub- 
bings estate,  to  have  stated  that  she  was  entitled  to  dower  out 


CASES  IN  CHANCERY.  ,  S21 

1816.— Iford  Dorchester  v.  Eari  of  Effingham. 

of  that  estate,  saye  and  except  as  to  the  mansion-houae  and  fifty- 
four  acres  of  land,  part  thereof  devised  to  her  for  life  bj  the 
will  of  her  said  late  husband 

Mr.  Oourienctf/  (in  the  absence  of  Mr.  Leach^  who  was  with 
him)  was  heard  alone  in  argument,  in  support  of  the  exception. 
He  contended  that  the  devise  of  part  of  the  estate,  namely,  of 
the  mansion-house,  and  the  fifty-three  acrefl  of  land  held  with  it, 
to  Lady  Dorchester  for  life,  could  not  have  the  eflFect  of  exclu- 
ding her  from  dower  out  of  the  rest.  Nothing  was  expressed 
upon  or  necessary  to  be  inferred  from  the  will  against  her  taking 
both.  Neither  was  the  devise  of  Stubbings  house  and  the  fiifty- 
three  acres  a  gift  upon  any  condition  that  she  should  not  have 
her  dower  out  of  the  rest  of  the  estate.  It  was  reducible  to  a 
question  of  intention  upon  which  Lady  Dorchester  might  claim 
the  benefit  of  the  devise  and  of  her  dower.  The  case  of  Btr- 
mingham  v.  Kirwan{a)  was  in  its  circumstances  veiy  like  the 
present  case,  in  which  Lord  Eedesdale  held  that  a  wife  was 
entitled  to  the  benefit  of  a  devise  of  a  house  and  demesne  for 
her  life,  paying  a  trifling  rent,  and  was  entitled  to  dower  out  of 
the  residue  of  the  estate,  although  the  same  were  devised  over. 
In  Strahan  v.  SiUion{b)  an  annuity  given  to  the  widow  was  held 
by  Lord  Alvanley  not  to  exclude  her  from  dower ;  and  that  in 
order  to  compel  a  widow  to  elect  to  take  under  a  will  or  dower, 
the  two  claims  must  be  inconsistent  with  .each  other.  There 
was  no  inconsistency  in  the  present  case  in  Lady  Dor- 
chester's taking  under  the  will,  *and  also  her  dower  as  [*822] 
to  the  rest  of  the  estate.  The  testator  probably  intended 
that  she  should  occupy  the  mansion  and  grounds  held  with  it, 
and  also  have  a  third  of  the  rents. 

Sir  Samuel  RomiUy  and  Mr.  Trower  on  the  other  side. 

The  rule  is,  that  if  it  appears  that  the  testator  intended  that 
his  widow  should  take  only  a  certain  interest,  then  she  must 

(a)  2  Sch.  and  Le£  444.  (6)  3  Yea.  349. 
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elect;  the  only  question,  therefore,  is  whether  the  testator  in 
this  case  intended  that  Lady  Dorchester  should  take  only  a  lim- 
ited part  of  the  estate,  not  her  legal  right  in  the  whole  ?  If  the 
argument  for  the  widow  is  well  founded  in  this  case,  she  must 
be  entitled  to  dower,  even  out  of  the  fifty-three  acres,  being 
part  of  one  entire  estate  out  of  which  she  claims  such  right, 
which  is  absurd  if  she  also  claims  such  fifty*three  acres  under 
the  will.  It  is  inconsistent  to  claim  her  thirds  of  the  283  acres, 
and  at  the  same  time  to  claim  the  whole  of  the  mansion-house 
and  of  fifty-three  acres  for  her  life.  But  it  is  to  be  collected 
that  the  testator  did  not  so  intend  from  the  passage  in  his  will, 
in  which,  after  the  deyise  to  his  widow  of  the  fifty-three  acres, 
he  directs  "that  all  his  landed  estates  should  be  attached  to  his 
title  as  closely  as  possible."  Those  words  clearly  express  an 
intention  to  exclude  the  widow  from  claiming  dower.  The 
widow  cannot  take  against  the  will  and  under  the  will  at  the 
same  time.  ' 

Mr.  Leach  in  reply: — ^Nothing  is  better  settled  in  the  profes- 
sion than  that  the  widow's  right  to  dower  can  only  be  excluded 
by  plain  expression  or  necessary  implication.    As  to  tihie  first, 

there  is  none.  As  to  the  second,  how  can  the  enlarging 
[^828]    her  interest  in  a  part,  by  giving  her  an  estate  *fi>r  life 

in  it)  be  supposed  to  mean  that  she  should  not  have 
dower  in  the  genen^l  estate?  In  the  absence  of  authority  na 
such  implication  arises.  But  thwe  are  several  cases  direcfly  in 
point,  Latvrence  v.  Latvrence(a)  and  Lemon  v.  Lemon{b)  and  Hit- 
chen  V.  I{itckerL{c)  As  to  the  point,  that  the  gift  here  is  of  a  part 
of  one  entire  estate,  there  is  too  much  refinement  in  it  for  the 
court  to  act  upon.  Every  man^s  estate  is  his  entire  estate,  and  it 
can  make  no  difference  as  to  dower,  whether  he  has  it  all  by  one 
title  or  by  twenty  different  titles. 

Thb  Vice-Chancellob:— Out  of  respect  to  the  Master,  as 
well  as  to  look  into  the  cases,  I  will  not  entirely  dismiss  this  case, 

(a)  2  Vera.  366.  (c)  Prec.  in  Chan.  133. 

(b)  2  Eq.  Cas.  Abr,  353,  PL  13, 
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but  I  will  state  my  present  opinion.  It  is  clear  that  the  will  in 
this  case  does  not  express  in  terms  that  the  widow  is  to  be  barred 
of  dower.  If  she  is  then  to  be  barred,  the  court  ^xust  collect  it 
by  inference.  A  court  must  be  cautious  in  doing  this,  it  being 
dangerous  to  collect  by  guessing  and  conjecturing  that  a  testator 
meant  what  he  has  not  said.  The  testator  in  this  case  might  not 
have  been  apprised  of  anything  about  dower  when  he  sat  down 
to  give  his  wife  the  enjoyment  of  the  house  and  grounds  about 
it  for  her  life.  Probably  he  had  no  intention  in  any  way  as  to 
dower  out  of  the  rest  of  his  estate.  Why  should  he  be  supposed 
desirous  of  excluding  her  from  dower  from  any  part  of  the  Stub- 
bings  estate,  and  at  the  same  time  to  have  meant  to  leave  the 
thirty-three  acres  open  to  her  right  of  dower,  which  the  plaintiflfe 
admit  that  she  is  entitled  to  ?  The  passage  in  his  will,  from 
which  an  intention  is  said  to  be  collected  of  excluding 
her  from  dower,  would  equally  exclude  her  *from  dower  [*324] 
of  the  thirty-three  acres  as  from  the  rest  of  the  estate. 
The  intention  collected  from  those  words  failing  as  to  the  thirty- 
three  acres,  upon  what  principle  can  it  be  applied  to  the  other 
land?  The  argument  derived  irom  its  being  the  same  estate,  is 
certainly  ingenious;  but  in  the  case  of  Birmingham  v.  Kirwan^ 
the  Chancellor  expressly  puts  the  question,  whether  the  implica- 
tion extends  to  the  rest  of  the  estate,  not  to  the  rest  of  his  estates ; 
and  he  determined  that  it  did  not.  It  seems  difficult  to  distin 
guish  that  case  from  the  present;  the  widow  there  having  a  de- 
vise to  her  of  part  of  an  estate  for  her  life,  and  the  will  disposing 
of  the  remainder  of  the  same  estate  to  another  person  for  lifa 
As  to  the  words  in  the  will  about  attaching  the  testator's  land  to 
his  title  as  closely  as  possible,  they  create  no  inconsistency  with 
the  claim  of  dower.  That  claim  may  postpone  or  abridge  such 
object  in  the  testator,  but  it  is  not  absolutely  inconsistent  and 
incompatible  with  it ;  and  both  object  and  daim  may  stand 
together. 


August  iilu — This  day  the  Yiob-^hanoellor  said  he  had. 
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looked  into  the  authorities,  and  reconatd^^  hte  opinion,  which 
he  still  retained,  and  therefore  ordered  the  exoeption  to  be  al« 
lowed. 


[*326]        .  *The  Case  of  the  ship  Harmoky. 

Before  the  Vice-chancellor. — 1816:  26th  and  2Hh  July. 

Prohibition  to  the  Prize  Ck)urt  for  proceeding  after  treatp  of  peace  with  America,  rt- 
ihsdd. 

1?His  was  a  petition,  praying  that  a  writ  of  prohibition,  re* 
tnmable  in  the  Court  of  King's  Bench,  might  issue  to  the  Bight 
Honorable  the  Judge  of  the  Admiralty  Prize  Court,  to  prohibit 
him  from  further  proceeding,  or  holding  plea  before  him  in  a 
suit  by  the  American  captors  to'  be  released  from  recapture  of 
the  ship  or  vessel  called  the  Harmony. 

The  British  ship  Harmony,  whereof  George  Norman  was 
commander,  with  a  cargo  of  wine  and  cork,  British  property,  on 
board,  sailed  from  Oporto  for  London,  on  the  26th  of  February, 
1815,  and  in  the  prosecution  of  the  said  voyage  was  seized  and 
(taken  as  prize  on  the  2d  of  March  following,  in  latitude  42^ 
^north,  and  longitude  12^  west,  off  Cape  Pinisterre,  by  the  Ameri- 
can privateer  James  Munroe,  David  Williams  commander.  A 
few  days  after  the  capture,  John  Nelson,  the  mate,  who  alone  of 
the  former  crew  was  left  on  board,  formed  a  plan  for  recapturing 
the  vessel,  and  on  the  24th  of  the  said  month  of  March,  in  lati- 
tude 47^  47'  north,  and  longitude  28^  18'  west,  cut  down  the 
prize  master  and  wore  ship  for  England,  arriving  at  Falmouth 
on  the  7th  of  April. 

Proceedings  were  afterwards  instituted  in  the  Admiralty  Prize 

Court  by  Nelson,  as  salvor  of  the  tried  ship ;  and  a  warrant  was 

decreed  in  due  fomi  to  arrest  the  said  ship  and  cargo  for  salvage, 

on  recapture  from  the  enemy.     By  interlocutory  decree 

[*326]     of  *the  said  court,  on  the  6th  of  May,  1815,  the  said 

shi^  and  cargo  were  condemned  in  such  salvage;  bul^ 
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fnrther  decreed  to  be  restored  to  Alexander  Hntchisen,  wlio 
claimed  as  owner  of  the  ship,  and  to  William  Lynch,  who 
claimed  the  cargo,  on  payment  of  their  proportions  of  the  salvage. 
This  being  aflierwards  paid,  the  ship  and  cargo  were  accordingly 
Restored  to  them. 

On  the  26th  of  the  said  month  of  May,  proceedings  were  in- 
stituted in  the  said  Court  of  Admiralty,  on  behalf  of  the  said 
American  captors,  claiming  to  be  released  from  the  recapture ; 
whereupon  a  monition  was  decreed  against  Nelson  and  the  own- 
ers of  the  ship  and  cargo,  to  show  cause  why  the  ship  and  cargo 
dK)uld  not  be  released,  because  the  recapture  had  been  eflFected 
after  the  period  specified  in  the  late  treaty  of  peace  between 
Great  Britain  and  the  United  States  of  America. 

The  said  treaty  of  peace  was  ratified  on  the  17th  of  February, 
1815.  The  London  Gazette  of  the  lith  of  March,  advertising 
the  treaty,  contained  a  proclamation,  stating,  that  "  in  order  to 
prevent  all  causes  of  complaint  and  dispute,  with  respect  to 
prizes  that  might  be  taken  after  the  space  of  twelve  days  from 
the  ratifications  of  the  treaty,  it  had  been  reciprocally  agreed, 
that  all  vessels  and  effects  which  might  be  taken  after  the  space 
of  twelve  days  from  the  ratifications,  upon  all  parts  of  the  coasts 
of  North  America,  from  the  latitude  of  twenty-three  degrees 
north,  to  the  latitude  of  fifty  degrees  north,  and  as  far  eastward 
in  the  Atlantic  Ocean  as  the  thirty-sixth  degree  of  west  longitude 
from  the  meridian  of  Greenwich,  should  be  restored  on 
each  side ;  and  that  the  time  should  be  thirty  *day8  [*82T1 
in  all  other  parts  of  the  Atlantic  Ocean,  north  of  the 
equinoctial  line  or  equator." 

The  British  owners  petitioned  for  the  prohibition  to  atop  the 
American  captors  from  proceeding  in  the  prize  court  in  conse- 
quence of  the  recapture. 

Mr.  Sort,  Dr.  LuMngton  and  Mr.  Heaidj  in  support  of  the 
prohibition,  contended  that  the  jurisdiction  of  the  j)ri26  60Jat, 
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which  he  says,  "  in  a  question  of  prize,  the  common  law  coort 
has  bo  right  to  prohibit ;  to  prove  it,  in  1  Sid.  820,  it  is  said  by 
the  court,  inasmuch  as  the  matter  there  was  "prize  or  no  prize," 
no  prohibition  shall  go ;  and  in  Oarth.  478, 10  Will.  8,  per  Gur., 

"  prize  or  ijj^  prize"  is  a  matter  not  triable  at  common 
[*3S0]    law,  but  altogether  appropriated  to  *the  juriadiction  of 

the  Admiralty.  The  true  reason  why  the  jarisdiotioii 
is  appropriated  to  the  Admiralty  is,  that  prizes  are  acquisitions 
jure  belli;  2Jidjus  belli  is  to  be  determined  by  the  law  of  nations, 
and  not  by  the  particular  municipal  law  of  any  oountry :  nor 
had  the  counsel  cited  one  instance  where  a  prohibition  was  ever 
granted  in  a  cause  of  prize."  The  sole  jurisdiction,  therefore,  in 
matters  of  prize  being  the  Admiralty  Court,  the  only  question 
here  remaining  is,  whether  the  present  case  is  a  question  of  prize 
or  no  prize?  Now  there  was  not  much  dispute  about  the  &cis 
of  this  case.  The  ship  was  captured  on  the  2d  of  March,  tfa/d 
treaty  of  peace  being  ratified  on  the  17th  of  February.  By  a 
legitimate  act  of  warfare  the  belligerent  American  privateer  poa* 
sesses  himself  of  the  British  ship ;  and  it  is  for  twenty-two  days 
in  his  undoubted  complete  hostile  possession.  By  a  gallant  en* 
terprise  the  mate  recaptures  the  ship,  and  brings  it  into  a  British. 
port.  The  owners  seek  to  dispute  the  right  of  the  captors  to  the 
capture,  which  depends  upon  whether  it  was  made  within  oer* 
tain  limits  of  time  and  place,  or  not.  The  captors  say  hostilities 
had  not  ceased  at  the  time,  and  in  the  place  of  the  capture ;  and 
they  on  the  other  hand  dispute  the  legality  of  the  recapture* 
These  &cta  being  controverted,  what  court  is  to  determine  such 
facts  ?  Can  a  court  of  common  law  settle  them  7  What  prixL* 
ciple  but  the  jiLS  belli  can  determine  the  question  of  law  7  Can 
the  courts  of  common  law  act  upon  such  principle  7  Where  is 
the  treaty  of  peace  to  be  construed  7  Is  the  Court  of  Admiralty 
incompetent  to  advert  to  and  construe  it  7  Where  a  question  is 
not  between  subject  and  subject,  but  between  nation  and  nation, 
it  must  be  determined  according  to  the  law  of  nations;  and 
therefore  the  court  familiar  with  that  law  must  try  it.     Whether 

a  ship  is  taken  before  twelve  at  night,  with  the  other 
[*331]    circumstances  of  tim^  and  place,  *in  what  degree  of  lat- 
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itvde  aBd  lon^tac^  in  short  xU  the  data  to  lead  to  the  oon«» 
dvaion  of  rightlhl  or  wrongftQ  seizure,  properly  belong  to  the 
Admiralty  Oourt  80,  whethei^Ae  right  waa  perfected,  the 
ahip  noTer  haTing  been  brought  infra  pramdia^  or  condemned. 
If  it  is  said  that  die  original  owner  is  rem j^i»d  to  his  ancient 
rig^t)  and  that  the  munioipal  lair  is  to  try  it  in  an  actLon  of  tro* 
yer,  and  not  &e  law  of  naticms,  I  ask  what  aathority  or  case  is 
there  for  that  assertion  ?  Surely  it  cannot  be  said  that  aquestion 
oijus  bdli  and  the  construction  of  a  treaty  can  be  tried  in  trover, 
because  a  question  of  property.  The  observation  of  Dr.  Adams 
was  very  just,  that  in  all  questions  of  prize  or  no  prize,  resort 
should  be  had  to  that  fbram  and  code  which  all  nations  recog- 
nize, instead  of  to  the  municipal  court  where  the  prize  is  brought^ 
and  that  in  many  treaties  it  was  even  recognized  that  it  should 
be  so.  It  was  not  an  invidious  preference  of  one  court  over 
another,  to  say  that  such  question  should  be  decided  by  a  court 
recognizing  the  principles  of  the  law  of  nations.  The  court 
which  has  issued  the  monition  in  the  present  case,  does  act  upon 
those  principles.  If  the  original  title  of  the  captors  was  divested, 
by  perfected  capture,  their  whole  title  stands  on  recapture,  which 
must  surely  be  tried  jure  belli.  It  is  putting  too  narrow  a  con- 
struction upon  the  words  of  the  commission,  to  say  that  they 
only  give  power  to  the  prize  court  to  adjudicate  and  condemn, 
until  the  treaty  takes  place.  The  capture  and  all  its  conse- 
quences must  be  tried  in  the  prize  court  The  cases  which  have 
been  mentioned  show  this,  as  Turner  v.  Gave,  the  cases  of  the 
Mentor,  Helena,  Oceano,  Adolphus  Frederick  and  Hostage.  In 
truth,  if  the  objection  were  well  founded,  it  would  go  a  great 
length,  and  oust  the  jurisdiction  of  the  prize  court  in 
many  cases.  You  cannot  oust  the  jurisdiction,  *because  [*S82] 
it  may  turn  out  that  there  has  been  an  imlawful  capture. 

It  is  quite  unnecessary  to  consider  how  long  the  prize  juris- 
diction must  continue.  In  every  war  there  must  be  a  certain 
time  for  hostilities  to  cease,  which  are  always  continued  de  facto 
after  they  should  have  ceased  de  jure.  There  must  also  be  a 
sort  of  twilight  or  continuance  of  prize  jurisdiction,  the  same  as 
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oyer  acts  flagrante  hello.  Captures  must  be  made  after  every  war, 
to  be  decided  upon  by  some  principle,  and  by  some  code  of  lawa 
It  would  be  unfortunate  if  sudh  cases  must  go  to  the  municipal 
law.  The  authority  in  the  4  Inst,  in  my  judgment  does  not 
touch  the  question ;  it  does  not  even  appear  that  any  prize  court 
then  existed.  There  is  nothing  in  the  Prize  Act  assisting  the 
question  of  jurisdiction.  But  upon  the  whole,  I  think  the  pro- 
hibition must  be  revised,  unless  I  mention  again  to  the  contrary 
within  a  short  time. 

July  29ih. — ^The  Vice-Ohanoellob,  two  days  afterwards, 
mentioned  the  case  again,  to  state  that  he  continued  of  the  same 
opinion. 

Prohibition  refused. 
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AOOOUNT. 

Bee  Pbaotigb^  22. 

ADEMPTION. 
See  Lbgaot,  4. 

ADMimSTRATION. 
See  BzEouTOB,  3. 

AGREElfENT. 

1.  Notwithstanding  two  private  acts  of 
Parliament  redadng  younger  children's ' 
portions  in  proportion  to  the  other  inter- 1 
ests  in  the  estate;  the  court  would  not 
enforce  an  agreement  entered  into  hy  one 
of  the  younger  children  in  execution  of  j 
the  private  acts,  thereby  consenting  to  ao- ; 
cept  a  stated  sum  in  satisfaction;  such 
agreement  being  inserted  by  the  plaintifiTs 
Bolicitor  in  a  receipt  from  her,  on  paying 
her  a  small  sum  of  money,  and  she  being 
in  great  distress  and  embarraasment  at 
the  time.    Kemeys  v.  Hanaard,  125 

2.  Bill  to  set  aside  a  compromise,  upon 
the  discovery  of  a  forgery,  unknown  to 
the  plaintifb  at  the  time  of  the  compromise 


being  entered  into,  dismissed,  under  the 
circumstances.     lioyd  v.    Paasinghamt 

162 

3.  Compensation  for  the  dry  rot  in  house 
and  premises  decreed,  upon  representation 
of  the  vendor  to  the  purchaser  as  to  the 
state  of  repairs ;  he  relying  upon  such  re- 
preaentationa,  and  stating  to  the  plaintiff 
that  he  did  not  employ  a  surveyor  for  that 
reason.     Grani  v.  MtaUj  1*73 

4.  The  reversion  of  an  estate  having 
been  put  up  to  sale  by  auction,  desoribmg 
it  as  leaded  with  a  covenant  on  the  part  of 
the  tenant  to  repair,  and  the  purchaser 
objecting  to  the  titie  because  no  counter- 
part of  the  lease  was  in  the  possession  of 
the  vendors,  it  being  stated  to  be  in  the 
hands  of  a  party  under  a  partition  of  the 
estate  made  some  time  before :  the  court 
thought  that  such  counterpart  ought  to  be 
deposited  for  the  benefit  of  all  parties,  be- 
fore it  could  compel  the  purchaser  to  take. 
Share  v.  CoUeU,  234 


6.  The  defendant  having  sold  and  oon- 
veyed  land  to  the  plaintiff,  suggesting  that 
he  had  a  titie,  and  it  afterwa^  appearing 
that  he  was  not  entitied  to^part,  the  same 
being  an  encroachment  from  a  common, 
though  no  eviction  had  happened  or  was 
threatened:  a  bill  lies  to  set  aside  theoon- 
veyance,  and  for  a  return  of  the  purchase- 
money,  and  all  expensea  Edwarda  y. 
APLeay  and  otharSy  308 
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ALIEKAXION. 
Bee  Babxbdft,  6. 

ANNUAL  EBNTa 

SeelNTBBEST,  3. 

ANNUITIES. 

1.  The  Court  of  Chancery  has  jurifldio* 
tion,  even  after  the  grantor  of  an  annuity 
has  twice  fuled  at  law  in  his  attempts  to 
set  aside  the  annuity,  to  declare  it  void  and 
order  the  securities  to  be  deUvered  up^  and 
the  payments  of  the  annuity  from  the 
date  of  it  to  be  deducted  from  the  conside- 
ration paid  for  it  The  price  paid  by  the 
grantee,  and  not  that  by  the  asagnee,  is 
to  be  taken  in  the  account.  The  decree 
at  the  Rolls,  directing  the  account  of  pay- 
ments made  by  the  grantor  only  from  the 
bill  filed,  was  revered.    Bromky  v.  EoHr 

9.  Questionable  whether  the  snmmaiy 
Jurisdiction  over  property  g^ven  by  the 
Ajaani^  Aot>  is  not  unoouHtitntiqnftl .  Ibid. 

20 

8.  If  grantee  of  an  annuity  Toluntarily 
destroyed  his  deeds  to  conceal  their  de- 
pots, and  sues  upon  the  memorial  at  law, 
ft  court  of  equity  would  take  oognisanoe 
of  the  case.    Und.  21 


smraitMitB  under  the  pnnhafler^i  wOL 
Boadky  y.  BoihMd,  50 


ANSWER. 
See  Praotigb,  18,  26,  29. 

ARBITRATION. 
See  PRAoncB  24. 

ASSETS. 

1.  A  direction  in  a  will  to  pay  simple 
contract  creditors  before  specialty  ones, 
is  not  void ;  being  within  the  exception  in 
the  Statute  of  Fraudulent  Devisea  MiUar 
T.  HorUm^  ,  45 

9.  Where  the  vendor  of  an  estate  would 
have  absorbed  the  personal  assets  in  pay- 
ment of  his  purchieise-moncy,  a  ratable 
contribution  was  decreed  as  between  Uie 
devisee  of  the  estate  and  the  legatees  and 


ATTOBNET. 
8ee  PRiLonoB,  9. 

B 

BANKER. 

See  CoNDmoK. 


BAISTKRUFT. 

1.  Petition  to  stay  certificate  not  being 
served  till  the  day  of  petitions ;  though 
not  answered  till  the  day  before  the  bank- 
rupt dedared  entitied  to  his  certificate. 
jBe  parte  BrencUey,  97 

%  Where  partners  are  the  petitioning 
creditors,  signature  of  the  bond  by  one  is 
sufficient  A  joint  creditor  taking  a  se- 
curity frt>m  one  pflrtner  on  account,  but 
whicSh  is  not  paid,  does  not  render  the 
debt  a  separate  dobi  A  jMrte  Hodgkin- 
mm^  99 

3.  A  bankrupt  oaanot  bo  compelled  to 
join  in  a  conveyance  by  his  aasigneea 

Waughy,  Land,  134 

4.  Certificate  discharges  attachment 
against  an  executor  for  non-payment  of 
money.     WWlT.iiMlMO»  198 

5.  ConstruotioB  of  Lord  Booslyn's  order 
of  the  26th  Jan^  1793.  In  a  country 
commission  the  party  is  not  entitled  to 
twenty-eight  da^yS)  and  as  much  more 
time  as  may  be  necessary  for  the  post 
Ex  parte  HmderBon^  in  the  Matter  of  Jchg^ 
stone,  227 

$.  Bankruptcy  held  not  a  forfeiture  under 
a  clause  in  a  will  against  alienation. 
WWeinaonY.  WWAxrn,  259 

7.  A  bankrupt  himself  cannot  be  chosen 
the  assignee  of  his  own  estate.    Ex  parte 


Jackson, 


See 
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3.    Pbao- 


BABON  AND  FEMR 
See  MAnrtSNAvai^  3. 


iirpBX. 
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CANAL. 

SeePBAcncB,  8.    PLXADiiro,  8. 

CERTIFICATE. 
See  Bavkbupt,  4. 


CHARITY. 

Constnictive  trusts  held  not  within  the 
62  Geo.  Ill,  a  101,  which  gives  relief 
upon  petition  in  the  case  of  oharitiea. 
&  parte  Brown,  296 


See  PLEADma,  27. 


COMMISSION    TO    EXAMINE 
NESSES  ABROAD. 


WIT- 


See  pRAonoB.  28.   * 

COMPOSITION  OF  CREDITORS. 
See  PtiBADiKO,  0. 

CONDITION. 

Payment  of  money  into  a  banking-house 
to  be  placed  to  the  credit  of  another,  upon 
a  condition ;  the  money  in  the  meantime 
to  stand  in  the  banker's  books  in  the  name 
of  the  party  paying  it  in :  it  is  at  his  risk, 
and  the  loss  is  hia^  if  the  bankers  fail  be- 
fore the  condition  is  complied  with,  though 
the  other  party  had  written  to  desire  it 
to  be  paid  in  generally.     GaUey  y.  Shorl, 

148 

See  Leoaot,  3. 

COPTEIGHT. 

If  the  proprieior  of  a  work  gires  per- 
mission to  several  to  publish  it,  and  then 
others  copy  it,  he  must  bring  his  action 
before  he  can  have  bh.  injunction  to  re- 
strain the  pirating  his  copyright  PlaUs 
T.  Button,.  303 

COSTS. 
8m  JjosAfff,  3,  4.    Pkaotior,  3. 


CROSS  REMAINDBKa 
SeeDBvi8ii»6. 

DEYISB. 

1.  Devise  and  bequest  of  real  and  lease- 
hold estate  to  the  defendant  ^^and  her 
hare  forever^  in  the  /idlest  confidence  ihcU 
after  her  decease  she  mU  devise  the  property 
to  my  family"  is  an  estate  in  fee  at  law, 
but  only  for  life  in  equity,  with  a  trust 
as  to  the  inheritance.  The  decree  at  the 
Rolls  affirmed,  with  this  qualification  as 
to  the  declaration  of  the  parties'  right 
Wright  v.  Atkyns,  111 

2.  A  will  devising  real  estates  for  life, 
with  remainder  "  to  my  family,"  the  heir 
at  law  is  entitled  under  that  term.    Ibidf 

111 

3.  A  will  devising  estates  for  Ufe  with- 
out impeachment  of  waste,  n6t  revoked  bv 
a  codicil  directing  the  trustees  to  let  until 
tenant  for  life  married,  such  leases  under 
restrictionsi  one  of  which  was  the  leases 
should  not  be  unimpeachable  of  waste, 
Lushington  v.  Boldero,  216 

4.  Devise  of  "  all  my  said  manors,  lands^ 
tenements  and  effects,  real  and  personal," 
to  one  for  life,  and  after  his  decease  to  his 
issue  male  and  the  heirs  male  of  such  sons 
sacoessively  one  after  another ;  with  re- 
mainder to  A,  "  and  in  de&ult  of  his  issue 
male  as  before"  then  over  to  B.,  "  and  in 
default  of  his  issue  male  as  before,"  then 
to  the  plaintiff.  A.  held  entitled  for  life, 
with  remainder  to  his  first  and  other  sons 
in  tail  male ;  B.  to  take  in  remainder  in 
the  same  manner,  and  that  the  plamtiff 
was  entitled  to  the  ultimate  remainder  in 

3.    Macnamara  v.  Lord  WhUworlh,  241 

6.  A  testator  having  devised  his  r^al 
estates,  to  be  settled  on  his  two  daughters 
in  equal  proportions,  undivided,  for  their 
lives ;  with  remainder  lo  their  issue  seve- 
rally and  respectively  in  tail  general  wiih 
cross  remainaers  over :  the  court  thought 
that  the  settlement  should  contain  not  only 
cross  remainders  as  between  the  children 
of  the  two  daughters,  but  also  as  between 
the  two  families.    Home  v.  Barton,    267 


DOWER. 
890  TJfMKmOUt 


886 


IlTDElt. 


ELECTION. 

)  put  to  h< 

tion  by  a  (kvise  to  her  for  nfe  of  a  man- 
Bon-bouse  and  fifty  acres  held  with  it, 
being  part  of  the  same  estate  out  of  which 
she  claimed  dower.  Lard  Dorchester  y. 
Earl  of  Efinghaniy  319 

See  Praotiob,  IT,  34. 

ESTATE  IN  FEE  SIMPLK 
See  Dbvtse,  I,  4. 

ESTATE  FOR  LIFK 
See  Devise,  4. 

EVIDENCR 

1.  Handwriting  of  a  reladom  deceased 
rejected  as  evidence  of  pedigree.  Edwards 
V.  Eun^y  39 

2.  The  Fleet  book  of  marriages  not  evi- 
dence as  a  register.  Lioyd  v.  Passing' 
ham,  152 

3.  Oroas-examining  a  witness  hi  eqxuty 
is  no  waiver  of  an  objection,  on  the 
ground  of  interest,  to  the  oompetency  of 
such  witness.  ,  Moorshouse  v.  I>e  Passou, 

300 

See  MosTGAQB,  1,  4. 

EXCBPTIONa 
•  See  PEAonoB^  12,  26,  27,  31. 

EXECUTOR. 

1.  Executors  cannot  lend  money  on 
personal  security,  though  words  which 
may  imply  a  discretion  so  to  do^  are  used 
by  the  testator.     Wiikes  v.  Steward,       6 

2.  Surviving  executor  held  entitled  to 
the  whole  residue  where  the  executors 
had  unequal  legacies,  and  though  the  tes- 
tator had  left  his  will  unfinished,  a  blank 
being  in  the  ordmary  place  for  the  resi- 
duary clause.     WkUeY.  WiUiamSj        58 

3.  A  receiver  having  been  appointed, 
the  executor  being  out  of  the  jurisdiction ; 


on  administrataon  afterwards  taken  oat,  it 
was  referred  to  the  Master  to  reconsider 
the  appointment  (^receiver,  regard  being 
had  to  the  administration  granted,  fbm 
V.  Dunbar,         •  200 

4.  After  a  lapse  of  six  or  seven  yean^ 
equity  will  not  restrain  by  injunction  a 
creditor  of  an  executor  fVom  takmg  in 
execution  the  goods  of  a  testator  for  the 
executor's  own  debt    Ray  v.  i2ay,     264 


FOREIGN  COURT. 
See  Praotioe,  34. 

FRAUDULENT  DEVISES. 
See  AfiBETS,  1. 

I 

INJUNCTION. 

See  Praotioe,  10,  24. 

ENROLLMENT. 
See  Praotioe,  19. 

INTEREST. 

1.  Interest  given  on  a  note  of  hand 
ttom  the  time  of  its  becoming  payable. 
Lithgow  v.  Lyon,  29 

2.  Bonds,  though  they  necessarily  cany 
interest,  given  for  instalments  made  up  of 
principal  and  interest,  being  the  oonsider»> 
tion  of  a  purchase  or  assignment  of  real 
and  personal  estate,  are  not  usuriousi 
TarleUm  v.  Backhouse,  231 

3.  Annual  rests  are  not  directed  in  the 
accounts  against  a  mortgagee  in  possession 
fh>m  the  middle  of  the  time,  but  only  flrom 
the  beginning  in  a  special  case,  or  not  ai 
slL    Davis  v.  May,  238 


INTERPLEADER. 

1.  Interpleader  may  be  in  favor  of  an 
insurance  company  against  the  landlord 
of  premises  which  have  been  burnt  down, 
but  insured  by  him  and  the  tenant  of 
the  premises,  under  an  element  for  a 
lease,  and  dauning  therefore  a  right  to 


IKDBX. 


m 


haTe  the  money  laid  oat  in  rebuilding  the 
Paris  y.  CfUham^  66 


See  PiuonGB,  6. 

JURISDICnOlT. 

See  AOREBMENT,   6.     Annuttt,   1,  2,  3. 
Pa^cnci,  8.    Sbwkbs. 

LSaACT. 

1.  Legacy  to  the  testator's  ^  nameaaJce 
Thomaa,  the  seeoad  son  of  his  brother 
John."  John  had  no  son  of  the  name  of 
Thomas,  but  his  second  son's  name  was 
WiUianif  who  was  held  entitled.  Stock' 
dale  T.  Bvshby,  229 

2.  Upon  the  constroction  of  a  will,  the 
gift  of  the  residue  after  a  life  interest  to 
the  testator's  next  of  kin,  held  to  mean 
next  of  kin  at  the  death  of  the  wife,  and 
not  those  living  at  the  testator's  death; 
thejr  haying  express  bequests  under  the 
will    IfiUery.Saton,'  272 

3.  Residue  by  will  given  "to  my 
nearest  surviying  relations  in  my  native 
country,  Ireland,"  brothers  and  sisterB  liv- 
ing, held  exolQsively  entitled  against 
nephews  and  nieoes :  but  sisters  resident 
in  America  not  excluded.  Smilh  v. 
Campbell,  276 

4.  Legacy  of  1,0002.  not  adeemed  by 
transfer  by  testator  of  stock  into  his  and 
legatee's  joint  names.    Wetherhy  v.  Dixon, 

279 

5.  A  bequest  of  the  balance  of  my  ac- 
count with  ''  the  intereet  thereon,  to  be 
Tested  by  my  executors  in  the  hands  of 
trustees  whom  they  shall  choose  and 
name,  the  income  arising  therefrom  to  be 
for  her  sole  use  and  benefit^"  is  an  abso- 
lute interest,  and  not  a  life  estate  merely. 
The  prior  gift  of  the  fund  is  not  limited  by 
the  subsequent  mention  of  its  produce,  and 
the  direction  as  to  trustees  is  not  re- 
strictive.   Adamaon  v.  Armiiage,        283 

See  PiuonoB,  13. 


LIEN. 

A  party  entitled  as  equitable  tenant  in 
taQ,  under  a  settlement  in  which  ia  a 


covenant  to  ocnvey  lands  to  the  uses  d 
such  settlement ;  afterwards  and  upon  his 
own  marriage,  covenants  also  to  convey 
lands  of  less  value:  though  he  obtains  a 
decree  for  the  execution  of  the  first  men- 
tioned covenant,  the  second  covenant  is 
no  lien  in  equity  upon  the  lands  so  de- 
creed to  be  conveyed.  Gardner  v.  The 
Marquis  of  Townshmd,  301 


LUNATIO. 

1.  Wherea  lunatic  had  been  tried  fiir 
murder  and  acquitted  on  aoooont  of  his 
lunacy,  but  ordered  by  the  judge  to  be  de- 
tamed,  the  Lord  Chancellor  declined 
ordering  him  to  be  removed  out  of  jail  to 
a  proper  receptacle  for  lunaticsi  the  pro- 
per application  being  to  the  king  in  ooun- 
dL    Expari/sHiJl,  54 

2.  No  costs  upon  liberty  given  to  tr»> 
verse  an  inquisition  in  lunacy.  Sksrwood 
v.  Sanderaon,  108 

3.  The  residence  is  the  proper  plaoe  at 
which  to  execute  a  commission  of  lunacy. 
Ex  parte  Baker,  206 

4.  Costs  of  the  committee  of  a  lunatic 
tmstee  conveying  within  the  statute,  must 
be  paid  out  of  &e  lunatic's  estate.  Ex 
parte  Brydges^  290 


IS 

MAINTENANCE. 

1.  Maintenance^  under  the  circumstances, 
given  to  a  father,  who  had  0,0002.  a  year 
of  his  own,  and  although  no  report  of 
debts  had  been  mada    Jervoise  v.  Silk, 

52 

2.  Maintenance  ordered,  upon  the  fliir 
inference  of  intention,  where  legacy  was 
given  to  children  "when"  and  "as"  they 
attam  twenty-one,  with  survivorship  in 
case  of  any  dying  under  that  age,  and  if 
all  die  the  legacy  to  cease.  Lambert  r. 
Parker,  143 

3.  Where  husband  and  wife  lived  sepa^ 
rate  by  mutual  consent,  and  no  evidence 
of  any  cruelty  on  the  part  of  the  husband, 
and  he  had  before  marriage  settled  part  of 
her  property  upon  her:  the  oourt  reftised 
to  decree  maintenance.  Duncan  v.  Dun- 
can, 254 


888  XNDBX. 

IIATEBIAL  BX0BFTI<nro. 

SeePBAOnOB  26. 

MISBEPKBSBNTATION. 
See  Agbeeubitt,  3,  5. 


MORTGAGE. 

1.  Bai  to  redeem  after  twenty  yeajs, 
upon  parol  eiidenoe  of  oonretsation  with 
fb»  mort^gngee,  dismissed.  WhUififf  v. 
White,  1 

2.  Mortga^ior  applying  for  <ame  after 
haring  obtained  the  order  under  1  Geo. 
IT,  c.  20,  need  not  have  his  money  ready, 
as  at  law.     WakereU  y.  IkiigM,  27 

9.  Tenant  in  common  of  a  motety  having 
obtained  a  decree  for  redemption  of  his 

moiety,  afterwards  takes  a  conveyance  of 
the  equity  of  redemption  of  the  other  ten- 
ant in  common,  and  then  files  a  supple- 
mental bill  for  a  redemption  as  to  £bat ; 
stating  that  a  prior  conveyanoe  of  that 
equity  of  redemption  by  the  assignees  of 
that  tenant  in  common,  who  had  been  a 
bankrupt,  and  in  which  conveyance  the 
bankrupt  had  joined,  was  void  as  against 
the  bankrupt,  having  been  improperly 
made.  Bill  dismissed,  being  supported  by 
the  evidence  of  the  bankrupt  alonei 
Waughv.  Land,  129 

4.  Bill  for  the  redemption  of  a  mortgage 
aft^r  twenty  years,  upon  the  evidence  of 
a  conversation  proved  by  one  witness  only, 
difimiflsed.  His  HomH\  however,  of  opin- 
ion that  paifol  evidence  was  admiauble  in 
BBch  casea    Beekea  v.  FoeUelhwaitej     161 


6.  Rcdcmntion  refused  though  account 
delivered  whin  twenty  years,  it  being 
■0  delivered  without  any  autfaorfty,  by  a 
receiver  and  manager  of  the  estate,  and 
the  employer  being  in  a  state  which  ren- 
dered him  incapable  of  managing  his 
afiair&    Barron  v.  Jfor^  189 


See  INTEBBST,   3.    Plbadino,    3,  4^ 
Practick,  1. 


NEW  TRIAL 


5. 


See  PRAoncs,  14. 


PABOL  BTIDSNOB. 
See  MORTGAGB,  1,  4. 

^ETTY  BAG. 
See  Pkaotiox,  16,  23. 

PLEADING. 

1.  If  the  trustee  of  a  term  to  secure  the 
payment  of  an  annoity  assigns  the  teim 
to  a  third  person,  such  third  person  should 
be  a  party  to  a  suit  to  have  the  eeoiiritieB 
delivered  up,  as  void.  Bromleffy.BioBtmdt 

la 

%  Information  agauflt  a  eorporatioB, 
stating  that  they  were  seised  of  rail  estate 
partly  for  purposes  of  public  utility,  and 
other  part  in  trust  for  private  ohisrifty; 
and  charging  a  general  nuasppHcation  of 
the  Ainds,  and  praying  relief  acoordingly : 
a  demwrer  for  multiftrioasBieaB  was  al* 
lowed.  AUomgff'GtMrai  y.  CotyormUm 
tf  CanmrOieiit  aO 

3.  Plea  of  the  Stat  32  H.  YIII,  a  9,  s. 
3,  against  buying  and  selling  pretended 
titles;  and  also  that  there  was  n§t  mug 
mortgage  as  mentioned  in  the  bill;  to« 
bill  that  the  defendant  mSgfat  redeem  a 
mortgage,  upon  a  covenant  in  a  leaae 
from  the  defendant  to  the  phiintiff :  held 
good,  though  a  negative  plea.  Hikkm$ 
V.  Lander,  34 

4.  Heir  at  law  fllmg  a  bill  to  redeem  • 
mortgage,  having  eiio  brought  in  tha 
claim  of  a  tliird  person  to  the  heirship ;  if 
he  himself  is  found  upon  an  issue  not 
heir,  he  cannot  by  supplemental  bill  have 
t^e  benefit  of  the  original  suit^  as  Ihe 
purchaser  of  the  heirship  in  suoh  third  per- 
son. On  demurrer  to  aupplemental  bOL 
Twikin  T.  LMfriige,  48 

6.  Plea  (to  a  bill  to  redeem  a  mart* 
gage)  of  a  conveyance  by  the  mortgagor 
of  the  equity  of  redemption,  in  traat  to 
sell  and  pay  the  mort^^ge,  and  a  bond 
debt  from  him  and  two  other  persons^  and 
a  conveyance  from  the  trustee  to  the 
mortgagee,  nobody  oflfbring  at  an  auction 
so  much  as  was  due  for  the  mortgage 
money  with  interest  and  costs:  ordered 
to  stand  for  an  answer  with  liberty  to  ex- 
cept    Slabback  v.  LeaU,  46 

6.  Deed  of  composition  by  craditan  aol 


IITDfiX. 


ilCpiAd  witUa  the  Ikne  stated  in  it,  thodgfa 
iroid  at  law,  yot  if  the  oredhon  act  under 
fa,  wlw  have  not  signed  it,  It  ie  good  in 
equity.  Plea  of  two  creditors  not  having 
BO  signed  it  therefim  held  bad.  SpoUi9' 
wood  T.  StocUak^  102 

7.  Dissenters  may  sue  by  information 
in  the  attomey'^noral*s  name,  for  char- 
i^  estates  belonging  to  thesfL  AUomey' 
Oei^eral  r.  Lord  DutUeff,  146 

S.  Eqaity-  cannot  compel  a  resort  to 
oommissioners  appointed  under  an  act  of 
Parliament  to  settle  disputes  between 
parties  arising  from  a  navigation :  a  lease 
»r  yean  having  expired,  and  the  hmdlord 
proceeding  to  recover  possession.  Demur- 
rer allowed.    Stanhope  v.  Pilkmgton,  193 

9.  Answer  taken  off  the  file,  when  the 
title  omitted  the  words  "to  the  bill  of 
ssmplaint  oC^    Fuitm  v.  Thampmm,  249 


POWBR 

1.  Power  of  appointment  in  a  marriage 
settlement  held  to  oomprehend,  as  its  ob- 
jects, all  the  children  of  the  marriage,  and 
not  to  be  confined  to  such  of  the  children 
only  as  should  be  living  at  the  death  of 
the  survivor  of  the  parents.  Howgrave 
T.  Omrikr,  66 

2.  Direction  to  trastees  to  cut  trees  fai 
sM  of  testator's  real  and  personal  estate, 
held  not  a  trust,  but  a.  mere  power,  upon 
tha  whole  of  the  will.     Oower  v.  JVre, 

156 


PRACTICE. 

1.  A  receiver  cannot  be  appointed 
wilhoat  mortgagee's  being  before  the 
court,  if  a  mortgagee  appears  upon  the 
fine  of  pleadings.    Price  \,  WOHams,   81 

2.  Purchaser  under  a  decree  of  the 
court  is  not  entitled  upon  an  affidavit  tliat 
he  has  had  his  money  lying  ready  for 
some  time,  to  be  let  into  possession  of  es- 
tate, and  reoefpi  of  rents  for  all  such  time 
so  passed.  Barker  v.  Eairper,  32 

3.  Vendor  not  making  a  good  title, 
ordered  to  pay  costs,  though  he  was  only 
a  trastee  toselL    Bdwarda  v.  Harvey,  40 

4.  Receiver  ought  not  to  be  appointed 
where  there  is  a  trustee  with  power  of 
entry  and  distress.    Buxton  v.  Memkhouse, 

41 


6.  The  plafaitur  fai  a  bill  of  faiterpleadetf 
is  not  entitled,  after  replying  to  the  an* 
swers,  to  move  for  his  costs,  but  must  set 
down  the  cause  for  hearing.  Jones  r. 
OWuun,  49 

6.  Arrears  of  annuity  ordered  to  be  paid 
to  widow  and  ezecutnx,  although  no  re- 
port of  debts  had  been  made,  it  being 
stated,  by  her  answer,  that  there  was  no 
deficiency  of  assets.    Skinner  v.  Sweeif 

54 

7.  A  surety  for  a  receiver  is  entitled  to 
stand  in  the  |rfaoe  of  the  receiver,  to  be 
paid  sums  ordered  to  the  receiver  out  of 
funds  in  court,  in  respect  of  disbursements 
made  by  him,  the  money  for  making  such 
disbursements  having  been  advanced  by 
the  surety,  and  the  same  giving  him  there- 
fore a  lien  on  the  money  ordered  to  be 
paid  to  the  receiver.     Ghssop  v.  Harrison^ 

61 

8.  Though  the  court  will  not  restrain 
an  action  dt  trespass  by  a  party  through 
whose  estate  a  canal  is  cutting  for  devia- 
ting flrdb  the  line,  because  he  has  laid  by 
and  rested  upon  his  legiJ  rights ;  yet  if  he 
files  a  bill  to  restrain  their  deviating,  and 
then  moves  to  commit  them,  the  court 
will  not  do  80,  without  a  trial  by  jury  in 
a  disputed  case,  and  directing  an  issue  at 
law.    Agar  v.  Regenfs  OaneU  Gompanyt 

11 

9.  A  solicitor  for  one  of  the  parties  in  a 
suit  cannot  become  the  solicitor  for  the 
opposite  party,  though  he  is  separated 
fhmi  the  partnership  which  jointly  were 
so  employed  on  the  other  side,  and  the  re-  * 
maining  partner  still  continues  so  em- 
ployed and  the  deed  of  dissolution  stipu- 
lated that  he  should  not  act  as  soUcitor 
for  that  party.  On  motion  for  an  ii^uno- 
tion  to  restrain  such  solidter  who  had  gone 
over  fh>m  so  acting.  £aH  Gholmondeief/ 
V.  Lord  Clinton,  80 

10.  iDJunction  granted  in  this  court, 
though  tlie  court  of  law  in  which  the 
action  has  been  brought,  have,  upon  an 
application  made  to  it  to  stay  proceedings, 
on  a  release  of  one  of  the  plaintiffs,  eid 
affidavits  of  the  circumstances  of  the  case, 
refiised  to  stay  proceedings.  Whitfield 
y.Ra^  89 

11.  Motion  by  one  tenant  in  common 
who  had  agreed  to  sell  to  the  other,  ttaX 
the  letter  should  pay  his  purchase-money 
into  court,  refused ;  where  such  purcha- 
ser had  been  before  and  at  the  time  of  the 
purchase  in  possession  of  the  whcde,  with 
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INDEX. 


IIATEBIAL  SXUBPTiOm. 
SeePRAOnOB  26. 

MISBEPKESBirrATION. 
See  AoREBifSKT,  3,  5. 


MORTGAGE. 

1.  Bill  to  redeem  after  twenty  years, 
upon  parol  eiidence  of  oonvemation  with 
tbe  mortgageei  disnuased.  WhUmg  t. 
White,  1 

2.  Moit^gor  Inlying  for  time  after 
hating  obtained  the  order  tinder  1  Gea 
II,  c.  20,  need  not  have  his  money  ready, 
as  at  law.     Wakerdl  v.  Ikiight,  27 

3.  Tenant  in  oommon  of  a  moiety  having 
obtained  a  decree  for  redemption  of  his 
moiety,  afterwards  takes  a  conveyance  of 
the  equity  of  redemption  of  the  other  ten- 
ant in  common,  and  tlien  files  a  supple- 
mental bill  for  a  redemption  as  to  that; 
stating  that  a  prior  oonveyanoe  of  that 
equity  of  redemption  by  the  assignees  of 
that  tenant  in  oommon,  who  had  been  a 
bankrupt,  and  in  which  conveyance  the 
bankrupt  had  joined,  was  void  as  against 
the  bankrapt,  having  been  improperly 
made.  Bill  dismissed,  being  supported  by 
the  evidence  of  the  bankrupt  alone. 
Waughv.  Land,  129 

4.  Bill  for  the  redemption  of  a  mortgage 
aft;er  twenty  years,  upon  the  evidence  of 
a  conversation  proved  by  one  witness  only, 
djfimiflsed.  His  Uonor^  however,  of  opin- 
ion  that  parol  evidence  was  admiasiUe  in 
Buch  oaaes.    Beehea  v.  PostkOmaUe,    161 

6.  Kedemntion  refused  tliough  account 
delivered  whin  twenty  years,  it  being 
■0  delivered  without  any  autfaorfty,  by  a 
receiver  and  manager  of  the  estate,  and 
the  employer  being  in  a  state  which  ren- 
dered him  incapable  of  managing  his 
afiair&    Barron  v.  MartiUk,  189 

See  Interest,  3.    Pleadino,    3,  4^  6. 
Practice,  1. 


NEW  TRIAL 
See  PkaoticS)  14. 


PABOL  BTIDSNOB. 
See  MoBTQAaE,  I,  4. 

^ETTYBAG. 
See  PKAcmox,  16,  23. 

PLEADING. 

1.  If  the  trustee  of  a  term  to  secure  the 
payment  of  an  annuity  aasigns  the  term 
to  a  third  person,  such  third  person  should 
be  a  party  to  a  suit  to  have  the  seouritleB 
delivered  up,  as  void.   BrondeyT.HMamd^ 

It 

a.  Information  agaiiiflt  a  eorporakkm, 
stating  that  they  were  seised  of  real  estate 
partly  for  purposes  of  public  utility,  and 
other  part  in  trust  for  private  duarily; 
and  charging  a  general  nuaspplication  of 
the  flmds,  and  praying  relief  accordingly : 
a  demurrer  for  multi&riouaneaB  was  il* 
k>wed.  AMotnty'Qw^&tai  y.  ChrpoMMm 
ef  Carmarthen,  aO 

3.  Plea  of  the  Stat  32  H.  VHI,  a  9,8. 
3,  agahist  buying  and  selling  prelended 
titles;  and  also  that  there  was  ntt  mug 
mortgage  as  mentioned  in  the  bill;  to« 
bill  that  the  defendant  adgtat  redeem  a 
miortgage,  upon  a  covenant  in  a  leate 
from  the  defendant  to  the  plaintiff:  held 
good,  though  a  negative  plea.  BikkSm 
V.  Lander,  34 

4.  Heir  at  law  filing  a  bill  to  redeeoi  • 
mortgage,  having  eiSo  brought  in  the 
claim  of  a  third  person  to  the  heirship ;  if 
he  himself  is  found  upon  an  issue  not 
heir,  he  cannot  by  supplemental  bill  haye 
the  benefit  of  the  original  suit^  as  Ihe 
purchaser  of  the  heirship  in  such  third  per- 
son. On  demnnrer  to  supplemental  bilL 
Jbnkin  t.  Lethbndge,  48 

5.  Plea  (to  a  bUl  to  redeem  a  mart* 
gage)  of  a  conveyance  by  the  mortgagor 
of  the  equity  of  redemption,  in  trast  to 
sell  and  pay  the  mortgage,  and  a  bond 
debt  from  iiixn  and  two  other  persons,  and 
a  convejrance  from  the  trustee  to  the 
mortgagee,  nobody  ofihring  at  an  auction 
so  much  as  was  due  for  the  mortgage 
money  with  interest  and  costs:  ordered 
to  stand  for  an  answer  with  liberty  to  ex- 
cept    Stabbaek  v.  Leatt,  46 

6.  Deed  of  ooo^ositioQ  bycraditoniisl 


IKBBlt. 


m 


ilCpiAd  witlilft  the  Ikne  stated  in  it,  thoagfa 
iroid  at  law,  jot  if  the  orediton  act  under 
fk,  wbo  have  not  signed  it,  H  is  good  in 
equity.  Plea  of  two  creditors  not  having 
BO  aigiied  it  therefim  held  bad.  SpoUi9' 
wood  T.  StocUak,  102 

7.  Dissenters  may  sue  by  information 
m  the  attomey-general's  name,  for  char- 
ity estates  belon^ng  to  them.  AXLorMy- 
Qen/end  r.  Lord  i>u2iey,  146 

a.  Eqnit^  cannot  oompel  a  resort  to 
oommissionerB  appointed  under  an  act  of 
Parliament  to  settle  disputes  between 
parties  arising  from  a  navigation :  a  lease 
Ibr  years  hav^  expired,  and  the  landlord 
piooeeding  to  leoover  possession.  Demnr- 
ror  aUowed.    Staanko^  v.  PWemnkm,  193 

9.  Answer  taken  off  the  file,  when  the 
title  omitted  the  words  **to  the  bill  of 
eemplaint  of*    Fitk^  v.  Thampmm^  249 


POWBa 

1.  Power  of  appointment  in  a  marriage 
settlement  held  to  oomprehend,  as  its  ob- 
jects, all  the  children  of  the  marriage,  and 
not  to  be  confined  to  such  of  the  children 
only  as  should  be  living  at  the  death  of 
the  survivor  of  the  parents.  Howgrave 
T.  Gmrim,  66 

3.  Direction  to  trastees  to  cut  trees  fai 
sM  of  testator's  real  and  personal  estate, 
held  not  a  trust,  but  a.  mere  power,  upon 
tiia  iHiole  of  the  will.     ChvMr  v.  Byre, 

156 


PRACTICE. 

1.  A  receiver  cannot  be  appointed 
without  mortgagee's  being  before  the 
court,  if  a  mortgagee  appears  upon  the 
ftK)eofpIeadhig&    PrktY.  WUUama,   81 

2.  Purchaser  under  a  decree  of  the 
court  is  not  entitled  upon  an  affidavit  that 
he  has  had  his  money  lying  ready  for 
some  time,  to  be  let  into  possession  of  es- 
tate, and  reo^pt  of  rents  for  all  suohtime 
so  passed.  Barker  v.  Earper^  32 

3.  Vendor  not  making  a  good  title, 
ordered  to  pay  ooets,  though  he  was  only 
a  trastee  toseU.    Eduforde  v.  Smvey,  40 

4.  Keoeiver  ought  not  to  be  appointed 
where  there  is  a  trustee  with  power  of 
entry  and  distress.    Buxion  v.  Memkhousej 

41 


5.  The  plalntlfffai  a  bill  of  interpleader 
is  not  entitled,  after  replying  to  the  an-* 
swers,  to  move  for  his  costs,  but  must  set 
down  the  cause  for  hearing.  Jones  v. 
€Hika$n,  49 

6.  Arrears  of  annuity  ordered  to  be  paid 
to  widow  and  executnx,  although  no  re- 
port of  debts  had  been  made,  it  befaig 
stated,  by  her  answer,  that  tiiere  was  no 
deficiency  of  assets.    Skirmer  v.  Sweif 

*l.  A  surety  for  a  receiver  is  entitled  to 
stand  in  the  place  of  the  receiver,  to  be 
paid  sums  ordered  to  the  receiver  out  of 
funds  in  court,  in  respect  of  disbursements 
made  by  him,  the  money  for  making  such 
disbursements  having  been  advanced  by 
the  surety,  and  the  same  giving  him  there- 
fore a  lien  on  the  money  ordered  to  be 
paid  to  the  receiver.     Ghssop  v.  Harrison^ 

61 

8.  Though  the  court  will  not  restrain 
an  action  of  trespass  by  a  party  through 
whose  estate  a  <xaiaX  is  cutting  for  devia- 
ting flrdb  the  line,  because  be  has  laid  by 
and  rested  upon  his  legal  rights ;  yet  if  he 
files  a  bill  to  restrain  their  deviating,  and 
then  moves  to  commit  them,  the  court 
will  not  do  so,  without  a  trial  by  jury  in 
a  disputed  case,  and  directing  an  issue  at 
law.    Agar  v.  RegenCa  Caned  Gonipanyt 

•rt 

9.  A  solicitor  for  ono  of  the  parties  in  a 
suit  cannot  become  the  solicitor  for  the 
opposite  party,  though  he  is  separated 
fh>m  the  partnership  which  jointly  were 
so  employed  on  the  other  side,  and  there-  ^ 
maining  partner  still  continues  so  em- 
ployed and  the  deed  of  dissolution  stipu- 
lated that  he  should  not  act  as  solicitor 
for  that  party.  On  motion  for  an  ii^uno- 
tion  to  restrain  such  solicitor  who  had  gone 
over  from  so  acting.  Ecurl  Choimonddoy 
V.  Lord  ClifUon^  80 

10.  Injunction  granted  in  this  court, 
though  tlie  court  of  law  in  which  the 
action  has  been  brought,  have,  upon  an 
application  made  to  it  to  stay  proceedkigs, 
on  a  release  of  one  of  the  plaintifis,  and 
affidavits  of  the  circumstances  of  the  case, 
refiised  to  stay  proceedings.  Whitfidd 
V.  Ba^ey  89 

11.  Motion  by  one  tenant  in  common 
who  had  agreed  to  sell  to  the  other,  thai 
the  latter  should  pay  his  purchase-money 
into  court,  refVised ;  where  such  purcha- 
ser had  been  before  and  at  the  time  of  the 
purchase  in  possession  of  the  whole,  with 
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the  approbation  of  the  other  tenant  in 
common.    Freebody  v.  Farry^  91 

12.  Exceptions  to  the  Master's  report, 
as  to  impertinence,  is  not  cause  against 
dissolving  an  injunction.  Corson  v.  <Si^»r- 
Ung,  93 

13.  A  residuary  legatee  has  not  such 
an  interest  as  to  prevent  his  becoming 
himself  a  purchaser  of  premises  sold  under 
a  decree  in  the  cause.    Hooper  v.  Ooodivin, 

96 

14.  When  the  Court  of  Chanoery  directs 
an  action  to  be  tried  at  law,  though  it  is 
with  special  directions,  as  that  the  bank- 
ruptcy of  the  defendant  shall  not  be 
pleaded  m  bar,  and  that  the  parties  shall 
be  examined  on  oath,  the  application  for  a 
new  trial  must  be  to  the  court  of  law ;  but 
it  is  otherwise  with  an  iasua  JSx  parte 
KensingUm,  96 

16.  Order  to  set  down  demurrer  in  the 
Pet^  Bag  for  argoment,  made  upon 
motion  in  court.     The  King  v.  Knox^     98 

16.  Private  hearing  always  on  the  con- 
sent of  both  parties.  In  the  Matter  of 
Lord  Porismovik,  1 06 

17.  After  order  to  elect  to  proceed  at 
law  or  in  equity,  a  receiver  appointed  by 
this  court  cannot  distrain  for  rent,  without 
undertaking  to  proceed  in  equity  only. 
UUlB  V.  Fry,  107 

18.  After  order  for  time  to  answer,  a 
demurrer  may  be  taken  off  the  file.    I)y- 

•«w  V.  Benson^  110 

19.  After  enroUment  of  a  decree,  errors 
appearing  upon  the  face  of  schedules  per- 
mitted to  be  corrected  upon  motion  with- 
out a  bill  of  review ;  but  the  court  would 
not  permit  an  affidavit  introducmg  a  new 
fact  to  be  used  for  that  purpose.  Weston 
T.  Bdgg&rstan,  134 

20.  On  the  trial  of  an  iakae  deuisearii 
vti  non  directed  by  this  court,  all  the  wit- 
nesses to  the  will  should  be  examined. 
BooOe  v.  Blundell,  136 

21.  Motion  against  purcbaflevs  in  the 
Master's  office,  to  pay  in  their  purchase- 
money,  refused,  tiie  estate  sold  being 
copyhold  lunited  for  life,  and  then  in  re- 
mainder, and  the  remamder-man  being 
abroad,  he  not  having  suirendered.  Nod 
V,  Weston,  138 

22.  Plaintiff  not  entitled  upon  paying 


the  oonunoQ  costs  of  amendment^  to 
change  entiielj  the  natore  of  his  biU,  as 
by  converting  a  prayer  for  an  aoooimt 
against  a  bailiff  into  a  bill  to  foredoee  a 
mortgage,  after  an  issue  against  the  plaiiH 
tiff,  finding  him  a  mortgagee.  SffiUh  T. 
SmWi,  141 

23.  After  verdict  in  an  action  in  the 
Petty  Bag,  an  application  to  disobaige  the 
defendant  for  not  having  been  charged  in 
execution  within  two  terms,  must  be 
made  to  the  King's  Bench;  but  the  court 
to  remove  any  difficulty  made  a  collateral 
order.    Fraser  v.  Lloyd,  18t 

24.  Injunction  granted  upon  bill  filed 
and  affidavit,  to  restrain  proceedings  in  an 
arbitration,'  under  the  circumstances. 
Mylne  v.  Dickinson^  195 

26.  Motion  to  bring  into  court  the  shares 
of  prize-money  belonging  to  claimants 
abroad  vfho  had  not  come  in  under  the 
decree  in  this  cause^  refused.  Good 
V.  mewiU,  19) 

26.  Upon  exceptions  taken  to  an  an- 
swer for  insufficiency,  the  Master  maj 
look  to  the  materiality  of  them,  and  over- 
rule immaterial  exceptions.  Agar  v.  Th€ 
Regent's  Carnal  Company,  212 

27.  Defendant  in  contempt,  and  some 
exceptions  allowed  to  his  answer,  and 
some  overruled.  If  the  plaintiff  excepts 
to  the  Master's  report  as  to  the  excep- 
tions overruled,  as  well  as  the  defendant 
to  those  which  the  Master  has  allowedp 
the  defendant  is  entitled  to  a  subpcenft 
for  a  better  answer,  after  the  phiintiff^B 
exceptions  have  been  allowed  by  the 
court,  and  the  defendant's  disallowed. 
Ibid,  221 

28.  A  conmiisBion  for  the  exammatioo 
of  witnesses  abroad  may  issue  before  an- 
swer, where  the  suit  is  merely  for  a  dis- 
covery and  commisaion*  Nobis  v.  Oarland^ 

222 

29.  Motion  to  commit  upon  a  fourth  in- 
sufficient answer  refSosed,  the  plaintiff  not 
having  a  report  of  the  insuffideucy  of  such 
fourth  answer;  though  the  defendant  had 
filed  a  fifth  answer.     Consi  v.  Eber§,  262 

30.  Order,  alter  several  witnesses  had 
been  examined,  to  withdraw  r^inder 
and  rejoin  de  nova,  for  the  purpose  of  giv- 
ing notice,  under  Stat  49  Qea  III,  c.  121, 
8.  11,  of  the  intention  to  dispute  act  of 
bankraptqy  and  petitionmg  creditor^ 
debt:  bat  upon  the  tenns  of  undertaking 
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to  i»7  SQch  ooete  as  the  ooort  mig^t 
alUrwiirdi  direct.    Briehmod  v.,  MiUer, 

270 

31.  Exceptions  to  a  report  may  be  taken 
off  the  file,  if  filed  after  the  report  has 
been  confirmed  absolute.  Sterling  v. 
Thompson,  211 

32.  Attachment  not^ischarged,  though 
order  for  time  had  been  obtained.  Ser- 
vice of  a  copy  of  the  order  not  being  good 
service,  unless  the  production  of  the  origi- 
nal is  dispensed  with  bjr  the  opposite 
party.     WaUisr,  Oiynn^  282 

33.  After  publication  passed,  before  the 
hearing,  witnesses  cannot  be  examined  in 
the  Master's  office  as  to  any  of  the  same 
fiictS)  without  spedal  order.  A  petition 
was  directed  to  be  presented.  WiUan  v. 
WiOan,  291 

34.  Plaintifr  put  to  his  election  where 
suing  in  this  court  and  in  a  foreign  court 
of  law.    Fieten  v.  Than^peon,  294 

35.  The  court  refbsed  to  order  money 
to  be  paid  into  court,  appearing  upon 
books  deposited  in  the  Master's  office. 
Soe  V.  Oudgeon,  304 


PRIVATE  ACT  OF  PARLIAMENT. 
See  AemsBMBfT,  1. 

PROHIBITION. 

Prohibition  to  the  prize  court  for  pro- 
ceeding after  treaty  of  peace  with  Aine- 
rica,  refbsed.     Cade  of  Ae  Ship  Harmony^ 

325 

PROMISSORY  NOTE. 

See  ISTBIUBBT,  1. 
PROPERTY  TAX  ACT. 

The  Property  Tax  Act,  46  Geo.  Ill,  c. 
65,  s.  112  and  116,  in  declaring  covenants 
to  pay  the  same  void,  has  a  retrospective 
operation:  tberefbre  covenants  entered 
hito  before  the  act  passed,  are  void.  BvaUm 
v.  MmUihauM^  41 


QUALIPICATION  TO  SIT  IN  PAR- 
LIAMENT. 

Injunction  granted  to  restrain  the  de- 
fBudant  i>om  suing  for  a  rent  chai^ge 
granted,  to  qualify  him  to  sit  in  Parliament 

20 


the  purpose  nevor  having  been  answered. 
FkUanume  v.  Staple,  250 


RATEABLE  CONTRIBUTION. 
See  AsBKTS,  2. 

RECEIVER. 
See  PHAcncE,  1,  7, 17. 

REDEMPTION. 

See  MORTOAQB,    1,   3,   4,  5.      PLBADnOi 
4,5. 

RESdNDINO  CONTRACTS. 
See  Aobhiobht,  2,  6. 

RESIDUK 
See  Lbgaot,  2,  3. 

*  REVOCATION. 

See  Dsvisi,«3.    Will. 

8 

SERVICE. 

See  T&kimcE,  32. 

SEWERS. 

The  court  refused  to  entertain  Jurisdic- 
tion against  commissioners  of  sewers^  to 
restrain  their  re^toving  a  float  or  tumbling 
bay,  upon  a  river;  such  removal  being 
stated  to  be  irreparable  miachieC  Kerrimm 
V.  Sparrow  and  othen,  305 

SOLICITOR. 
See  PBAOnoB,  9. 


STATUTES. 

Statutes  38  Hen.  VIII,  c.  9,  a.  3. 

See  PLXADiNa,  3. 


842 


INDEX. 


Statute  1,  Geo.  n,  c.  20. 

See  MoBTaAaE,  2. 
Statute  36  6ea  III|  c  90. 
See  SxBCirroB,  3. 
Statute  46  Gea  m,  a  66. 

See  Peopertt  Tax  Aot. 
Statute  52  6ea  m,  a  101.    * 

SeeCHABTTT. 

SURETY. 
See  PRAcncB,  7. 


TENANT  POUR  AUTRE  VIE. 

QudH  tenant  in  tail  of  a  freehold  lease 
for  lives  may,  by  surrendering  tiie  old 
lease  without  the  trustee's  joining,  and 
taking  a  new  lease  to  himself  bar  3ie  re- 
mainders over;  notwithstanding  there 
were  prior  existing  trusts  at  the  time  of 
such  surrender.    Blake  y,  Luxtorif        178 


TIMBER. 
See  PowiCBj  2.    Wastb,  1,  2. 


TRUST. 


1.  Power  to  lend  trust  money  upon 
real  or  personal  security,  does  not  enable 
trustees  to  aocommodate  a  trader  with  a 
loan  upon  his  bond.    Langsion  v.  OlRvarUj 

33 

2.  Words  of  confidence,  if  the  object  be 
certain,  and  the  subject  ascertained,  in 
equity  always  create  a  trust  Wright  v. 
Atkyns,  115 

3.  Purchase  of  trust  property  by  trustees 
for  their  own  benefit^  set  aside  after  a  con- 
siderable lapse  of  time  and  several  assign- 
ments.   AUomq/'  Oenerai  v.  Lard  Dudley, 

146 

4.  Bill  to  set  aside  a  purchase  by  a 
trustee  for  himself  and  his  children ;  after 
a  lapse  of  eighteen  years,  dismissed  upon 
the  length  of  time  only.  Gregory  y. 
Gregory^  201 


5.  Where  a  term  wM  oreated,  aiid  no 
trusts  of  it  dedared,  but  the  estate  devised 
to  tenants  for  life  with  remainders  over, 
the  court  decided  that  there  was  no  re- 
sulting trust  as  to  the  term,  bat  that  it  at- 
tended the  inheritance.    Sidney  v.  MiUer. 

20i 

6.  Where  a  trustee  reftned  to  oonsent 
or  object  to  a  marnage,  the  court  referred 
it  to  the  Master  to  consider  of  the  pro- 
priety of  the  marriage.  (Mdamid  v. 
QiMsmH  226 

See  LuKAno^  4. 

V 

USURT. 

SeelNTSBBSi^  2. 


WASTE. 

1.  Tenant  for  lifb  entitled  to  timber 
for  repairs  cannot  sell  the  same  to  reim- 
burse herself  expenses  incurred  in  re- 
pairs.    Qower  y.  Eyre^  156 

2.  Tenant  for  life  without  impeachment 
of  waste,  other  than  wUM  waste,  held  en- 
titled to  the  interest  of  money  produced 
by  sale  of  timber.  Any  claim  of  tenant 
for  life  to  cut  timber,  a  question  at  law 
only.     Wtdie^my.  Wickham^  288 


WIDOW. 
SeeELionox. 

WILL. 

Where  a  testator  interlined  his  will  to 
except  the  plaintiflf,  who  was  named  a 
legatee  under  it  with  others,  and  also 
made  a  oodidl  expressly  excluding  hiiUf 
but  afterwards  obliterated  the  codicil 
without  doing  the  same  with  the  inter- 
lineation of  the  will,  the  court  admitted 
the  plaintiff  to  an  equal  interest  with  the 
other  parties  taking  under  the  will,  con- 
sidering the  inference  as  oertain  that  the 
testator  so  intended.    Uttermm  v.  UUerwn^ 

60 

WITNESSES. 

See  P&AOncs,  20,  28,  38. 
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